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PREFACE. 


The  earliest  work  comprising  a  collection  of  cases  and 
exposition  of  the  law  exclusively  relating  to  Charter- 
parties  and  Bills  of  Lading,  was  Mr.  Lawes'  "Practical 
Treatise  on  Charter-parties  of  Affreightment,  Bills  of 
Lading  and  Stoppage  in  Transitu,  with  an  appendix  of 
precedents."  This  work,  which  was  published  in  1813, 
is  now  entirely  out  of  date  and  is  almost  unknown. 

Since  then  not  only  have  very  many  important  changes 
taken  place  in  practice,  but  the  law  affecting  contracts 
of  affreightment  has  changed  in  many  material  respects, 
until  a  long  current  of  decisions  has  settled  many  of  the 
dif&cult  and  doubtful  questions  which  naturally  arise 
from  the  insertion  into  Charter-parties  of  intricate  and 
complicated  clauses,  and  which  the  tendency  of  modern 
ingenuity  seems  rather  to  increase  than  diminish. 

When  we  consider  the  vast  maritime  and  commercial 
interests  which  at  the  present  time  are  affected  by  con- 
tracts of  affreightment  in  the  nature  of  Charter-parties, 
it  is  not  easy  even  to  venture  an  estimate  of  their  im- 
portance, or  of  the  influence  which  these  documents 
have  in  the  conclusion  of  commercial  contracts  through- 
out the  world,  which  could  never  be  effected  in  their 
absence. 

The  forms  of  Charter-parties  which  are  necessarily 
prepared  to  meet  the  requirements  of  the  various  trades 
in  which  they  are  used,  differ  from  each  other  so  greatly 
that  it  is  seldom  that  any  two  Charter-parties  are  met 
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with  in  which  the  terms  and  conditions  are  precisely  tlie 
same.  When  the  several  cases  are  closely  examined,  it 
will  be  found  that  the  apparent  conflict  of  authorities  on 
the  construction  of  Charter-parties,  arises  more  from  the 
variety  of  terms  employed  by  the  parties  themselves  in 
forming  their  contracts,  than  from  the  difference  of 
opinion  of  the  judges  who  interpret  them. 

Bearing  these  facts  in  mind,  it  has  been  my  endeavour 
in  preparing  the  present  treatise  to  place  before  the 
profession  and  the  commercial  public,  in  as  concise  and 
practical  a  form  as  possible,  the  law  as  it  has  been 
expounded  by  the  Courts  in  i^elation  to  such  of  the 
clauses  and  stipulations  in  the  Charter-parties,  as  have 
come  before  them  for  decision. 

The  Bill  for  the  consolidation  of  enactments  relating 
to  Merchant  Shipping  now  before  Parliament,  which  I 
have  had  the  advantage  of  seeing,  a  copy  having  been 
forwarded  to  me  by  the  Government  of  Bombay  for  my 
opinion,  proposes  the  repeal  of  several  of  the  Statutes 
referred  to  in  these  pages,  but  ^iS  they  will  be  re-enacted 
without  any  material  alteration,  the  principles  governing 
the  cases  in  respect  of  which  portions  of  these  Statutes 
have  been  cited,  will  not  be  affected. 

Throughout  this  work  and  more  especially  in  the  pre- 
paration of  the  Table  of  Cases  and  Index,  I  have  received 
material  assistance  from  my  son,  Sidney  P.  Leggett,  of 
the  Middle  Temple,  Barrister-at-Law. 

E    Ti 
20th  July  1894. 
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PART    I. 


THE  NATURE  OF  A  CHARTER-PARTY,  AND  ITS 

LEGAL  INCIDENTS. 

The  term  charter-party  is  generally  understood  Charter-party, 
to  be  a  corruption  of  tlie  Latin  words  charta- 
partitUy  the  two  parts  of  this  and  other  instruments 
being  usually  written  in  former  times  on  one  piece 
of  parchment,  which  wsis  afterwards  divided  by  a 
straight  line  cut  through  some  word  or  figure,  so 
that  one  part  should  fit  and  tally  with  the  other, 
as  evidence  of  their  original  agreement  and 
correspondence,  and  to  prevent  the  fraudulent 
substitution  of  a  fictitious  instrument  for  the  real 
deed  of  the  parties. 

Pothier  in  his  "  Traite  de  Charte-partie"  gives 
the  same  etymology  of  this  word  from  Boerius,  but 
with  a  different  explanation.  "  It  was  formerly 
usual,"  says  Boerius,  "  in  England  and  Aquitaine 
to  reduce  contracts  into  T\Titing  on  a  chart,  divided 
afterwards  into  two  parts  from  top  to  bottom,  of 
which  each  of  the  contracting  parties  took  one, 
which  they  placed  together  and  compared  when 
they  had  occasion  to  know  the  terms  of  their 
contract."  ^ 

^  Abbott  on  8h ,  p.  219. 


CHARTEBrFARTYy  AND  ITS  NATURE. 

A  charter-party  is  an  agreement,  or  contract  in 
writing ;  for,  as  remarked  by  Lush,  J.,  "  the  word 
charter  imports  a  writing:  a  verbal  charter  is  a 
thing  unknown  in  maritime  commerce;"^  and  is 
made  by  the  owner,  part-owner  of  a  vessel, 
managing  owners  of  vessels,  either  personally  or  by 
agent,  such  as  the  secretaries  of  companies,  the 
ship's  husband,  master,  or  other  authorised  agent, 
with  the  freighter,  whereby  the  shipowner  agrees 
in  consideration  of  a  .certain  sum  of  money  per  ton, 
or  per  month,  or  both,  or  for  a  lump  sum,  or  for 
the  whole  period  or  adventure  described,  being  paid 
to  him  at  the  time  and  in  the  manner  stipulated  in 
the  contract,  and  subject  to  the  several  terms  and 
conditions  inserted  in  it;  to  let  the  whole  or 
principal  part  of  his  sliip  to  the  freighter  for  the 
purpose  of  conveying  such  goods  or  merchandise  as 
are  mentioned  in  the  agreement,  from  a  place 
named  to  some  other  port  or  ports.  Or  the 
shipowner  agrees  with  the  freighter  to  let  the  whole 
vessel  to  him  for  a  specified  period,  during  which 
the  freighter  has  the  option  of  directing  the  ship  to 
proceed  to  any  safe  port  or  ports  subject  to  the 
special  conditions  of  the  charter. 

These  contracts  are  commercially  known  as 
"voyage,"  or  "time"  charters.  The  latter 
necessarily  contain  many  more  stipulations  than 
the  first  class,  and  being  more  complicated 
frequently  occasion  much  difficulty  in  ascertaining 

*  Adamson  v,  Newcastle    S.  S.  Freight  Insurance  Association,    L.  R. 
4  Q.  B.  D.  467. 
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what  the  real  intention  of  the  parties  to  the  contract 
was,  and  in  determining  the  legal  effect  of  the 
clauses. 

A  clean  charter  is  one  supposed  to  be  free  from 
all  commission  or  agency  fees,  and  to  make  the 
freight  payable  without  deduction  for  discount. 

Besides  these  contracts  a  ship  may  be  let  for 
other  purposes,  such  as  being  employed  in  warfare,* 
or  in  the  fishing,  coasting,  or  other  trades,  under 
the  entire  management  of  the  hirer ;  or  by  way  of 
mortgage,  reserving  at  least  a  temporary  right 
of  management  to  the  owner;  or  one  part-owner 
may  let  his  share  to  another.^ 

By  54  &  55  Vict.  c.  39,  s.  49,  a  "  charter-party 
includes  any  agreement  or  contract  for  the  charter 
of  any  ship  or  vessel,  or  any  memorandum,  letter, 
or  other  writing,  between  the  Captain,  Master  or 
owner  of  any  ship  or  vessel,  and  any  other  person, 
for  or  relating  to  the  freight  or  conveyance  of  any 
money,  goods  or  effects  on  board  of  the  ship  or 
vessel." 

By  Act  1  of  1879,  (I.  L.  C.)  Sched.  1,  Art.  18, 
a  *'  Charter-party  is  defined  to  be  an  instrument 
(except  an  agreement  for  the  hire  of  a  tug  steamer) 
whereby  a  vessel  or  some  specified  principal  part 
thereof  is  let  for  the  specified  purposes  of  the 
Charterer." 

1  The  Gauntlet,  L.  R.  4  P.  G.  184 ;  Tho  Intornational,  L.B.  3  A.  &  £.  321 ; 
The  Richmond,  2  G.  Rob.  325,  331. 

«  Preston  v.  Tamplin,  26  L.  J.  Ex.  346 ;  27  L.  J.  Ex.  192. 
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It  has  been  held  that  after  a  charter-party  had 
been  properly  stamped,  a  collateral  agreement  by 
the  brokers  to  guarantee  the  fulfilment  of  the 
charter-party  by  the  charterer,  did  not  require 
a  charter-party  stamp,  and  that  it  was  not  within 
the  terms  of  the  existing  statute,  a  document  for 
or  relating  to  the  freight,  &c.^ 

The  forms  of  charter-parties  which  are  necessarily 
prepared  to  meet  the  requirements  of  the  many 
different  trades  in  which  tliey  are  used,  differ  from 
each  other  so  greatly,  that  it  is  seldom  that  any 
two  charter-parties  are  met  with  in  which  tlie  terms 
and  conditions  are  precisely  the  same.  On  this 
subject  it  was  remarked  l)y  Tindal,  C.  J. : — "  When 
the  several  cases  are  closely  examined,  it  will  bo 
found  that  the  apparent  conflict  of  authorities  in 
this  instance,  as  in  all  other  questions  arising  on 
the  construction  of  written  instruments,  arises  more 
from  the  variety  of  terms  employed  by  the  parties 
themselves  in  framing  their  contracts,  than  from 
the  difference  of  opinion  in  the  Judges  who  interpret 
them.  In  each  case  the  whole  contract  must  be 
tiiken  together,  and  due  effect  given  to  the  several 
clauses  which  counteract  or  qualify  each  other; 
and  thus  it  often  happens  tliat  the  same  expressions 
will  bear  different  meanings,  and  require  a  different 
interpretation,  according  to  the  context  of  the 
instruments  in  which  they  are  fonnd."  * 

»  Rein  v.  Lano,  L.  R.  2  Q.  B.  144;  36  L.  J.  Q.  B.  81. 
•  Belcher  v.  Capper,  11  L.  J.  C.  P.  286. 


THREE  CLASSES  OF  CONTRACTS.  B 

Contracts  between    Shipowners   and  Merchants  Three  classes 

■L  of  contracts 

have  been  divided  into  three  classes.  Pirst,  a  Bhip^*''®°^ 
demise  of  the  ship  itself,  with  its  furniture  and 
apparel.  Second,  a  demise  of  the  ship  in  a  state 
fit  for  mercantile  adventure.  Third,  a  contract 
for  the  carriage  of  the  merchant's  goods  in  the 
owner's  ship  and  by  his  servants. 

In  the  last  class,  subject  to  an  express  provision 
to  the  contrary,  the  owner  has  all  the  responsibility 
of  a  carrier  of  the  goods  ;^  whilst  in  the  first  class, 
he  may  have  relieved  himself  from  personal 
liabilitv.^ 

The  letting  to  hire  or  freight  of  the  ship  with  ^"'^^^  ^'^^"• 
its  furniture  and  apparel,  fully   equipped  but  not 
manned,  is  well  illustrated  by    the   charter-party 
which  was  entered  into  in  the  case  of  Meiklereid 
t?.  West.^ 

By  the  terms  of  the  charter  the  ship  was  to  be 
placed  under  the  direction  of  the  charterer,  to  be 
employed  by  him  for  the  conveyance  of  merchan- 
dise or  cable  service. 

By  another  clause  the  vessel  was  "  let  for  the  sole 
use  of  the  Charterer  for  three  or  more  calendar 
months,"  at  his  option,  and  he  was  to  pay  the 
stipulated  freight  until  the  vessel  was  returned  by 
him.  The  Charterer  was  to  find  all  ship's  stores, 
to  pay  crew's  wages,  repairs  of  engines  and 
boilers,  &c. ;  the  owners  paying  insurance  on  the 
vessel  only. 

>  Schnster  v.  M'Kellar,  26  L.  J.  Q.  B.  281. 
»  MoiUereid  v.  West,  L.  R.  1  Q.  B.  D.  428. 


LOCATIO  NAVIS. 

The  vessel  was  to  be  delivered  up  by  the  Charterer 
to  the  owners  on  the  termination  of  the  charter, 
fair  wear  and  tear  excepted. 

The  Charterer  having  taken  possession  of  the 
ship  under  tlie  charter,  appointed  one  Pawens  as 
Master,  and  the  latter  engaged  the  respondent's 
husband  as  one  of  the  crew, 

A  claim  being  made  against  the  owners  by  her 
as  the  wife  of  one  of  the  ship's  engineers,  on  an 
allotment  note  granted  by  the  Charterer's  Captain 
on  the  Charterer,  Pield  J.,  in  delivering  the 
judgment  of  the  Court,  after  stating  the  above  facts, 
said: — "It  was  not,  and  could  not  be  reasonably 
contended  that  the  owner  by  himself,  or  by  any 
authorised  agent,  had  entered  into  any  contract 
with  the  respondent's  husband, — or  given  any 
authority  expressed  or  implied  for  the  drawing  of 
the  note  in  question."  His  Lordship  further  added, 
"  In  the  present  case, — although  the  appellant  (the 
shipowner)  was  in  every  sense  before  the  execution 
of  the  charter-party,  the  "  owner"  of  the  ship,  he 
had  by  the  execution  of  that  instrument  entirely 
divested  himself,  not  only  of  possession  of,  but 
also  of  all  control  over  her.  The  charter-party  as 
is  already  stated  contained  not  only  words  of 
demise,  which  by  themselves  passed  the  possession 
of  the  ship  for  the  stipulated  time  to  the  charterer, 
but  also  contained  the  other  stipulations  above  set 
out,  carrying  out  the  same  object.  The  charterer, 
in  fact,  appointed  the  master,  and  the  master  so 
appointed  paid  the  wages  as  the  charterer's  agent. 


LOOATIO  NAVIS. 

The  appellant  had  no  control  over  either  the  ship, 
or  the  master,  or  the  voyage,  or  the  crew.  Indeed 
his  rights  in  respect  of  the  ship  were  limited  to  the 
hare  right  to  receive  the  stipulated  hire,  and  to 
take  her  back  into  his  possession  when  the  charter 
should  come  to  an  end." 

Under  a  somewhat  similar  charter,  where, 
however,  the  OAvner  was  not  so  entirely  divested  of 
possession,  it  was  agreed  that  the  owners  were  to 
keep  the  chartered  steamer's  engines  in  order,  and 
retain  the  power  of  appointing  the  engineers.  The 
charterer  was  to  pay  all  other  disbursements, 
including  the  wages  of  the  engineers  appointed  by 
the  shipowners.  The  owners  were  sued  by  the 
plaintiff  for  repairs  done  and  stores  furnished  to 
the  ship  and  engines  at  the  order  of  the  charterer, 
who  acted  as  master.  The  owners  paid  IGL  into 
Court  for  repairs  to  the  engine,  and  successfully 
defended  the  rest  of  the  claim.  Lord  Denman, 
C.  J.,  observing  that  "  the  mere  circumstance  of 
ownership  may  T)e  sufficient  to  create  a  liability 
where  the  vessel  has  been  loft  under  the  control  of 
a  party  who  has  given  orders,  if  no  intervening 
ownership  has  been  created.  But  if  a  ship  is  let 
out  to  hire,  I  do  not  sec  how  the  owners  are  liable 
for  w^ork  done  upon  it  by  order  of  the  party  hiring, 
more  than  the  landlord  who  lets  a  house."^ 

In  Burnard  v  Aaron  ^  A.  and  S.  were  joint 
owners  of  a  ship.    A.  worked  the  ship,  defraying 

» lleove  u.  DaviB,  1  A.  &  E.  312.  «  31  L.  J.  C.  P.  334. 
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all  the  expenses  and  taking  the  entire  management 
of  her,  and  he  took  two-thirds  of  the  gross 
earnings ;  S.  did  nothing,  and  took  the  remaining 
one-third  of  the  gross  earnings :— Held,  that  the 
result  of  these  facts  was,  that  A.  hired  the  share  of 
S.  in  the  ship,  and  that  he  was  not  the  partner  or 
agent  of  S.  so  as  to  render  S.  liable  in  an  action  for 
damages  caused  by  the  negligence  of  A.,  and  that 
S.  had  divested  himself  of  all  power  of  appointing 
the  master  or  any  of  the  crew,  and  that  they  were 
exclusively  the  servants  of  A.^ 

"Where  the  owner  of  a  ship,  registered  as 
managing  owner  under  the  Merchant  Shipping  Act, 
1870,  s.  30,  chartered  her  under  a  charter-party, 
according  to  which  the  charterers  were  to  provide 
and  pay  for  all  provisions,  the  wages  of  tlie  captain, 
oflftcers,  engineers,  firemer\,  and  crew,  and  to 
meet  all  other  charges  whatsoever,  except  the 
insurance  of  the  vessel  and  the  cost  of  maintaining 
her  in  an  efficient  condition.  A  cargo  of  cotton 
was  shipped  under  bills  of  lading  which  were 
signed  by  the  cnptain  or  the  agents  of  the 
charterers,  and  did  not  refer  to  tlie  charter-party. 
The  Ilouse  of  Lords,  affirming  the  decision  of 
the  Court  of  Appeal,  lield  that  tlie  shippers  had  no 
claim  against  the  owner  for  the  loss  of  the  cargo 
in  consequence  of  the  unseaworthiness  of  the  ship, 
inasmuch  as  the   owner   had  divested  himself   of 

*  The  subsequent  case  of  Steel  v.  Lester  (n)  is  distinf^nishable  from  this 
caeo  W'liicli  docs  not  appear  to  luivu  been  cited  at  the  hearing. 

(a)  47  L.  J.  C.  P.  43  J  3  Asp.  M.  L.  C.  (N.  S.)  537. 
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all  possession  and  control  over  the  ship  during  the 
currency  of  the  charter ;  and  that  therefore  neither 
the  captain  nor  the  charterer's  agent  had  authority 
to  bind  him  by  signing  the  bills  of  lading.^ 

Lord  Herschell,  in  delivering  the  judgment  in 
the  House  of  Lords  said : — "  This  case,  in  my 
opinion,  turns  on  the  construction  of  the  charter- 
party,  and  the  question  is,  what  was  the  relation 
created  by  it  between    the    parties  ?    Was  it  a 

*  demise'  of  the  ship,  or  if  not  strictly  speaking  a 
demise,  was  it  an  agreement  which  put  the  vessel 
altogether  out  of  the  power  and  control  of  the  then 
owner,  and  vested  that  power  and  control  in  the 
charterers,  so  that  during  the  time  that  this  hiring 
lasted  she  must  be  regarded  as  the  vessel  of  the 
charterers,  and  not  as  the  vessel  of  the  owner  ? 

"In  order  to  create  what  has  been  called  a 
demise,  it    is  obvious  that  the  use  of  the  word 

*  demise'  is  not  necessary.  When  this  charter- 
party  was  entered  into,  the  vessel  was  let  by  the 
one  party,  and  hired  by  the  other  for  a  term  at  a 
lump  sum,  to  bo  paid  month  by  month  during  that 
term.  The  use  which  was  to  be  made  of  the  vessel 
during  that  term  rested  entirely  with  the  charterers. 
The  then  owner  had  no  voice  whatever  in  it.  The 
charterers  might  send  her  on  such  voyages  as  they 
pleased ;  and  the  only  right  which  the  owner  had 
to  object  was  that  he  had  limited  and  restricted  to 
a  shght  extent  the  use  of  the  vessel  by  the  terms 

'  BaamvoU  v.  Forness,  L.  B.  (1893)  A.  C.  8 ;  62  L.  J.  Q.  B.  201. 
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of  the  charter-party.  The  master  of  the  vessel  and 
the  crew  were  appointed  as  well  as  paid  by  the 
charterers.  The  owner  had  no  voice  in  it  at  all. 
All  that  he  had  a  voice  in  was  the  nomination  of  the 
chief  engineer ;  but  even  that  officer  was  to  be  paid 
by  the  charterers.  Now,  how  would  it  be  possible 
so  far,  more  completely  to  let  and  hire  the  ship, 
demise  it  if  you  will,  put  it  out  of  the  power  and 
control  of  the  owner,  and  put  it  in  the  power  and 
control  of  the  charterers,  than  by  such  provisions 
as  these  ?  It  is  said  that  the  charterers  could  not 
use  the  vessel  for  all  voyages,  and  that  there  was  a 
certain  restriction  placed  on  their  right  so  to  use 
her*  That  certainly  is  not  conclusive  against  a 
demise."  His  Lordship  further  added — "  There  may 
be  two  persons  at  the  same  time  in  different  senses 
not  improperly  spoken  of  as  the  owner  of  the  ship. 
The  person  who  has  the  absolute  right  to  the  ship 
who  is  the  registered  owner,  the  owner  in  fee- 
simple,  may  be  properly  spoken  of,  no  doubt,  as 
the  owner ;  but  at  the  same  time  he  may  have  so 
dealt  with  the  vessel  as  to  have  given  all  the  rights 
of  ownership  for  a  limited  time  to  some  other 
person,  who,  during  that  time  may  equally  properly 
be  spoken  of  as  the  owner.  When  there  is  such  a 
person,  and  that  person  appoints  the  master, 
officers,  and  crew  of  the  ship,  pays  them,  employs 
them,  and  gives  them  orders,  and  deals  with 
the  vessel  in  the  adventure :  during  that  time  all 
those  rights  which  are  spoken  of  as  resting  upon 
the  owner  of  the  vessel  rest  upon  that  person  who 
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is,  for  those  purposes  during  that  time  in  point  of 
law  to  be  regarded  as  the  owner." 

The  foregoing  cases  illustrate  the  principles  npon  charters 
which  it  has  been  held  that  there  was  a  demise  or  between  the 

firBtandseoond 

"letting  of  the  ship  with  its  furniture  and  apparel."  ciaseof 

^  ^  A^  oontpactB. 

Between  the  above  class  of  contracts  and  that  of  the 
demise  of  a  ship  in  "a  state  fit  for  mercantile 
adventure,"  there  is  a  class  which  comes  neither 
wholly  under  the  one  nor  the  other,  but  is  something 
between  the  two ;  it  is  the  letting  of  something 
more  than  a  ship,  but  of  something  less  than  a  ship 
in  a  state  fit  for  mercantile  adventure,  such  as 
where  the  ow^ner  provides  the  ship  and  crew  but 
allows  the  charterer  to  appoint  his  own  master. 
To  ascertain  Tvhether  the  master  is  the  servant  of 
the  owner  or  of  the  charterer,  or  whether  he  is  to  a 
certain  extent  the  servant  of  both,  depends  on  a 
variety  of  circumstances,  for  which  it  is  necessary 
to  consider  the  terms  of  each  particular  charter.^ 

By  a  charter-party,  the  owner  agreed  to  let,  and 
the  charterer  to  hire,  a  vessel  for  six  months.  The 
owner  gave  the  charterer  the  power  of  appointing 
his  own  master,  and  required  him  to  be  responsible 
for  his  conduct.  The  charterer  appointed  a 
master  accordingly.  The  freight  on  the  goods  was 
to  be  paid,  according  to  the  bills  of  lading,  to  the 
said  master,  without  any  stipulation  that  it  should 
be  applied  in  payment  of  the  price  of  the  hire  of 
the  vessel.    The  charterer  agreed  to  pay  at  the 

Abbott  on  Sh.,  p.  60. 
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rate  of  22«.  per  ton  per  month,  for  so  long  as  she 
should  he  employed  hy  him ;  such  payments  to  be 
made  from  month  to  month,  leaidng  one  month's 
pay  in  abeyance,  and  the  balance  in  cash  on  her 
final  discharge  : — Held,  that  possession  was  given 
up  by  the  owner  to  the  charterer,  that  the  master 
was  in  possession  of  the  cargo,  as  the  agent  of  the 
charterer ;  and  that  no  lien  upon  the  cargo  was 
intended  to  be  reserved  to  the  owner.^ 

"Where  a  ship  was  chartered  under  a  time-charter 
providing  that  the  master  should  be  appointed  by^ 
the  charterers;  that  the  owners  were  to  provide 
and  pay  for  all  provisions  and  wages  of  captaia 
and  crew,  and  for  the  necessary  equipment  and 
efficient  w^orking  of  the  ship ;  that  the  captaia 
w^as  to  be  dismissed  bv  the  owners  if  he  failed 
to  give  satisfaction  ;  and  that  the  charterers  should 
provide  and  pay  for  all  coals,  pilotages,  port 
charges,  &c.  In  this  case  the  control  over  the 
master  appointed  by  the  charterer  was  more 
exactly  defined  by  the  charter-party  than  in  the 
previous  case,^  and  it  was  held  that  the  master 
was  the  servant  of  the  shipowners,  and  retained 
possession  of  the  ship  for  thera.^ 

Brett,  M.  R.,  in  his  judgment  said :  "  Was  he 
the  captain  of  the  owners?  That  must  depend 
upon  the  charter-party.  The  fact  which  is  against 
that  view  is,  that  he  was  to  be  appointed  by  the 

*  Belcher  v.  Capper,  11  L.  J.  C.  P.  274. 

*  The  BeoBwing,  6  Asp.  M.  L.  C.  484. 
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charterers.  Is  this  what  is  called  a  demise  of 
the  ship  ?  To  my  mind  it  certainly  is  not.  The 
command  and  the  possession  of  the  ship  were  left 
in  the  hands  of  the  owners.  What  the  charterers 
had  a  right  to  was  a  certain  space  in  the  ship  in 
which  to  put  their  cargo,  and  they  had  no  control 
over  the  crew  at  all,  except  that  they  were  to  give 
what  are  called  sailing  orders  to  the  captain. 
Otherwise  the  vessel  was  in  the  possession  of  the 
owners,  and  it  must  he  a  strong  case  indeed  where 
the  captain  who  navigates  the  ship  is  not  their 
captain.  The  captain  was  to  be  appointed  by 
the  charterers,  but  the  owners  were  to  maintain 
the  crew  and  the  captain,  and  it  follows  that  they 
must  pay  them.  There  was  a  stipulation  in  the 
charter-party  by  which,  in  the  event  of  the 
charterers  being  dissatisfied  with  the  conduct  of 
the  master,  the  owners  were  required  to  make  a 
full  investigation  into  the  matter.  Would  that 
stipulation  have  been  necessary  if  he  was  the 
servant  of  the  charterers  ?  It  seems  to  me  that 
this  charter-party  shows  that  although  the  captain 
was  to  be  nominated  by  the  charterers,  he  was  to 
be  paid  by  the  owners,  to  be  subject  to  their  orders 
as  to  navigation,  and  to  be  dismissed  by  them 
if  he  was  to  be  dismissed  at  all.  It  follows  from 
this  that  he  is  the  owners'  captain."^ 

The  demise  or  letting  to  hire  of  a  ship  fully  SeoondciaM 
equipped  and  manned  m  a  state  fit  for  mercantile 
adventure. 

^  The  Beeswing,  5  Asp.  M.  L.  C.  484. 
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Respecting  this  class  of  contracts  Lord  Campbell 
in  delivering  the  judgment  of  the  Court  in  Schuster 
t?.M'Kellar^  observed:  " The  ship  had  been  chartered 
by  the  owner  to  Van  Notten  &  Co.,  for  the  voyage 
from  London  to  Calcutta,  for  a  lump  sum  of  1,800/. 
evidently  to  be  put  up  by  the  charterers  as  a  general 
ship,  with  a  stipulation  as  to  the  master  signing 
bills  of  lading  for  the  benefit  of  the  charterers. 
The  master  and  crew  w^ere  employed  and  paid  by 
the  owner.  iVnd  this  certainly  cannot  be  considered 
locatio  naviSy  a  demise  of  the  ship  itself  with  its 
furniture  and  apparel.  It  amounts  to  locatio 
navis  et  operarum  magistri  et  nauticorum — ^a  demise 
of  the  ship  in  a  state  fit  for  mercantile  adventure  ; 
which  is  to  be  distinguished  from  the  locatio  operis 
vehendarum  mercium, — a  contract  for  the  carriage 
of  the  merchant's  goods  in  the  owner's  ship  and  by 
his  servants,  where  the  owner  has  all  the  responsi- 
bility of  a  carrier  of  the  goods.  Notwithstanding 
some  early  conflicting  decisions,  it  seems  now 
settled  by  a  numerous  class  of  cases,  from  New- 
berry  v.  Colvin*  to  Marquand  v.  Banner'  that 
where  there  is  a  hiring  of  a  ship  under  this  class 
of  contracts,  with  the  intention  that  the  charterer 
shall  employ  the  ship  as  a  general  ship  for  his  own 
profit,  when  the  master  signs  bills  of  lading,  he 
does  so  as  the  agent  of  the  charterer,  and  not  of 
the  owner.  But  still,  the  owner  being  in  possession 
of  his  ship  by  his  master  and  crew,  he  has  rights 

1  26  L.  J.  Q.  B.  281-288.  «  1  0.  &  F.  283. 

25  L.  J.  Q.  B.  313. 
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in  respect  of  this  possession — as  to  claim  a  lien  on 
goods  on  board  for  freight  due  to  him — and  he  is 
liable  for  the  acts  and  negligence  of  the  master,  as 
master,  irrespective  of  the  contracts  entered  into 
by  the  master  with  the  shipper  of  the  goods  as 
agent  for  the  charterer.  Thus  the  owner,  although 
the  ship  be  so  chartered,  is  clearly  liable  for  a 
collision  arising  from  the  improper  management  of 
the  ship,  and  for  what  the  master  does  within  the 
scope  of  bis  geaeral  authority  as  master,  which 
cannot  be  ascribed  to  his  agency  for  the  charterer." 

Later  cases,  however,  have  added  a  further 
liability  on  the  shipowner,  who  may  be  sued  on 
the  contract  contained  in,  or  evidenced  by  the  bills 
of  lading,  if  the  shipper  of  the  goods  had  no  notice 
of  the  charter-party  at  the  time  he  received  the 
bills  of  lading.^ 

The  most  important  decision  bearing  on  this 
class  of  contracts  is  that  of  Newberry  v  Colvin^ 
where  a  vessel  Wfxs  chartered  to  one  Betham,  who 
was  by  the  charter  appointed  to  the  command,  for 
a  voyage  to  Calcutta  and  back  to  London.  The 
owner  undertook  that  the  ship  was  tight,  &c.  and 
properly  victualled,  provided  and  manned;  that 
the  number  of  the  crew  should  be  kept  up  to 
thirty-two  at  his  expense  ;  and  that  he  would  keep 
her  properly  victualled  and  provided  during  the 

'  The  St.  Cloud,  1  Asp.  M.  L.  C.  (N.S.)  30D ;  Sandeman  v.  Sourr,  L.  R. 
2  Q.  B.  86. 

«  7  BiQg.  190. 
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voyage.    Betham  undertook  to  navigate  the  ship  to 
the  utmost  of  his  skill  and  ability,  and  to  take  the 
ship  into  his  service  for  twelve  months  certain,  or 
so  much  longer  as  the  voyage  should  require,  and 
to  pay  for  the  use  or  hire  of  her  at  the  rate  of  25« 
per  ton  per  month.    Betham  was  to  take  such  cargo 
as  he  might  think  proper,  reserving  certain  space 
for  the  owners,  and  the  freights  on  the  cargo  were 
to  be  for  his  benefit ;  subject,  however,  as  to  the 
homeward  freights,  to  an  arrangement  by  which 
the  owner  was  to  be  secured  payment  from  them 
of  the  chartered  freight.     He  was  also  to  be  at 
liberty  to  employ  the  ship  in  the  East  Indies  upon 
intermediate  voyages,  for  a  certain  limited  period, 
at  the  same  time-freight.    Further,  it  was  provided 
that  an  agent  was  to  be  put  on  board  by  the  owner, 
who  was  to  have  the  sole  management  of  the  ship's 
stores  and  provisions,  and  the  issuing  of  them,  and 
to  have  the  sole  ordering  and  purchasing  of  any 
needed  supplies.    And  it  was  provided  that  in  case 
Betham  should  proceed  with  the  ship  to  any  port 
or  place  other  than  Madeira,  Madras  and  Calcutta, 
wdthout  the  leave  of  the  agent,  or  if  he  should  be 
guilty  of  any  breach  of  the  contract,  he  should  be 
and  become  divested  of  any  further  command  of  or 
in  the  ship,  and  it  should  thereupon  be  lawful  for 
the  agent  to  appoint  another  commander  in  his 
place.    Also,  that  in  the  event  of  certain  defaults 
by  Betham,  the  agent  was  to  be  allowed  to  load  a 
homeward  cargo  on  the  owner's  account,  without 
prejudice  to  the  charter-party. 
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■ 

Upon  this  charter-party  a  question  arose  as  to 
the  liahility  of  the  shipowner  to  merchants  who  had 
shipped  goods  from  Calcutta  to  London  under  a 
1)111  of  lading  given  by  Betham:  the  shippers 
having  had  notice  of  the  charter-party,  and  received 
a  copy  of  it,  from  the  owner's  agent  on  board 
the  ship. 

It  was  held  in  the  House  of  Lords  affirming  the 
Exchequer  Chamber,  which  had  reversed  the 
decision  of  the  King's  Bench,  that  the  owners  w-ere 
not  responsible.  Betham  was  considered  to  be, 
under  the  charter-party,  the  temporary  owner  of 
the  ship,  and  that  the  contract  was  made  by  and 
with  him,  not  as  agent  for  the  owners  but  on  his 
own  behalf. 

Tindal,  C.  J.  said  : — "  Under  these  circumstances, 
we  think  the  captain,  in  putting  up  the  sliip  as 
a  general  ship  and  signing  bills  of  lading,  cannot 
he  considered  as  acting  as  the  servant  or  agent  of 
the  shipowners,  or  in  any  other  manner  than  as 
the  temporary  owner  of  the  ship."  ^ 

Lord  Tenterden  in  the  IIousc  of  Lords  ^  thus 
stated  the  law  on  this  subject : — "  Two  propositions 
of  law  are  clear  as  applicable  to  a  case  like  this,  the 
first  is,  that  in  the  common  case  of  goods  shipped 
on  board  a  vessel  belonging  to  a  person,  of  which 
shipment  is  acknowledged  by  a  bill  of  lading 
signed  by  the  master,  if  the  goods  are  not  delivered, 
the  shipper  has  the  right  to  maintain  an  action 

>  7  Bing.  208.  » 1  C.  &  F.  283. 
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against  the  owner  of  the  ship :  the  other  Trhich  is 
equally  clear,  is  this,  that  if  the  person  in  whom 
the  absolute  property  of  the  ship  is  vested,  charters 
that  ship  to  another  for  a  particular  voyage, 
although  the  absolute  owner  provides  the  master, 
crew,  provisions  and  everything  else,  and  is  to 
receive  from  the  charterer  of  the  ship  a  certain 
sum  of  money  for  the  use  and  hire  of  the  ship, 
an  action  can  be  brought  only  against  the  person 
to  whom  the  absolute  owner  has  chartered  the 
ship,  and  who  is  considered  the  owner  joro  tempore^ 
during  the  voyage  for  which  the  ship  is  chartered. 

The  third  class  is  the  ordinary  contract  for  the 
carriage  of  the  merchant's  goods  in  the  owner's 
ship,  and  by  Ids  servants,  but  as  the  stipulations 
and  terms  are  constantly  varied,  these  so  far  as 
they  have  come  before  the  Courts  will  be  con- 
sidered later  on  under  their  several  headings. 

In  the  case  of  Sandeman  t\  Scurr,^  Lord  Chief 
Justice  Cockburn  stated  the  effect  of  a  charter-party 
on  the  relative  positions  of  a  shipowner  and 
sub-freighter  as  follows: — "The  result  of  the 
authorities  from  Parish  v.  Crawford  *  downwards, 
and  more  especially  the  case  of  Newberry  v.  Colvin  ^ 
is  to  establish  the  position,  that  in  construing  a. 
charter-party  in  reference  to  the  liability  of  the 
owners  of  the  chartered  ship,  it  is  necessary  to  look 
to  the  charter-party,  to  see  whether  it  operates  as  a 
demise  of  the  ship  itself,  to  which  the  services  of 


i  L.  B.  2  Q.  B.  86,  96. 


« 2  Str.  1251. 
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the  master  ard  crew  may  or  may  not  he  superadded, 
or  whether  all  that  the  charterer  acquires  hy  the 
terms  of  the  instrument  is  the  right  to  have  liis  , 
goods  conveyed  by  the  particular  vessel,  and  as 
subsidiary  thereto,  to  have  the  use  of  the  vessel 
and  the  services  of  the  master  and  crew. 

"  In  the  first  case,  the  charterer  becomes  for  the 
time  the  owner  of  the  vessel,  the  master  and  crew 
become  to  all  intents  and  purposes  his  servants,  and 
through  them  the  possession  of  the  ship  is  in  him. 
In  the  second,  notwithstanding  the  temporary  right 
of  the  charterer  to  have  his  goods  loaded  and 
conveyed  in  the  vessel,  the  ownership  remains  in 
the  original  owners,  and  through  the  master  and 
ci'ew  who  continue  to  be  their  servants,  the 
possession  of  the  ship  also.  If  the  master,  by  the 
agreement  of  his  owners  and  the  charterer,  acquires 
authority  to  sign  bills  of  lading  on  behalf  of  the 
latter,  he  nevertheless  remains  in  all  other  respects 
the  servant  of  the  owners.  *  *  * 

There  is  here  no  demise  of  the  ship  itself  either 
expressed  or  implied.  It  amounts  to  no  more  than 
a  grant  to  the  charterer  of  the  right  to  have  his 
cargo  brought  homo  in  the  ship,  Avhile  the  ship 
itself  continues,  through  the  master  and  crew,  in 
the  possession  of  the  owners,  the  master  and  crew 
remainins:  their  servants." 

In  the  Omoa  and  Cleland  Coal  and  Iron  Co. 
r.  Huntley,*  a  steamer  was  "  let  for  the  sole  use 

»  L.  R.  2  C.  P.  D.  4()4, 
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of  the  charterers,  and  for  their  benefit,  for  the 
space  of  6  months,"  with  option  to  take  her  longer; 
and  the  services  to  be  rendered  were  tlius 
described : — "  The  said  vessel  or  steamer  being  tight, 
staunch  and  strong,  and  in  every  way  fitted  for  the 
voyage  or  service,  and  so  maintained  by  owners, 
with  a  full  complement  of  officers,  seamen, 
engineers,  and  firemen,  adapted  to  a  steamer  of  her 
class,  shall  be  placed  under  the  direction  of  the 
charterer,  merchant,  or  his  assigns,  to  be  by  him 
or  them  employed  for  the  conveyance  of  lawful 

merchandise  ^  passengers  as  follows: — between 
ports  in  the  United  Kingdom  and  the  Continent, 
Baltic  and  Black  Sea  being  excluded  between  1st 
September  and  1st  March,  as  may  be  ordered  by  the 
charterers,  the  cargoes  to  be  laden  or  discharged  in 
any  dock  or  other  safe  place  tlio  charterers  may 
order." 

The  charterers  were  to  have  the  whole  reach  of 
the  vessel,  reserving  space  to  the  owner  for  the 
crew,  &c.  The  captain  was  to  use  all  dispatch  in 
prosecuting  the  voyages,  and  the  crew  were  to 
"render  all  customary  assistance  in  loading  and 
discharging."  Also  the  captain  was  to  sign  bills 
of  lading  as  presented,  witliout  prejudice  to  the 
charter-party,  and  to  follow  tlie  cliarterer's  instruc- 
tions "as  regards  loading,  discharging  and 
departure." 

Coals,  port  charges,  pilotage  and  extra  labourage, 
Avere  to  be  paid  for  by  the  charterers ;  but  the 
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owner  was  to  pay  the  crew  and  find  all  ship's  stores 
and  other  necessaries.  The  freight  for  the  hire  of 
steamer  w  as  to  he  "  410?.  per  month,  payable  in 
advance  monthly,  until  the  vessel  is  again  returned 
bv  the  charterers,"  after  notice.  "  The  vessel  to 
be  delivered  up  on  the  termination  of  this  charter- 
party  on  Clyde  or  Forth.  All  derelicts  and 
salvages  for  owner's  and  charterers'  equal  benefit." 
The  captain  was  also  to  furnish  the  charterers 
with  a  daily  copy  of  the  log,  if  required. 

In  the  course  of  a  voyage  under  this  contract  the 
vessel  was  wrecked,  owing  to  negligence  of  the 
master  and  crew ;  and  the  question  arose,  whether 
the  owner  was  liable  to  the  charterers  for  that 
negligence.  It  was  held  that  he  was ;  for  by  the 
charter-party  it  was  intended  that,  so  far  as  con- 
cerned the  navigation  of  the  vessel,  he  was  to 
retain  her  under  his  control  for  the  purpose  of 
carrying  out  his  contract.  The  charterers  might 
direct  where  the  vessel  was  to  go,  and  with  what 
she  was  to  be  laden,  but  the  owner  remained  in  all 
respects  accountable  for  the  manner  in  which  she 
might  be  navigated.  ^ 

The  term  demise  is  now  generally  used  in  the  ppj^ise  of 
sense    in    which    Lord    Chief    Justice    Cockburn  ambi^aoua 
employed  it,  ^  but  it  is  an  ambiguous  word,  and  as  ^""' 
a  general  rule,  unless  it  be  qualified,   by  stating  the 
sense  in  which  it  is  used,  it  is  open  to  misconstruc- 

'  Wagstaff  V.  Anderson,  L.  R.  5  C.  P.  D.  171. 

*Thc  Patria,  L.R.  3  A.  &  E.  436;  The  Beeswing,  5  Asp.  M.  L.  C.  484; 
The  St.  Cloud,  1  Asp.  M.  L.  C.  N.  S.  309. 
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tion,  and  will  obscure  instead  of  clearing  the  issue. 
It  is  further  to  be  remarked  that  a  demise  of  the 
description  mentioned  by  Lord  Chief  Justice 
Cockburn,  ^  namely,  a  letting  of  the  ship,  to  which 
the  services  of  the  master  and  crew  may  be 
superadded,  with  the  consequence  that  the  charterer 
becomes  for  the  time  the  owner  of  the  vessel,  and 
the  master  and  crew  become  to  all  intents  and 
purposes  liis  servants,  although  a  possible  form  of 
contract,  seems,  as  a  matter  of  business,  to  have  no 
existence  at  the  present  day.  Instances  have  been 
cited,  under  the  head  of  locatio  navis^  where  the 
owner  is  not  the  employer  of  the  master  and  crew  ; 
there  are  other  cases  where  a  ship  is  let  w^ith  some 
of  the  crew,  who  remain  the  servants  of  the  owner, 
while  some,  who  have  been  appointed  by  the 
charterer,  are  his  servants,  but  there  docs  not  seem 
to  be  any  case  since  Newberry  v.  Colvin  ^  in  wliich 
an  owner  lias  let  a  ship  with  the  services  of  a 
master  and  crew  superadded,  who  have  then,  to  all 
intents  and  purposes,  become  tlie  charterer's 
servants.  In  this  class,  since  Sandeman  v.  Scurr^ 
and  The  St.  Cloud,^  the  question  whether  there  has 
been  a  demise  seems  to  have  been  invariably 
answered  in  the  negative,  wliile,  before  those 
decisions,  a  cliarter-party  which  let  a  wsliip,  together 
witli  the  services  of  lier  master  and  crew,  was  often 
held  to  amount  to  a  demise ;  but,  as  appears  by  the 
review    of    the     earlier     cases     in     Schuster     v. 

^  See  Sandeman  v.  Scnrr,  L.  R.  2  Q.  B.  86. 
«  7  BincT.  i<M).  ••»  1  Asp.  Mar.  L.  C.  X.  S.  3()9, 
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M'Kellar,  ^  the  crew  and,  with  exception  of  a 
very  small  portion  of  his  functions,  the  master 
remained  in  the  service  of  the  shipowner.  ^ 

By  51  and  55  Vict.  c.  39,  s.  49  (2),  "the  duty  stampon 
upon  a  charter-party  may  be  denoted  by  an  adhesive 
stamp,  which  is  to  he  cancelled  by  the  person  by 
whom  the  instrument  is  last  executed,  or  by  whose 
execution  it  is  completed  as  a  binding  contract.'* 
Lord  Hannen  expressed  his  opinion  that  a  like 
section  in  the  Act  of  1870  ^  did  not  relate  to  instru- 
ments executed  abroad,  but  to  those  executed  in 
this  country  only.  His  Lordship  said  : — "  It  seems 
to  me  that  it  was  never  intended  that  in  the  case  of 
charter-parties  executed  abroad,  the  parties  should 
have  adhesive  stamps  with  them."*  And  by  sec. 
8  cl.  1;,  the  cancellation  is  to  be  made  by  the 
person  required  by  law  to  cancel  the  adhesive 
stamp  writing  on  or  across  the  stamp  his  name 
or  initials,  or  the  name  or  initials  of  his  firm, 
together  with  the  true  date  of  his  so  writing, 
or  otherwise  effectually  cancels  the  stamp  and 
renders  the  same  incapable  of  being  used  for  any 
other  instrument.  As  a  general  rule  it  lies  upon 
the  party  objecting  to  secondary  evidence  of  the 
contents  of  a  lost  document,  on  the  ground  of  the 
want  of  a  stamp,  to  show  that  it  was  not  stamped. 
If  it  be  shewn  that  at  one  time  it  was  unstamped, 
that  by  itself  will  raise  the  presumption  that  it 

»  26  L.  J.  Q.  B.  281.  •  Abbott  on  Sh.  p.  66. 

3  33  «&  34  Vict.  0. 97,  s.  66. 
•  The  Belfort,  L.  R.  9  P.  D.  215  j  53  L.  J.  Ad.  88. 
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continued  without  a  stamp.  Lord  EUenborough  so 
ruled  in  Crisp  v.  Anderson/  and  this  was  confirmed 
by  Pooley  r.  Goodwin^  and  by  Sir  J.  Wigram 
in  Ilart  v.  Hart.^  In  Crowther  v.  Solomons,* 
Williams,  J.  expressed  himself  strongly  to  the  same 
effect,  and  the  rest  of  the  court  said  nothing  to  the 
contrary,  but  considered  that  in  that  case  Wilde, 
C.  J.  was  justified  in  assuming  that  a  document 
shewn  to  have  been  unstamped  when  executed 
continued  in  the  same  state.® 

In  an  action  on  a  charter-party  against  the 
charterer,  a  copy  of  the  charter  signed  by  or  on  his 
behalf,  though  that  copy  is  signed  by  the  ship- 
OA\aier,  is  a  copy,  and  admissible  unstamped,  not- 
withstanding 5  &  6  Vict.  c.  79,  if  there  is  any 
evidence  that  the  original  was  stamped. 

It  is  for  the  objector  to  a  copy  of  a  charter-party, 
on  the  ground  that  the  original  was  not  stamped 
(under  5  and  6  Vict.  c.  79,  must),  to  make  out  that 
fact ;  at  all  events,  very  slight  evidence  to  the 
contrary  will  bo  suflSlcient  to  rebut  the  objection, 
and  a  memorandum  on  the  charter,  "  the  brokers 
Iiold  the  original  stamped,"  is  sufficient.® 

And  in  Braythwaite  v.  Hitchcock^ it  was  held 
that  an  unstamped  copy  of  a  deed  was  admissible 
to  refresh  a  witness'  memory. 

By  section  50,®  where  a  charter-party  is  filrst 
executed  out  of  the  United  Kingdom  without  being 

» 1  stark.  35.        *  4  A.  &  E.  94.        a  1  Hare.  1.        ♦  18  L.  J.  C.  P.  92. 

»  Closmadeuo  v.  Carrel,  25  L.  J.  0.  P.  216. 

•  Smith  V.  MoGuii'o,  1  F,  &  F.  199. 
» 10  :^I.  &  W.  49-A.  »  54  &  55  Vict.  c.  39. 
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duly  stamped,  any  party  thereto  may,  within  ten 
days  after  it  has  been  first  received  in  the  United 
Kingdom  and  before  it  has  been  executed  by  any 
person  in  the  United  Kingdom,  afl&x  thereto  an 
adhesive  stamp  denoting  the  duty  chargeable 
thereon  and  at  tlie  same  time  cancel  such  adhesive 
stamp,  and  the  instrument  when  so  stamped,  shall 
be  deemed  duly  stamped.  It  has  been  held  that  a 
similar  section  applied  to  an  instrument  executed 
first  by  a  person  abroad,  and  then  by  a  person  in 
this  country,  and  not  to  an  instrument  wholly 
executed  abroad.  ^ 

By  section  51,  a  charter-party  may  be  stamped 
with  an  impressed  stamp  after  execution  upon  the 
following  terms,  that  is  to  say : — 

(1.)  Within  seven  days  after  the  first  execution 
thereof,  on  payment  of  the  duty  and  a  penalty  of 
four  shillings  and  six  pence ; 

(2.)  After  seven  days,  but  within  one  month 
after  the  first  execution  thereof,  on  payment  of  the 
duty  and  a  penalty  of  10 1. ; 

And  shall  not  in  any  other  case  be  stamped  with 
an  impressed  stamp.  Lord  Hannen  and  Sir  Chas. 
Butt  have  held  that  a  similar  section  did  not  govern 
an  instrument  wholly  executed  abroad,  but  that 
such  a  charter-party  came  within  proviso  (a)  of 
section  15  (2)  of  the  Act  of  1870,  which  is  similar 
to  section  15  (3)  (a)  of  51  aiid  55  Vict.  c.  39,  which 
enacts : — "  Any  unstamped  or  insuflSlciently  stamped 

^  The  Bolfort,  L.  B.  0  P.  D.  215 ;  63  L.  J.  Ad.  88. 
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instrument,  which  has  been  first  executed  at 
any  place  out  of  the  United  Kingdom,  may  be 
stamped  at  any  time  within  thirty  days  after  it 
has  been  first  received  in  the  United  Kingdom 
on  payment  of  the  mipaid  duty  only."^ 

By  Sch.  1 — A  charter-party  requires  a  six-penny 
stamp. 

By  Act  1  of  1879  (Indian  Legislative  Council) 

Sch.  1,  Art.  18,  a  charter-party  requires  a  stamp  of 

one  rupee. 

PriDcipios  The  object  and  subject  matter  of  the  chartor- 

ronstructionof  party  is  to  dctcrmiue  the  contract  between,    the 

pirty.  *   '"     shipowner  and  the  shipper  of  goods  as  to  the  delivery 

of  the  goods  on  board  the  ship,  the    carriage    of 

them  from  one  place  to  another,  and  their  delivery 

at  the    end    of    the    voyage.     The   charter-party 

resrulates    the    terms    of    the  contract    on    these 

matters,  and  it  necessarily,  therefore,  deals   with 

the  time,  place,  manner  of  the  loading  of  tlic  ship, 

the  length  of  the  carrying  voyage,  and  with  the 

terms  as  to  the  time  and  mode  of  discharging  the 

ship  of  her  cargo.  ^ 

An  universal  rule  of  law  for  the  interpretation  of 
charter-parties  cannot  be  laid  down.^ 

The  duty  of  construing  the  contract,  lies  upon 
the  judge  of  the  court,  not  upon  the  jury.  A  jury 
may  be  called  upon  to  decide  as  to  the  meaning  of 
technical  expressions,  or  of  a  word  or  phrase  wliicli 

»  The  Belfort,  L.  R.  9  P.  D.  215  ;  53  L.  J.  Ad.  88. 

»  Tharsis   Sulphur  Co.  v.  Morel  Bros.,  L.  li.  (1891)  2  Q.  13.  G17  j  7  Asp. 
M.  L.  C.  106. 

a  Barton  v,  Engliab,  L.  B.  12  Q.  B.  D.  222 ;  53  L.  J.  Q.  B.  130, 
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may  have  been  used  in  a.  peculiar  sense ;  ^  hut  it  is 
for  the  judge  to  say  what  the  effect  of  the  whole  is,  ' 
when  he  has  been  informed  of  tlie  facts  and  of  any 
such  special  meanings.^  The  court  it  is  which 
when  once  it  is  in  possession  of  the  circumstances 
surrounding  the  contract,  and  of  any  peculiarity  of 
meaning  which  may  be  attached  by  reason  of  the 
custom  of  the  trade  to  any  of  the  words  of  that 
contract,  has  to  place  the  construction  upon  the 
contract.'^ 

In  diealing  with  the  construction  of  charter- 
parties  in  every  case,  it  is  necessary  to  look  to 
wliat  is  in  reality  the  substance  of  the  contract, 
and  apply  common  sense  to  ascertain  the  meaning 
of  the  parties.^ 

In  Stavers  v.  Curling,^  Tindal,  C.  J.  said  : — "  The 
rule  has  been  established  by  a  long  series  of 
decisions  in  modern  times,  that  the  question 
whether  covenants  are  to  be  held  dependent  or 
independent  of  each  other,  is  to  be  determined  by 
the  intention  and  meaning  of  the  parties  as  it 
appears  on  the  instrument,  and  by  the  application 
of  common  sense  to  each  particiUar  case ;  to  which 
intention,  when  once  discovered,  all  technical  forms 
of  expression  must  give  way."  And  one  of  tlie 
means  of  discovcrinc:  such  intention  has  been  laid 

'  I.  L.  C.  Act.  1  of  1872.  8.  9S.  «  Ojiponheim  r.  Frn.sor,  3t  L.  T.  r)21.. 

*Bowc«  V.  Slmnd,  L.  R.2  App.  (:aa.4()2;  40 L.J.  Q.  B.nOl;  Ashforth  r. 
Ko.lf„r(l,  L.  u.  ()  (J.  1*.  20 ;  Alexundor  v.  Vandor/ee,  L.  11.  7  C.  P.  r>:JO. 

♦  Bradford  r.  Williams.  T..  R.7  Ex.  2:^9  ;   Valciite  r.  (iibbs,  28  L.J.C.P.2U5  ; 
Croolcpwit  V.  Flotclior,  20  L.  J.  Kx.  ir>i). 
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down  with  great  accuracy  by  Lord  EUenborougli, 
in  the  case  of  Ritchie  v.  Atkinson,^  to  be  this,  "  tliat 
where  mutual  covenants  go  to  the  Avhole  of  the 
consideration  on  both  sides,  they  arc  mutual 
conditions,  the  one  precedent  to  the  other;  but 
where  the  covenants  go  only  to  a  part,  there  a 
remedy  lies  on  the  covenant  to  recover  damages  for 
the  breach  of  it;  but  it  is  not  a  condition 
precedent." 

One  of  the  questions  of  this  kind  which  occurs 
most  frequently,  in  contracts  relating  to  shipping, 
is  whether  a  covenant  be  a  condition  precedent,  or 
an  independent  covenant.  That  is,  whether  a 
promise  made  by  one  party  be  such,  that  if  he 
breaks  it,  this  breach  is  a  sufficient  excuse  for  the 
entire  disregard  of  all  his  promises  by  the  other 
party ;  or  is  it  such,  that  if  he  breaks  it,  the  other 
party  is  still  bound  to  his  promises,  but  may  claim 
indemnity  from  him  who  has  broken  his  promise.^ 

Erie,  C.  J.  said  : — "  The  construction  to  be  put 
on  these  contracts  depends  on  the  terms  of  the 
individual  contract,  and  what  we  have  to  look  to  is, 
to  ascertain  the  intention  of  the  parties;  and 
whether  a  particular  stipulation  is  a  cojidition 
precedent,  or  an  independent  stipulation,  is  to  be 
ascertained  by  what  we  consider  to  have  been  the 
intention  of  the  parties  expressed  in  the  instrument."^ 

Although  the  parties  may  enter  into  what 
stipulation  they  please,  the  effect  of  their  stipulations 

>  10  East  295.  *  Parsons  on  Sh.  Vol.  1,  p.  319. 

'  Slegcr  r.  Duthie,  29  L.  J.  C.  P.  2G1  j  Ullive  v.  JJooker,  17  L.  J.  Ex,  21. 
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often  depends  on  the  legal  construction  of  the 
instrument  which  contains  them.  This  construction 
is  always  made  hy  the  court,  and  questions  relating 
to  it  are  questions  of  law  and  not  of  fact.  All 
courts,  in  construing  any  instrument,  pay  great 
regard  to  the  intention  of  the  parties.  This  is  to 
be  gathered,  if  possible,  from  the  words  they  use, 
aided  by  whatever  evidence  is  admissible.  And  if 
the  intention  can  be  ascertained,  it  is  carried  into 
effect,  provided  the  words  used  will  bear  this 
interpretation  without  any  violation  of  the  rules 
of  legal  construction.  And  in  the  construction  of 
charter-parties,  as  of  all  instruments,  a  construction 
which  gives  effect  to  all  the  words  and  provisions 
is  preferred  to  one  which  does  not.^ 

The  instrument  must  be  construed  according 
to  its  natural  and  grammatical  meaning.* 

The  construction  to  bo  given  to  charters  is  not 
an  unnecessarily  strict  one,  but  such  an  one  as 
with  reference  to  the  context  and  the  object  of  the 
contract  will  best  effectuate  the  obvious  and 
expressed  intent  of  the  parties.^ 

Mellish,  L.  J.  in  the  case  of  "The  Teutonia"* 
remarked  that — "  Although  it  is  true  that  the  court 
ought  not  to  make  a  contract  for  the  parties  which 
they  have  not  made  themselves,  yet  a  mercantile 
contract,    which  is  usually  expressed  shortly,  and 

'  Wnrrl  r.  Whitiiov,  3  Snndf.,  399 ;  4  Seld.  422  ;  Parsons  on  Sh.  Vol.  1, 319. 
-  Van  Ba^'sren  r.  Buinrs,  23  L.  J.  Ex.  215. 

M}imorh  r.  Coilott,  12  Moo.  P.  C.  221-;    Garston   S.  S.  Co.  v.  Hickie, 
L  R.  15  Q.  D.  V,  o80. 

*  L.  R.  4  P.  C.  171. 
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leaves  much  to  he  understood,  ought  to  he  construed 
fairly  and  liberally  for  the  purpose  of  carrying  out 
the  object  of  the  parties." 

If  some  of  the  words  of  a  written  agreement, 
after  the  whole  agreement  has  been  considered,  are 
capable  of  more  than  one  interpretation,  that 
interpretation  is  to  be  preferred  which  is  least 
favourable  to  the  party  upon  whom  an  obligation 
is  imposed,  or  in  whose  favour  an  exception  frora, 
or  modification  of,  an  obligation  is  created  by  those 
words.^ 

But  when  the  terms  of  a  contract  are  too 
ambiguous  to  be  interpreted  by  tlie  court,  judgment 
will  be  given  against  the  party  whoso  duty  it  was 
to  make  it  clear .^ 

When  construing  a  mercantile  document  which 
is  susceptible  of  two  meanings,  if  one  of  the  parties 
has  bond  fide  adopted  one  of  them  and  acted  upon 
it,  it  is  not  competent  f  )r  the  otlier  afterwards  to 
sav  that  he  intended  the  document  to  bo  read  in 
the  other  sense  o£  which  it  is  equally  capable.  The 
other  sliould  have  stated  in  the  docum«Mit  what  he 
did  mean  in  clear  and  unambiguous  terms.  ^ 

In  the  case  of  Iloirarth  r.    3IiUer*   where   tlie 

V 

contract  was  for  the  hire  of  a  sliip,  Lord  llalsbury, 

»  XiTid  r.  Marshall,  1  B  k  B.  319  ;  Moronnpl  v.  ^riirphy.  L.  R.  5  1>.  (M'O:?; 
■Dcslandea  r.  (Jroirorv.  2  K  ct  K.  ('»').»;  liis'ir.^ll  r.  'Joyd,  1  W.Si  <:.  ;:'i:): 
Tiiv'.orr.  LivorpooLWU.  W.  S.  Co,L.IM>g.li.  niii;  ITikIm)!!  r.  K.lo,  h.Wi 
(f*B.  oTS:  Ch.  W-Auk  or  In:li;i  r  N<m1  1.  S.  X  Co.,  L.  U.  9  Q.  H.  D.  Vl^\ 
Burton  V.  Ki.-llsh,  L.  U.  12  Q.  B.  1).  L>L'(),  222,  Wl^. 

-  }\on\*\\  V.  Ej^roinho,  -i  L.  T.  N.  S.  517. 

^  Ireland  r.   Liviiiustcm,   L.   B.    5    IL.    L.    31)5,   410;    Fulness  r.  Wliiie, 

G3  L.  J.  Q.  B.  267.  273. 

^L.  n.  (is'ji)  A.  c.  :^'\, 
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L.  C.  observed : — "  I  think  that  each  part  of  the 
contract  must  be  looked  at  ^vith  care,  and  that  it 
must  be  remembered  •that  in  the  construction  of 
the  contract  ^yc  are  not  bound  simi)]y  by  the  exact 
words.  We  must  remember  that  it  is  a  mercantile 
contract,  and  we  must  remember  the  nature  of  the 
subject-matter  with  respect  to  which  each  of  the 
parties  was  contracting." 

Lord  Ellenborough  in  Robertson  v.  French^  laid 
down  the  following  principles  on  this  subject : — 
*'The  same  rule  of  construction  w^bich  applies 
to  all  other  inf^truments  applies  equally  to  this 
instrument  of  a  policy  of  insurance.  It  is  to  be 
construed  according  to  its  sense  and  meaning,  as 
collected  in  the  first  place  from  the  terms  used  in 
it,  which  terms  are  themselves  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense,  unless  they 
have  generally  in  respect  to  the  subject-matter,  as 
by  the  known  usage  of  trade,  or  the  like,  acquired 
a  peculiar  sense  distinct  from  the  popular  sense  of 
the  same  words;  or  unless  the  context  evidently 
points  out  that  they  must  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention 
of  the  parties  to  that  contract,  be  understood  in 
some  other  special  and  peculiar  sense." 

These  principles  were  cited  with  approval  and 
adopted  by  the  House  of  Lords  in  Glynn  v. 
Margetson  &  Co.^ 

Although  the  parties  who  sign  a  contract  are  construction 
priiTid  Jacie  responsible  for  its   performance    in  cif^/e^' 

*  4  East  13o  ;  Hart  r.  Standard  Marino  Ins.  Co.,  L.  R.  22  Q.  B.  D.  490. 
» I.  n.  (1803)  A.  C.  351 J  62  L.  J.  Q.  B.  40G, 
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its  entirety,  it  is  very  common  for  a  charterer, 
or  an  agent  of  a  charterer,  to  hind  himself  to  ship 
the  agreed  cargo  and  to  contract  that  on  that  being 
done  he  shall  he  released  from  any  further 
personal  responsibility.  This  is  effected  by  what 
is  termed  a  cesser  of  liability  clause.  The  reason 
of  these  clauses  is  obvious.  A  merchant,  ^vho 
deals  in  commodities  which  are  commonlv  sold 
in  entire  cargoes  while  they  are  afloat,  may  find 
it  worth  while  to  take  a  comparatively  small  profit 
or  commission  on  a  large  transaction,  if  he  caa 
limit  his  responsibility  to  such  part  of  the 
transaction  as  he  can  control  personally,  which  is 
generally  the  loading  ;  while  a  shipowner,  who  has 
possession  of  a  cargo  on  which  he  has  a  lien  for  his 
freight,  may  well  be  content  to  look  to  that  lien 
rather  than  to  the  personal  responsibility  of  a 
charterer  who  may  be  domiciled  in  a  foreign 
country;  and  both  parties  may  prefer  that  any 
disputes  arising  at  a  port  of  discharge  shall  be 
settled  on  the  spot  at  the  time  they  arise.  Against 
these  advantages,  however,  are  to  be  set  some  cases 
in  which  these  clauses  worked,  or  were  attempted 
to  be  used  to  work,  hardship  or  injustice. 

It  has  long  been  held  that  cesser  clauses  are  not 
repugnant  to  charter-parties.^ 

In  construing  these  clauses  no  general  principle 
of  law  is  involved,  but  only  the  meaning  of  the 
particular  document,^  the  object  of   the    courts 

1  Oglesby  v.  Yglesias,  27  L.  J.  Q,  B.  356. 
a  Gi-ay  V.  Carr,  L.  K.  6  Q,  B.  022,  549. 
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being,  in  each  case,  to  find  from  the  words  used  the 
intention  of  the  parties. 

But  in  the  case  of  Clink  v.  Radford,^  where  a 
charterer  sought  to  escape  liability  for  a  breach 
antecedent  to  the  operation  of  the  cesser  clause,  one 
rule  applicable  to  the  construction  of  charter-parties 
containing  cesser  and  lien  clauses  was  re-aflBrmed 
in  distinct  terms  by  the  Court  of  Appeal.  Lord 
Esher  said  : — "In  my  opinion  the  main  rule  to  be 
derived  from  the  cases  as  to  the  interpretation 
of  the  cesser  clause  in  a  charter-party,  is  that  the 
court  will  construe  it  as  inapplicable  to  the' 
particular  breach  complained  of,  if  by  construing, 
it  otherwise,  the  shipowner  would  be  left 
unprotected  in  respect  of  that  particular  breach, 
unless  the  cesser  clause  is  expressed  in  terms  that 
prohibit  such  a  conclusion." 

Lord  Justices  Bowon  and  Fry  concurred;  the 
latter  learned  judge  saying  : — "  The  rule  that  we 
hrepHmd  facie  to  apply  to  the  construction  of  a 
cesser  clause  followed  by  a  lien  clause  appears  to 
me  to  be  well  ascertained.  That  rule  seems  a 
most  rational  one,  and  it  is  simply  this,  that  the 
two  are  to  be  read,  if  possible,  as  co-extensive. 
If  that  were  not  so,  we  should  have  this  extra- 
ordinary result ;  there  would  be  a  clause  in  the 
charter-party  the  breach  of  which  would  create  a 
legal  liability;  there  would  then  be  a  cesser 
clause  destroying  that  liability;  and  there  would 

^L.B.  (1891)1  Q.B.  625. 
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then  come  a  lien  clause  which  did  not  re-create 
that  liability  in  anybody  else.  What  would  be 
the  use  of  a  stipulation,  if  the  moment  it  was 
created  it  was  taken  away,  and  was  not  laid  upon 
someone  else's  shoulders  ?  Such  a  construction 
would  strike  anyone  as  being  most  unreasonable, 
and,  therefore,  it  is  not  one  which  the  Court 
ought  to  adopt  unless  absolutely  driven  to  it." 

This  rule  shows  that  the  interpretation  of  an 
ambiguous  cesser  clause  must,  in  the  first  instance, 
be  sought  by  determining  the  extent  of  the 
operation  of  the  lien  clause,  at  all  events  where  the 
charterer  uses  the  cesser  clause  to  extinguish  a 
liability  w^hicli  is  already  incurred.  If  the  ship- 
owner's claim  be  then  found  to  be  covered  by  his 
hen,  p7'imd  facie,  he  must  look  to  that  lien  for  his 
remedy ;  but  if  the  claim  be  not  covered  by  the 
lien,  the  rule,  prima  facie,  prevents  the  operation 
of  the  cesser  clause,  and  the  reasoning  of  several  of 
the  judgments  on  this  subject  is  not  easily 
reconcilable.  * 

After  a  charter-party  is  signed,  any  material 
alteration  or  addition  to  it  by  a  party  or  his  agent, 
will  make  it  null  and  void,  though  the  alteration 
was  made  without  any  fraudulent  design,  and  the 
rule  is  the  same  though  the  alteration  is  made  by 
a  stranger.^ 

In  Crookewit  v.  Fletcher,^  the  defendants  signed 
a  charter-party  and  handed  it  to  the  plaintiff's 

I  Abbott  on  Sh.  228.  "  Parsons  on  Sh.  Vol.  1.,  p.  274. 

3  26  L.  J.  Ex.  163. 
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agents,  who  forwarded  it  to  the  plaintiff  for  signa- 
ture. The  plaintiff  signed  it  and  returned  it  to  his 
agents ;  one  of  whom  then  added  the  clause  "  wind 
and  weather  permitting,  with  cargo  or  in  ballast 
for  ship's  benefit,"  and  took  the  document  back 
to  the  defendants,  telling  one  of  them  he  had  made 
the  addition,  which  he  said  did  not  affect  the 
contract.  The  defendant  did  not  agree  to  this,  and 
said  he  did  not  know  if  he  would  then  accept 
the  charter.  The  agent  offered  to  strike  out 
the  addition,  which  he  had  made  on  liis  own 
responsibility  and  not  by  the  orders  of  his 
principal.  The  defendant  said  he  would  see  a 
gentleman  w^ho  was  jointly  interested  with  him,  and 
let  the  agent  know  what  was  said.  The  defendants 
subsequently  rejected  the  contract  on  the  ground 
of  the  alteration.  The  plaintiff  sued  on  the  charter- 
party,  treating  it  as  unaltered,  but  the  court  held 
that  the  addition  or  alteration  was  a  fatal  objection, 
and  added : — "It  is,  no  doubt,  apparently,  a  hardship 
that  where  what  was  the  original  charter-party  is 
perfectly  clear  and  indisputable,  and  where  the 
alteration  or  addition  was  made  without  any 
fraudulent  intention,  and  by  a  person  not  a  party 
to  the  contract,  that  a  perfectly  innocent  man 
should  thereby  be  deprived  of  a  beneficial  contract ; 
hut,  on  the  other  hand,  it  must  be  borne  in  mind 
that  to  permit  any  tampering  with  written  docu- 
ments would  strike  at  the  root  of  all  property  and 
that  it  is  of  most  essential  importance  to  the  public 
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interest  that  no  alteration  whatever  should  be  made 
in  written  contracts,  but  they  should  continue  to 
be  and  remain  in  exactly  the  same  state  and  condition 
as  when  signed  and  executed,  without  addition, 
alteration,  erasure  or  obliteration. 

The  rule  laid  down  in  Pigott's,^  case  was : — "  That 
w^here  any  deed  is  altered  in  a  material  part,  by  the 
plaintiff  himself  or  by  any  stranger,  without  tlie 
privity  of  the  obligee,  be  it  by  interlineation, 
addition,  erasing,  or  by  drawing  a  pen  through  a 
line  or  through  the  middle  of  any  material  word,  the 
deed  has  thereby  become  void." 

Lord  Denman  in  his  judgment  in  Davidson  v. 
Cooper,^  said :  "  Pigott's  case  had  never  been  over- 
ruled, but,  on  the  contrary,  had  been  extended  to 
unsealed  documents,  the  authorities  establishing 
what  common  sense  requires,  that  the  alteration 
of  a  once  signed  paper  vitiates  it.  And  in  this  case 
it  was  held  that  the  alteration  of  a  written 
agreement,  even  after  breach,  after  delivery  to  the 
party  suing  upon  it,  renders  the  agreement  void. 

A  vessel  was  chartered  by  the  defendant  from 
London  to  Bombay,  address^^d  to  G.  and  Co.  the 
defendant's  agents  at  the  latter  place ;  and  it  was 
stipulated  by  another  charter-party  of  the  same 
date,  that  the  vessel  should  discharge  her  cargo  at 
Bombay,  and  then  take  in  a  homeward  cargo,  the 
defendant  agreeing  to  pay  freight  as  to  one-half 
the  cargo  at  3 1.  per  ton ;  and  as  to  the  rest  at  the 

»  n  Rep.  27,  cited  in  Crookewit  r.  Fletcher,  26  L.  J.  Ex.  160. 

=  11  M.  &  W.  778. 
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current  rate  of  freiglit  when  the  ship  should  be 
loading.  It  was  also  agreed,  that  the  master  of 
the  vessel  and  the  agents  at  Bombay  should  be  at 
hberty  to  make  such  alterations  in  the  charter- 
party  as  they  might  mutually  think  proper,  without 
prejudice  to  the  agreement.  Shortly  after  the 
arrival  of  the  vessel  at  Bombay,  G.  &  Co.  agreed 
by  a  memorandum  indorsed  on  the  charter-party, 
that  before  loading  her  homeward  cargo,  the  vessel 
might  proceed  to  Aden  with  Government  coals  and 
stores  and  return  to  Bombay  with  all  possible 
despatch.  The  vessel  proceeded  to  Aden  in  Feb- 
ruary and  returned  thence  in  May,  having  earned 
freight,  which  was  paid  to  the  plaintiffs : — Held, 
that  G.  &  Co.  had  authority  to  permit  the  voyage 
to  Aden,  and  that  the  defendant  was  bound  by  the 
alteration  in  the  charter-party ;  and  therefore,  that 
he  was  bound  to  pay  the  charter  rate  of  31.  per 
ton  for  half  the  cargo,  although  that  exceeded  the 
current  rate  of  freight  at  the  time  of  loading,  and 
although  the  alteration  might  be  prejudicial  to 
him ;  and  that  he  was  not  entitled  to  bring  into  the 
account  the  freight  earned  by  the  owners  on  the 
Aden  voyage.^ 

One  of  the  most  common  class  of  cases,  in  which  Mistake, 
rehef  is  sought  in  equity,  on  account  of  a  mistake 
of   fact,    is    that    of    written  agreements,  either 
executory   or  executed.     Sometimes  by    mistake, 
the   written  agreement    contains    less    than    the 

*  Wi^fgins  r.  Johnston,  15  L.  J.  Ex.  202. 
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parties  intended ;  sometimes  it  contains  more ;  and 
sometimes  it  simply  varies  from  their  intent  by 
expressing  something  different  in  substance  from 
the  truth  of  that  intent.  In  all  such  cases,  if  the 
mistake  is  clearly  made  out  by  proofs  entirely 
satisfactory,  equity  will  reform  the  contract,  so  as 
to  make  it  conformable  to  the  precise  intent  of  the 
parties.^ 

It  is  upon  the  same  ground  that  equity  interferes 
in  cases  of  written  agreements,  where  there  has 
been  an  innocent  omission  or  insertion  of  a 
material  stipulation,  contrary  to  the  intention  of 
both  parties,  and  under  a  mutual  mistake.  To 
allow  it  to  prevail  in  such  a  case,  would  be  to  work 
a  surprise  or  fraud  upon  both  parties ;  and  certainly 
upon  the  one  who  is  the  sufferer.^ 

So  where  in  an  action  acrainst  T.  W.  and  J.  C.  H. 
for  not  loading  according  to  the  terms  of  a 
charter-party,  the  defendants  pleaded,  on  equitable 
grounds,  that  they  entered  into  the  charter-party 
solely  as  agents  of  D.  &  Co.  and  that  before  they 
signed,  it  was  agreed  between  the  plaintiff  and  the 
defendants  that  the  defendants  were  only  to  sign  as 
such  agents  so  as  to  bind  D.  &  Co. ;  and  were  not 
to  make  themselves  liable  as  principals  for  the 
performanc(^  of  the  charter ;  that  they  signed  the 
charter  in  the  following  manner  : — "For  D.  &  Co. ; 
T.  W.  &  J.  C.  U.,  Agents,"  the  defendants  and  the 
plaintiff  bond  fide  believing  at  the  time  that  the 

*  story  Eq.  Juris,  s.  152.  »  Story  Eq.  Jaris.  b.  1o5. 
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defendants  having  so  signed  would  not  bo  personally 
liable  as  charterers,  notwithstanding  the  charter 
professed  to  be  made  between  the  plaintiff  as 
owner  and  the  defendants  as  merchants  and 
freighters ;  that  the  defendants  had  power  to  bind 
D.  &  Co.  by  signing  the  charter  as  their  agents ; 
and  that  D.  &  Co.  were  bound  by  the  charter; 
and  that  the  plaintiff  was  inequitably  taking 
advantage  of  the  mistake  in  drawing  the  charter 
so  as  to  make  the  defendants  personally  liable, 
contrary  to  the  intention  of  the  plaintiff  and 
defendants: — It  was  held  that  this  was  a  good 
equitable  plea.* 

And  in  the  case  of  Smidt  v.  Tiden^  it  was  held 
that  no  freight  was  payable  under  a  charter-party 
to  the  plaintiff,  where,  o\\ing  to  a  mutual  mistake, 
no  contract  could  be  implied  to  do  so,  the  parties 
never  being  ad  idem. 

Where  a  mistake  or  error  arises  in  communicating 
the  principarp  instructions  to  the  agent,  and  the 
latter  innocently  acts  on  such  mistaken  instructions, 
he  will  not  be  liable  in  an  action  founded  on  such 
mistake.  Thus,  where  a  firm  of  ship  brokers 
signed  a  charter-party  in  the  form  "  by  telegraphic 
authority'*  of  the  charterer  "  as  agent ;"  owing  to  a 
mistake  made  by  the  officials  in  its  transmission, 
the  rate  of  freight  offered  by  the  charterer  had  been 
nusreprescnted  in  the  telegram  which  the  ship- 
brokers  had  received    from  him.    In    an  action 

'  Wake  V.  Harrop,  31  L.  J.  Ez.  451.  *  43  L.  J.  Q.  B.  109. 
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brought  by  the  owners  of  the  ship  against  the  ship- 
broker  for  breach  of  warranty  of  authority,  it  was 
held  ho  was  not  liable,  as  he  only  had  such 
authority  to  act  as  might  be  conferred  on  him  by 
an  erroneous  telegram.* 

And  in  Breslauer  v.  Barwick^  where  a  charter- 
party  was  drawn  up  on  one  of  the  printed  forms  of 
a  company,  whose  name  was  by  mutual  mistake 
and  oversight  of  both  the  owner  and  the  cliarterer 
allowed  to  remain,  but  with  whom  they  had  no 
connection  or  transaction  whatever,  the  charter- 
party  was  signed  by  the  parties  in  their  own  name. 
In  an  action  by  the  charterer  it  was  pleaded  that 
the  charter-party  was  made  between  the  owner  and 
the  Company  whose  name  appeared  in  the  body  of 
the  charter-party  and  had  not  been  struck  out 
This  plea,  however,  was  held  to  be  bad,  and  that 
the  charter-party  did  not  require  to  be  rectified  as 
both  the  charterer  and  shipowner  had  signed  it. 
Effect  of  Charter-parties  are  ordinarily  made  out  on  printed 

iii\he  printed  f OHus  applicable  to  coutracts  of  their  respective 
classes  generally,  the  parties  filling  up  in  writing 
the  particulars  of  the  contract  into  which  they  are 
entering.  It  not  unfrequcntly  happens  that 
different  parts  of  the  same  contract  are  not  easy  to 
reconcile  with  each  other,  and  the  questioa  then 
arises  which  part  is  to  give  way. 

"  It  is  a  well-known  and  recognised  mercantile 
practice  to  insert  in  writing  on  a  printed  form  the 

»  Lilly,  WUson  &  Co.  v.  Smalea,  Eeles  &  Co.,  L.  R.  (1892)  1  Q.  B.  456. 

•  3  Asp.  M.  L.  C.  N.  S.  855, 
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tenns  of  the  contract  intended  to  be  entered  into, 
without  striking  out  the  printed  words  which  are 
not  adopted.^ 

In  the  interpretation  of  the  charter-party  a  mean- 
ing must,  if  possible,  he  given  to  every  part  of  it,^ 
unless  one  part  is  inconsistent  with  another  part, 
or  unless  the  instrument  is  a  general  form,  some 
of  the  provisions  of  which  are  inaj>plicable  to  the 
agreement  to  he  interpreted.^ 

When  one  part  of  a  written  agreement  is  incon- 
sistent with  another  part,  that  part  which  is 
inconsistent  with  the  general  intention  of  the 
parties  as  it  appears  from  the  agreement  considered 
as  a  whole  is  to  he  rejected  ;^  hut  if  neither  part 
is  inconsistent  with  the  general  intention  of  the 
parties,  as  it  appears  from  the  agreement  considered 
as  a  whole,  and  one  part  is  in  writing,  and  the  other 
is  printed,  the  printed  part  is  to  he  rejected;®  hut 
if  both  parts  are  in  writing  or  both  are  printed, 
that  part  which  occurs  last  is  to  he  rejected.® 

In  Alsager  v.  The  St.  Katherine's  Dock  Co.^ 
Pollock,  C.B.  observed: — "It  has  been  contended 

*  Per  Lord  Ponzanc©  in  Dudgeon  v.  Pembroke,  46  L.  J.  Q.  B.  413. 

*  Morris  v.  Lcvison,  L.  R.  1  C.  P.  D.  157,  160. 

^  Pearson  v.  Goschen,  33  L.  J.  C.  P.  265  ;  Gray  v.  Carr,  L.  R.  6  Q.  B.  536 ; 
Dudgeon  v.  Pembroke,  L.  R.  2  App.  Cas.  293. 

♦  Pnmival  v.  Coombe,  5  M.  &  G.  736  ;  Kolner  r.  Baxter,  L.  R.  2  C.  P.  174  j 
36  li.  J.  C.  P.  9-^;  McCollin  v,  Gilpin,  L.  R.  6  Q.  B.  D.  516. 

•  Alsager  v.  St.  Katherino's  Docks  Co.,  14  M.  &  W.  794. 

•  Doc  V.  Bii^gs,  2  Taunt,  108. 

M4  M.  &  W.  70S.  Sec  also  Robertson  v.  Frcnc]i,4  East,  136  ;  Ilinton  v. 
Sparkes,  L.  H.  3  C.  P.  161 ;  Joyce  v.  Realm  Ins.  Co.,  L.  R.  7  (^.  B.  TjSa; 
Mocjro  I'.  Harris,  L.  R.  1  App.  Cas.  327  ;  Dudj^oon  r.  Pembroke,  L.  R.  2  Ap]>. 
Can.  293 ;  Gray  v.  Curr,  L.  R.  6  CJ.  B.  529  j  Crobd  u.  PagHauo,  L.  R.  6  Kx.  13  j 
Jewel  V.  Bath,  L.  E.  2  Ex.  267. 
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that  there  is  no  difference  in  the  construction  to  be 
given  to  the  printed  and  the  written  words  of  an 
instrument  of  this  nature,  and  that  both  are  to  he 
considered  of  equal  force.  I  cannot  assent  to  that 
argument.  I  have  always  understood  that  in  the 
case  of  policies  of  insurance  partly  printed  and 
partly  written,  if  there  was  any  variance  or 
inconsistency  between  the  two  parts,  most  regard 
was  to  be  paid  to  the  written  part." 

A  greater  effect  is  to  be  attributed  to  the  written 
words,  if  there  should  be  any  reasonable  doubt 
upon  the  sense  and  meaning  of  the  whole  instru- 
ment, inasmuch  as  the  written  words  are  the 
immediate  language  and  terms  selected  by  the 
parties  themselves  for  the  expression  of  their 
meaning,  and  the  printed  words  are  a  general 
formula  adapted  equally  to  their  case  and  that  of 
all  other  contracting  parties  upon  similar  occasions 
and  subjects.^ 

The  part  which  is  actually  and  specially  inserted 
in  a  printed  instrument  is  naturally  more  in 
harmony  with  what  the  parties  are  intending  tlian 
the  other  parts,  although  it  must  not  be  used  so  as 
to  reject  the  residue,  or  to  make  it  have  no  effect.^ 

Thus,  in  Scrutton  v.  Childs,'  a  written  clause, 
that  the  cargo  was  to  be  loaded  at  Trinidad  **as 
customary"  (i.  e.  the  shipowner  paying  for  lighters,) 
prevailed  over  a  printed  clause,  by  which  the  cargo 

*  llobcztsonv.  French, 4  East,  136;  Dcslandcs  i'.  Gregory,  30L.J.Q.B.36. 
■  Joyce  V,  Eealm  Mar.  Ins.  Co.,  L.  K.  7  Q.  B.  583 ;  41  L.  J.  Q.  B.  356, 

»  3  Asp.  M.  L.  C.  N.  S.  373. 
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"vras  to  be  brought  to,  and  taken  from,  alongside  at 
merchant's  risk  and  expense. 

Referring  to  the  above  case,  the  President  in  the 
ease  of  the  Nifa^  observed: — "Reliance  has  been 
placed  upon  the  case  of  Scrutton  v.  Childs."^  There 
as  here,  part  of  the  material  language  was  in  print, 
and  part  in  writing,  and  the  question  was  argued 
which  was  to  prevail.  Mr.  Justice  Mellor  said : — 
'*  The  parties  appear  to  have  forgotten  to  strike  out 
the  printed  words  which  contradicted  the  written 
ones,  and  the  question  for  us  to  decide  is,  which  is 
to  prevail  of  two  contradictories"  ?  "  and  it  was 
held  that  of  the  two  the  written  words  were  to  be 
preferred.  But  the  question  appears  to  me  to  be 
whether  there  is  a  contradiction  between  the  two  ? 
If  not,  we  need  not  strike  out  one  or  the  other." 
He  further  added  "  I  am  not  going  to  say  that  if 
there  be  a  contradiction  between  the  two,  that  rule 
may  not  apply ;  but  if  there  is  no  contradiction, 
the  rule  does  not  apply."  ^ 

Where  oranges  were  shipped  on  board  a  steam- 
ship under  a  bill  of  lading  which  stated  that  the 
ship  was  then  lying  in  the  Port  of  Malaga,  and 
hound  for  Liverpool,  with  liberty  to  proceed  to  and 
stay  at  any  port  or  ports  in  any  station  in  the 
Mediterranean  &c.  for  the  purpose  of  delivering 
coals,  cargo,  or  passengers,  or  for  any  other  purpose 
whatsoever.    The  bill  of  lading  contained  a  clause 

»  L.  R.  (1892)  P.  411 ;  62  L.  J.  Ad.  12. 

2  3  Asp.  M.  L.  C.  N.  S.  373. 

'  Holman  v.  Wade,  Times,  May  11,  1877  ;  Hayton  v.  Irwin,  L  B.  5  C.  ?• 
D.  130;  Liahman  r.  Christio,  L.  R.  19  Q.  B.  D,  3^3 ;  56  L.  J.  Q.  B.  538. 
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whereby  the  shipper  expressly  agreed  to  all  its 
stipulations  whether  written  or  printed.  The 
deviation  clause  was  printed  with  the  name  of  the 
port  of  shipment  left  blank  and  filled  up  in  writing. 

The  ship  left  Malaga  for  a  port  on  the  East  coast 
of  Spain  and  out  of  her  course  for  Liverpool,  then 
returned  and  made  for  Liverpool,  where  the  oranges 
were  delivered  in  a  damaged  condition  owing  to  the 
delay.  In  an  action  by  the  shipper  against  the 
shipowner  for  damages  for  breach  of  contract,  the 
House  of  Lords  held  that  the  printed  clause  must 
not  be  construed  so  as  to  defeat  the  main  object 
and  intent  of  the  contract,  which  was  to  carry  the 
oranges  from  Malaga  to  Liverpool.^ 

Lord  Ilerschell,  L.  C,  remarking : — that  "  wliere 
general  words  are  used  in  a  printed  form  ^\hich  are 
obviously  intended  to  apply,  so  far  as  they  are 
api)licable,  to  the  circumstances  of  a  particular 
contract,  which  particular  contract  is  to  be  em- 
bodied in  or  introduced  into  tliat  printed  form,  I 
think  you  are  justified  in  looking  at  the  main 
object  and  intent  of  the  contract  and  in  limiting 
the  general  words  used,  having  in  view  that  object 
and  intent." 

Although  a  clause,  by  way  of  condition  or 
warranty,  contained  in  a  charter-party,  cannot  be 
got  rid  of  by  reason  of  its  being  part  of  a  printed 
form,  not  adverted  to  expressly  by  the  parties,  and 
intended  by  one  of  them  to  be  omitted ;  yet,  if  the 

»  Glynn  v.  Mari^elson,  L.  R.  (1S93)  A.  C.  351. 
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other  party  was  aware  at  the  time  that  it  could  not 
be  complied  with,  and  after  showing  that  it  was 
broken,  treated  the  charter  as  suhsisting,  it  will 
afford  him  no  defence  to  an  action  on  the  charter.^ 

Where  by  a  charter-party,  it  was  agreed  that  the  Marginal 
vessel  should  proceed  to  Glasgow  and  there  "  load  ^  ' 
all  such  goods  and  merchandise  as  the  charterers 
should  tender  alongside  for  shipment  not  exceeding 
\vhat  she  could  reasonably  stow  and  carry,  &c.," 
it  was  provided  that  the  freight  should  be  a  lump 
sum  of  2,200?.,  and  the  charter-party  contained 
this  guarantee : — "  Owners  guarantee  that  the  vessel 
shall  carry  not  less  than  2000  tons  dead  weight," 
and  this  provision,  "should  the  vessel  not  carry 
the  guaranteed  dead  weight  as  above,  any  expenses 
incurred  from  this  cause  to  be  borne  by  the  owners, 
and  a  pro  rata  reduction  per  ton  to  be  made  from 
the  first  payment  of  freight."  The  cargo  intended 
to  be  carried  was  a  general  cargo  consisting  in  part 
of  railway  locomotive  machinery,  and  a  note  was 
by  consent  of  the  parties  written  upon  the  margin 
of  the  charter-party  specifying  the  "  largest  pieces" 
of  machinery  which  were  to  be  included  in  the 
cargo  by  number,  weight,  and  measurement.  The 
charterers  tendered  a  cargo  not  in  excess  of  2000 
tons  dead  weight,  consisting  of  railway  machinery, 
including  locomotives  and  tenders,  two  parcels  of 
coals,  and  general  goods.  The  large  pieces  of 
machinery  were  much  more  numerous  than  specified 

»  Dixon  V.  Heriot,  2  F.  &  F.  7G0. 
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in  the  marginal  note.  The  vessel  sailed  with 
only  1691  tons  dead  weight.  It  was  not  disputed 
that  she  contained  a  carrying  capacity  up  to  the 
guarantee;  and  it  Avas  admitted  that  2000  tons 
dead  weight  of  the  cargo  tendered  could  not  have 
been  carried  on  the  vessel  unless  the  coal  had  heen 
packed  with  the  machinery,  which  was  not  done. 
The  charterers  claimed  a  deduction  in  the  freight. 

It  was  held  by  the  House  of  Lords  (reversing 
the  decision  of  the  Court  of  Session),  that  the 
marginal  note  amounted  to  a  representation,  and 
the  cargo  being  such  a  cargo  as  was  not  contem- 
plated, and  the  fact  being  that  the  vessel  carried 
less  than  the  guaranteed  dead  weight  because  the 
charterers  tendered  large  machinery  in  excess  of 
their  representation,  they  were  not  entitled  to  the 
benefit  of  the  stipulation  for  reduction  of  tlie 
freight,  and  the  whole  lump  freight  was  payable.^ 

Lord  Watson  said  : — It  was  to  be  a  general  cargo, 
consisting  in  part  of  railway  locomotive  machinery, 
some  portions  of  which  occupy  an  extent  of  stowage 
room  out  of  all  proportion  to  their  dead  weight. 
During  the  same  meeting  at  which  the  charter-party 
was  signed  (whether  before  or  after  signature  does 
not  clearly  appear)  a  note,  unauthenticated  by  their 
subscription  or  otherwise,  was  by  consent  of  both 
parties  written  upon  its  margin,  specifying  the 
"largest  pieces"  of  machinery  which  were  to 
be  included  in  the  cargo  by  number,  weight  and 

^  Mackill  r.  Wright,  L.  R.  14  App.  Cas.  106. 
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measurement.  These,  as  described  in  the  note,  \vcre 
to  consist  of  twenty-three  pieces  in  all,  of  whicli 
twenty  appear  to  have  required  about  375  tons 
stowage  space,  calculated  at  40  cubic  feet  per  ton, 
Tvith  an  aggregate  dead  weight  of  209  tons.  For  the 
purposes  of  this  case,  it  is  not  necessary  to  consider 
whether  the  note  in  question  ought  to  be  regarded 
as  pars  contractus,  or  as  an  unsigned  jotting, 
because  in  either  view  it  leads,  practically,  to  the 
same  legal  result.  Assuming  it  to  be  a  mere  memo- 
randum, it  nevertheless  amounts  to  a  distinct  repre- 
sentation by  the  charterers  that  the  appellants  would 
not  be  required,  under  their  guarantee,  to  carry 
more  than  twenty-three  pieces  of  machinery  of  the 
size  and  character  which  it  describes.  That  being 
the  case,  if  the  fact  that  the  "Lauderdale"  did 
actually  stow  and  carry  only  1690  tons  dead  weight 
of  cargo  was  attributable  to  the  respondents  having 
sent  forward  large  machinery  in  excess  of  their 
representation,  their  claim  to  a  rateable  deduction 
from  freight  is  as  effectually  barred  as  if  the  re- 
presentation had  been  embodied  in  the  contract 
and  made  an  express  condition  of  the  guarantee. 

It  was  stated  by  Erie,  J.  in  Parker  v  Winlo  ^  that 
^vhere  one  of  the  parties  signing  the  charter-parties 
T^-as  described  in  the  printed  margin  as  'broker,' 
this  was  no  more  part  of  the  contract  than  the 
picture  of  a  ship  which  often  occurred  at  the  top 
of  marine  instruments. 

»  27  L.  J.  Q.  B.  51. 
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Evidence  of         By  the  general  rule  of  the  law  of  evidence,  a 
custom.  charter-party  is  conclusive  as  to  the  terms  of  the 

contract,  and  what  is  not  in  the  charter  cannot  be 
part  of  the  terms.  To  this  there  is  an  exception, 
that  customs  of  trade  are  tacitly  incorporated 
in  the  contract,  though  not  expressed  in  it,  provided 
the  express  terms  of  tlie  writing  are  not  so  incon- 
sistent with  the  custom  as  to  exclude  it.^ 

Parol  evidence  of  mercantile  usage  is  not  admis- 
sible to  vary  the  terms  of  a  charter-party.*  But 
evidence  of  custom  may  be  used  to  explain  ambig- 
uous mercantile  expressions  in  a  charter  or  to  add 
incidents,  or  to  annex  usual  terms  and  conditions 
which  are  not  inconsistent  with  the  written  contract 
between  the  parties.^ 

The  custom  of  merchants,  where  such  custom 
has  been  settled  by  judicial  determination,  will  be 
recognized  without  proof  in  courts  of  law/ 

Mercantile  contracts  are  very  commonly  framed 
in  a  language  peculiar  to  merchants,  the  intention 
of  the  parties,  though  perfectly  well  known  to 
themselves,  would  often  be  defeated,  if  this  lansruajre 
were  strictly  construed  according  to  its  ordinary 
import  in  the  world  at  large ;  evidence,  therefore, 
of  mercantile  custom  and  usage  is  admitted  in 
order  to  expound  it,  and  arrive  at  its  true  meaning. 

»  RobinBon  v.  Mollett,  L.  R.  7  H.  L.  802. 
a  Phillipps  V.  Briard,  25  L.  J.  Ex.  233. 
3  Brown  v.  Byrne,  23  L.  J.  Q.  B.  313. 
*  Barnctt  v.  Brandao,  6  M.  &  G.  630. 
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In  l?rench  v.  Newgass/  Brett  L.  J.  said: — 
"There  is  a  rule  of  construction  that  unless 
words  are  of  a  technical  character  they  must  be 
construed  according  to  their  ordinary  and  gram- 
matical meaning;  and  there  is  another  rule  that 
you  cannot,  by  any  evidence,  import  into  any 
contract  anything  contradictory  or  inconsistent 
vriih  its  terms.  If  the  words  are  technical  you 
may  add  to  them  by  evidence  of  a  custom  not 
inconsistent  with  them.  But  if  there  is  no  evidence 
of  any  technical  use  or  any  custom  to  add  anything 
to  the  words  as  they  stand,  the  words  must  be 
construed  according  to  their  ordinary  grammatical 
construction." 

Thus,  oral  evidence  of  the  mercantile  meaning 
of  the  term  "  cotton  in  bales,"  was  held  to  be 
admissible.^  So  "months,"  as  meaning  calendar 
months  in  a  charter-party,'  and  whether  the  word 
"days"    meant   working  days  or  running  days.* 

Again  in  all  contracts,  as  to  the  subject-matter  of 
which  a  known  usage  prevails,  parties  are  found  to 
proceed  with  the  tacit  assumption  for  these  usages; 
they  commonly  reduce  into  writing  the  special 
particulars  of  their  agreement,  but  omit  to 
specify  these  known  usages,  which  are  included 
however,  as  of  course,  by  mutual  understanding: 
evidence,  therefore,  of  such  incidents  is  receivable, 

>  li.  E.  3  C.  p.  D.  163;  47  L.  J.  C.  P.  381. 

•  Taylor  v,  Briggs,  2  C.  &  P.  625 ;  Gorrissen  v.  Perrin,  27  L.  J.  0.  P.  29. 
»  Jolly  V,  Toang,  1  Esp.  186;  Simpson  v.  Margitfion,  11  Q.  Bt  32, 
4  Cochran  v,  Retbergi  3  Esp.  121, 

7 


50  EVIDENCE  OF  USAGE  AND  CUSTOM. 

The  contract  in  truth  is  partly  express  and 
in  writing,  partly  implied  or  understood  and 
unwritten.  But  in  these  cases  a  restriction  is 
established,  on  the  soundest  principle,  that  tlie 
evidence  received  must  not  be  of  a  particular 
which  is  repugnant  to,  or  inconsistent  with  the 
written  contract.  Merely  that  it  varies  the 
apparent  contract  is  not  enough  to  exclude  the 
evidence,  for  it  is  impossible  to  add  any  material 
incident  to  the  written  terms  of  a  contract  without 
altering  its  effect  more  or  less.^ 

In  the  case  of  Bottomley  v.  Forbes,  ^  by  a  charter- 
party  it  was  stipulated  to  pay  a  certain  sum  a  ton 
for  cotton  shipped  at  Bombay  for  London,  to  be 
calculated  at  fifty  cubic  feet  per  ton,  notliing  was 
said  as  to  the  place  where  the  measurement  was 
to  be  made : — It  was  held  that  the  defendant 
might  call  "vMtnesses  to  shew  an  usage  at  the  port 
of  Bombay,  of  packing  cotton  by  means  of  a  screw, 
so  as  to  compress  a  greater  quantity  into  a  less 
space.  Held  also,  that  it  was  competent  to  the 
plaintiff  to  produce  witnesses  in  reply,  for  the 
purpose  of  proving  such  facts  as  would  shew  the 
alleged  usage  to  be  unreasonable,  and  that  it  was 
not  acted  upon  by  the  parties;  and  that  such 
evidence  need  not  be  given  at  first  as  a  part  of  the 
plaintiff's  direct  case.  In  Buckle  v.  Knoop,^  the 
same  custom,  with  slight  variations,  was  again 

» Brown  v.  Byrne,  23  L.  J.  Q.  B.  316  j  Humf rey  v.  Dale,  26  L.J.Q.B.  137. 
•  8  L.  J»  C.  P.  86.  » L.  R.  2  Ex.  125,  333, 
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proved.  In  Nielsen  v.  Neame  ^  a  custom  as  to  the 
method  of  measuring  timber  at  a  port  of  discharge 
was  proved. 

In  the  Skandinav^  Sir  R.  Phillimore  held,  in 
accordance  with  the  opinion  of  Martin,  B.  in  Gibson 
r.  Sturge^  cited  by  Willes,  J.  in  Coulthurst  t?.  Sweet,* 
that  as  the  mode  of  measuring  the  vessel's  cargo  in 
Sweden,  where  she  was  loaded,  differed  from  the 
mode  of  measuring  in  Hull,  the  port  of  discharge, 
the  latter  measurement  must  be  adopted.  But 
when  the  case  reached  the  Court  of  Appeal  it  was 
held,  on  the  language  of  the  charter-party,  that  the 
parties  had  agreed  that  the  measurement  should 
be  made  according  to  the  Gothenburg  custom. 

In  Kirchner  v.  Venus,^  Lord  Kingsdowne  says  : — 
"when  the  evidence  of  the  usage  of  a  particular 
place  is  admitted  to  add  to  or  in  any  manner  to 
affect  the  construction  of  a  written  contract,  it  is 
admitted  only  on  the  ground  that  the  parties  who 
made  the  contract  are  both  cognizant  of  the  usage, 
and  must  be  presumed  to  have  made  their  agree- 
ment with  reference  to  it.  But  no  such  presump- 
tion can  arise  when  one  of  the  parties  is  ignorant 
of  it.'* 

In  Kell  V.  Anderson,®  evidence  was  admitted  to 
show  the  time  a  vessel  arrived  at  her  place  of 
discharge  according  to  the  usage  of  the  port  of 
London  for  such  vessels. 

In  an  action  for  demurrage  evidence  was  held 
admissible  tending  to  shew  that,  by  the  custom  of 

» 1  C.  «fe  E.  288.  «  51  L.  J.  Ad.  93.  *  24  L.  J.  Ex.  121. 

•  L.  R.  1  C.  P.  649.  ^  12  Moo.  P.  0.  399.  no  M.  &  W.  498. 
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the  port  of  arrival,  timber  ships  were  not  considered 
to  have  arrived  until  they  had  obtained  a  dis- 
charging berth  within  the  dock.^- 

And  evidence  was  admitted  to  prove  that 
Sharpness  was  within  the  port  of  Gloucester,  and 
that  by  the  custom  of  the  port  of  Gloucester  when 
ships  were  of  too  heavy  a  burthen  to  come  up  the 
canal,  they  were  lightened  at  Sharpness,  that  they  ! 
then  proceeded  to  complete  discharging  in  the 
basin  at  Gloucester,  and  that  the  time  occupied  in 
going  up  and  returning  down  the  canal  was  not 
counted.* 

Evidence  of  usage  is  admissible  to  explain  the 
term  "  loading."^ 

So  where  a  charter-party  was  made  "  on  condition 
of  the  ship's  taking  a  cargo  of  not  less  than  lOOO 
tons  of  weight  and  measurement."  Held  that  the 
proportions  of  weight  and  measurement  tonnage 
were  to  be  ascertained  by  oral  evidence  of  the 
usage  of  the  port  of  loading.** 

By  a  charter-party,  made  in  London,  the 
defendant  contracted  to  load  in  the  plaintiff's  ship 
"a  full  and  complete  cargo  of  sugar,  molasses 
and/or  other  lawful  produce."  By  the  custom  of 
Trinidad,  the  port  of  loading,  a  cargo  was  a  full 
and  complete  cargo  of  sugar  and  molasses  if  it  was 
a  full  and  complete  cargo  of  sugar  and  molasses 

»  Norden  S.  S.  Co.  v.  Derapsey,  L.  B.  1  C.  P.  D.  654;  45  L.  J.  C.  P.  764. 

•  Nielsen  v.  Wait,  L.  R.  16  Q.  B.  D.  67  j  65  L.  J.  Q.  B.  87;  The  Aliw 
Holme,  L.  R.  (1893)  P.  173. 

»  The  Skaudinav,  51  L.  J.  Ad.  93.        *  Past  v.  Dowie,  34  L.  J.  Q.  B.  127. 
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packed  in  punclieons  and  hogsheads,  though  room 
for  other  packages  was  left.  The  defendant  loaded 
as  many  puncheons  and  hogsheads  of  sugar  and 
molasses  as  the  ship  could  hold,  and  some  cocoa 
also,  but  still  there  was  room  for  other  cargo  or  for 
more  sugar  and  molasses  if  packed  in  barrels  or 
tierces,  which  are  ordinary  vessels  for  the  packing 
of  sugar  and  molasses,  but  which  do  not  bring 
them  home  in  so  good  condition  as  the  larger  casks. 
In  an  action  against  the  defendant  for  not  loading 
a  full  and  complete  cargo,  according  to  the  charter- 
party — Held,  that  the  custom  was  reasonable,  that 
the  evidence  of  it  was  relevant  and  admissible  for 
the  defendant,  as  it  did  not  vary  the  contract,  but 
only  explained  what  was  the  meaning  of  the 
expression  in  the  contract  "a  full  and  complete 
cargo  of  sugar  and  molasses."  ^ 

It  has  been  held,  that  evidence  was  admissible  to 
explain  the  meaning  of  the  expression  in  the 
charter-party,  "in  regular  turns  of  loading,"  by 
shewing  that  there  was  an  usage  of  the  port  of 
Newcastle  that  vessels  should  take  in  their  cargoes 
of  coke  in  a  certain  regular  order  or  turn,  and  that 
the  question,  whether  the  vessel  was  loaded  within 
a  reasonable  time,  ought  not  to  be  decided  without 
reference  to  such  usage,  if  proved.^ 

But  where  the  defendants  agreed  by  charter- 
party  to  load  the  plaintiff's  vessel  at  Sunderland 
with   coko    with    all    possible    despatch,   in    the 

»  Cathbert  v.  Gumming,  24  L.  J.  Er.  310. 
■  Leidemaim  r.  Schultz,  23  L.  J.  C.  P.  17. 
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customary  manner,  in  regular  turn.  In  an  action 
for  delay  in  loading  according  to  the  terms  of  the 
charter-party :  It  was  held,  that  evidence  was  not 
admissible  to  shew  that,  according  to  the  custom 
of  the  port  of  Sunderland  under  such  a  contract, 
the  shipowner  is  bound  to  wait  until  a  manufac- 
turer of  coke  not  named  in  the  contract  has  sup- 
plied all  ships,  whose  names  are  put  down  in  a  turn 
book  kept  by  the  manufacturer,  which  he  has 
previously  contracted  to  load  with  coke  in  the  port, 
provided  he  uses  reasonable  despatch  and  that  the 
manufacturer's  name  is  mentioned  at  the  time  the 
contract  is  made.^ 

A  custom  of  a  port,  that  the  charterer  is  not 
bound  to  take  delivery  of  cargo  elsewhere  than  at 
port  of  destination,  cannot  be  set  up  in  answer  to  a 
claim  by  a  shipowner  on  a  charter-party,  which 
provides  that  the  ship  shall  proceed  to  a  certain 
port,  or  so  near  thereto  as  she  can  safely  get, 
and  deliver.^ 

When  a  ship  has  been  chartered  to  be  loaded  in 
"regular  turn,"  it  is  for  the  jury,  as  between 
shipowner  and  charterer,  to  say  what  "  regular 
turn"  means,  and  it  will  not  mean  merelv  the 
usage  of  the  place  of  loading,  unless  it  is  known 
or  established.^ 

If  a  mercantile  documeat  is  insensible,  when 
read  according  to  the  ordinary  sense  of  the  words 

*  Hudson  V.  Clementson,  25  L.  J.  C.  P.  234. 
■  Hayton  v.  Irwin,  4  Asp.  M.  L.  C.  212. 
'  LawBon  v.  Barness,  2  F.  &  F.  793. 
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used  therein,  it  is  a  question  for  the  jury  whether 
the  language  thereof  has  not  aoquired  a  definite 
meaning  by  mercantile  usage.^ 

Where  a  person  contracts  in  the  body  of  a 
charter-party  and  signs  "as  agent/'  his  principal 
being  undisclosed,  evidence  is  admissible  t )  shew 
a  custom  that  he  shall  be  personally  liable  if  he 
does  not  disclose  his  principal's  name  within  a 
reasonable  time.^ 

In  the  case  of  Gibson  v.  Crick ^  it  was  held  that 
evidence  of  a  custom  as  to  payment  of  broker's 
commission  Tvhen  he  introduces  another  broker  to  a 
shipoAVTier,  who  subsequently  negotiates  wdth  one  of 
the  brokers  introduced,  was  inadmissible,  on  the 
ground  that  the  plaintiff's  services  were  too  remote* 
and  that  any  custom  which  would  entitle  them 
to  claim  commission  under  such  circumstances 
would  be  an  unreasonable  custom  and  bad. 

But  where  it  was  proposed  to  prove,  by  the 
evidence  of  shipbrokers,  a  custom  under  which  the 
"introducing  broker"  is  entitled  to  a  share  of 
commission  on  all  business  resulting  from  his 
introduction,  extending  to  all  renewals  of  charter, 
between  the  same  parties;  and  it  was  contended 
that  by  the  usage  of  brokers,  such  custom  would 
attach  to  an  agreement  which  contained  nothing 
inconsistent  with  it,  it  was  held — "  that  there  was 

»  Ashforth  V.  Bedford,  L.  R.  9  C.  P.  20;  43  L.  J.  C.  P.  57. 
*  Hntchmson   v.  Tatham,   L.  R.  8  C.  P.  482 ;  Hamfrey  v.  Dale,  26  L.  J. 
Q.  B.  137;  Fleet  v.  Murton,  L.  E.  7  Q.  B.  126  j  DeBlandes  v.  Gregory,  30  L, 
J.  Q.  B.  86. 

•31  L.  J.  Ex.  304, 
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evidence  for  the  jury  that  the  agreement  made 
respecting  the  first  ship  applied  to  the  other  also, 
and  that  the  question  whether  it  did  so  apply  ought 
to  have  been  left  to  the  jury ;  and  that  the 
evidence  as  to  the  alleged  custom  ought  not  to  have 
been  rejected.^ 

In  the  case  of  Falkner  v.  Earle*  it  was  proved 
that  there  was  a  custom  at  Liverpool  of  allowing  a 
discount  of  three  months  on  freights  payable  on 
all  bills  of  lading  from  ports  in  North  America. 
When  Texas  was  annexed  to  America,  in  1846,  the 
custom  was  in  practice  exi  ended  to  ports  in  that 
territory : — Ileld,  that  this  was  evidence  from 
which  a  jury  might  infer  that  the  custom  extended 
to  ports  in  California  after  that  country  was  also 
annexed. 

In  Pike't?.  Ongley^  the  Court  of  Appeal  held, 
that  parol  evidence  to  prove  a  custom  in  the  trade 
making  the  brokers  liable  as  well  as  the  principals, 
in  cases  where  the  names  of  their  principals  are  not 
disclosed  at  the  time  of  the  making  of  the  contract, 
was  admissible,  as  not  being  inconsistent  with,  the 
written  document. 

WhetiieruBage      The  rulc  was  thus  laid  down  by  Alderson,  B.,  in 

tnustbeknowQ  ,  •^ 

to  party  to  be  tlic  casc  of  Bayliffc  V.  Butterworth.*    "  A  person 

charged.  ,  , 

who  deals  in  a  particular  market  must  be  taken  to 
deal  according  to  the  custom  of  that  market,  and 

»  Allan  V.  Sundius,  31  L.  J.  Ex.  307. 

•  Falkner  r.  Earle,  32  L.  J.  Q.  B.  124 ;  Brown  v.  Byrne,  23  L.  J.  Q.  B.  313. 

>  L.  R.  18  Q.  B.  D.  708;  56  L.  J.  Q.  B.  373. 

*lEx.  425;  Sutton  v.  Tatham,  10  A.  &  E.  27;  Gabay  u.  Llovd, 
8  B.  &C.793;  Bartlettv.  Pentland,  10  B.  &C.  760;  Sweet(ing  %\  Fearce, 
do  L.  J.  C.  r.  109. 
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he  who  directs  another  to  make  a  contract  at  a 
particular  place  must  be  taken  as  intending  that 
the  contract  may  be  made  according  to  the  usage 
of  that  place." 

And  in  Mollett  v  Robinson,^  Lord  Chelmsford, 
L.  J.  states  the  rule  to  be  that — "If  a  person 
employs  a  broker  to  transact  for  him  upon  a  market 
with  the  usages  of  which  the  principal  is  un- 
acquainted, he  gives  authority  to  the  broker  to 
make  contracts  upon  the  footing  of  such  usages, 
provided  they  are  sucli  as  regulate  the  mode  for 
performing  the  contracts,  and  do  not  change  their 
intrinsic  character." 

Subject  to  the  above  qualification,  and  to  the 
custom  not  being  unreasonable  or  otherwise 
objectionable  in  point  of  law,  the  rule  above  cited 
and  laid  down  in  Sutton  v.  Tatham^  and  Bayliffe  v. 
Butterworth,^  has  been  constantly  adopted  and 
followed.* 

Where  a  custom  is  purely  local,  it  cannot  be 
taken  to  control  or  explain  the  words  of  a  written 
instrument,  unless  it  was  known  to  the  parties.^ 

Charter-parties  now  almost  invariably  commence  oonUMt 
thus : — 

"  It  is  this  day  mutually  agreed  between 

Owner  of  the and " 

>  L.  B.  7  H.  L.  836.  «  10  A.  &  E.  27.  »  1  Ex.  425. 

*  Stewart  v.  Abordein,  4  M.  &W.  211 ;  Taylor  v.  Stray,  26  L.J.C.P.  185; 
stray  v.  Raasell,  29  L.  J.  Q.  B.  115;  Lloyd  v.  Guiborfc,  35  L.  J.  Q.  B.  74 ; 
Grinell  v,  Bristowe,   L.  R.  4  C.  P.  36;  Dnncan  v.  Hill,  L.  B.  8  Ex.  242. 

*  Holman  v,  Femyittu  Nitrate  Co.,  6  So.  Seas.  Gas.  (4th  Ser.)  657« 
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and  is  executed  cither  by  the  parties  themselves  or 
by  some  authorised  agent  on  their  behalf,  such  as 
the  secretaries  of  companies,  the  ship's  husband, 
master  or  other  person ;  but  in  order  to  judge  who 
are  the  parties  to  the  contract  it  is  necessary  to  see 
who  are  the  persons  who  are  to  perform  the  various 
acts  under  it.^ 

Apart  from  anything  arising  out  of  their  master's 
exceptional  position,  the  rights  and  responsibilities 
of  both  shipowner  and  charterer  on  the  contracts 
of  their  respective  agents  for  the  employment  of  a 
ship,  are  governed  by  the  ordinary  law  of  principal 
and  agent. 

Agency  is  a  relation  between  two  persons  such 
that  the  act  of  the  one,  called  the  agent,  is  by  law 
imputed  as  the  act  of  the  other,  who  is  called  the 
principal.  It  is  grounded  on  the  concurrent 
intention  (actual  or  presumed)  between  the  two 
persons  that  the  one  shall  do  the  act  and  the  other 
have  the  benefit  and  be  held  responsible,  and  to 
this  intention  the  law  gives  effect.^ 

This  intention  may  be  expressed  (speaking 
generally)  in  any  way;  or  it  may  be  implied  or 
presumed  from  a  course  of  dealing  or  conduct. 

In  mercantile  agencies  there  is  an  important 
distinction  which  has  been  marked  by  the  terms 
general  agent,  and  special  agent.  These  terms 
have  been  used  with  various  shades  of  meaning, 
but  the  real  sis^nificant  distinction  is  that  noted  bv 
Lord    EUenborough    in    Whitehead    v.  Tuckett,' 

^  Deslandes  v.  Gregory,  30  L.  J.  Q.  B.  36. 
•  Campbell  on  Agency,  893.  >  15  East.  400,  408, 
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between  a  particular  and  a  general  authority, 
"the  latter  of  which,"  he  says,  "does  not  import  an 
unqualified  authority,  but  that  which  is  derived 
from  a  multitude  of  instances ;  whereas  the  former 
is  confined  to  an  individual  instance." 

From  the  point  of  view  of  the  person  w^ho  deals 
with  one  assuming  to  act  as  agent  for  a  principal, 
there  are  two  well  marked  modes  in  which  the 
authority  may  he  known.^ 

One  mode  is  to  look  at  the  proposed  dealing  in 
connection  with  other  instances,  whether  in  a  course 
of  dealing  betw^een  the  same  parties  or  in  the  usual 
course  of  dealing  by  merchants  in  the  like  circum- 
stances, and  to  infer  from  all  the  instances  the 
nature  and  extent,  or  the  scope,  of  the  authority. 

The  other  mode  is  to  inquire,  without  reference 
to  instances,  what  is  the  actual  authority  conferred.^ 

The  general  rule  is  that : — "  If  a  man  holds  out 
by  his  conduct  another  person  as  his  agent,  by 
permitting  that  person  to  act  in  that  character  in 
all  sorts  of  ways,  and  to  appear  to  the  world  as  a 
general  aijent,  he  is  to  be  taken  to  be  the  general 
agent  of  the  party  for  whom  he  acts,  and  who  is 
bound  by  that  general  agency,  though  he  may  have, 
in  the  particular  instance,  gone  beyond  his 
authoiity."^ 

A  shipbroker,  employed  by  a  shipowner,  has  no 
such  general  authority  as  will  enable  him  to  charter 
the  ship  for  a  voyage  in  a  manner  contrary  to 
instructions  expressly  given  to  him  by  the  owner, 

*  Campbell  on  Agency,  398. 

•  Sickena  v.  Irving,  29  L.  J.  0.  P.  28. 

'  Per  Pollock,  C.  B.  in  Smith  v.  MoGaire^  27  L.  J.  Sz.  469. 
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although  such  instructions  have  not  been  communi- 
cated to  the  parties  dealing  with  him.^ 

In  mercantile  transactions  tlie  well-known  and 
important  rule  is,  that  the  power  of  a  special  agent 
to  bind  his  principal  is  limited  by  the  authority- 
given  to  that  agent.  Thus  where  the  plaintiff's  ship 
was  chartered  by  the  defendants  to  proceed  to 
Mayo  (Cape  de  Verde)  and  there  load  from  charterer's 
agents,  in  regular  turn  as  customary,  a  cargo  of 
salt,  which  the  captain  was  to  deliver  at  the  port 
of  discharge  on  being  paid  freight.  On  the  arrival 
of  the  ship  at  Mayo,  there  being  several  others 
waiting  to  be  loaded,  the  charterer's  agents  to  avoid 
delay,  directed  the  captain  to  go  to  Boa  Vista, 
another  of  the  Cape  de  Verde  Islands,  100  miles 
from  Mayo,  and  get  a  cargo  of  salt  there,  which  the 
captain  accordingly  did  on  receiving  an  indemnity 
from  the  agents.  Boa  Vista  salt  being  very  inferior 
to  Mayo  salt,  the  defendants  repudiated  the 
transaction.  The  plaintiffs  having  sued  the 
defendants  for  freight  under  the  charter-party. — 
Held,  that  (whatever  might  be  the  extent  of 
authority  which  the  law  would  imply  for  the  agents 
to  deviate  from  the  charter-party  in  small  matters, 
so  long  as  the  contract  was  substantially  fulfilled,) 
there  was  no  implied  authority  for  the  agents  to 
vary  the  contract  to  the  extent  of  substituting  a 
voyage,  port  of  loading  and  cargo,  different  from 
those  stipulated  by  the  charter-party.^ 

»  Spaight  V.  Beyerlieb ;  9  L.  T.  31. 
»  Sickens  v.  Irving,  29  L.  J.  C.  P.  25. 
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It  is  now  common  for  agents  to  enter  into 
contracts  for  distant  principals  in  accordance  with 
instructions  by  telegram,  and  it  has  been  held  that 
agents  Avho  signed  a  charter-party  in  the  following 
form,  "  by  telegraphic  authority  of  S.  R. ;  S.  E.  & 
Co.,  as  agents,"  did  not  warrant  more  than  that 
they  had  a  telegram,  which,  if  correct,  gave 
authority.  S.  E.  &  Co.,  therefore,  were  held  not 
responsible  for  a  mistake  in  the  telegram  made  by 
the  officials  during  transmission.^ 

Charter-parties  are  also  frequently  signed  per  Ajrent  signing 

"  Per  pro." 

procuration,  and  when  this  is  the  case,  parties 
taking  the  document  do  so  with  special  notice,  that 
the  person  so  signing  acts  under  a  special  authority, 
and  such  parties  take  the  document  on  the  faith 
of  that  representation. 

Thus  where  a  charter-party,  on  its  face,  purport- 
ed to  he  accepted  by  M.  G.  by  procuration  of  T.  G. 
the  defendant.  To  shew  tlie  authority  of  M.  G. 
evidence  was  adduced  that  the  defendant,  although 
resident  in  London,  carried  on  the  business  of  a 
comfactor  at  Limerick,  where  the  charter-party 
Tvas  executed,  and  that  M.  G.  was  his  brother,  and 
had  the  general  management  of  the  defendant's 
business  and  warehou^se  there,  and  was  in  the  habit 
of  sending  great  quantities  of  corn  to  London,  by 
vessels  hired,  and  the  charter-parties  signed,  by 
him,  by  procuration  of  the  defendant : — Held,  that 
the  jury  were  at  liberty  to  find  that  M.  G.  had  a 

»  Lilly  r.  Smales,  L.  E.  (1892,)  1  Q.  B.  456. 
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general  authority  so  as  to  bind  the    defendant, 
'    altliough  in  fact  no  authority  had  been  given  by 
him  to  execute  this  charter-party,  and  it  was  one 
in  which  he  had  no  interest. 

Pollock,  J.  observed, — "  Has  the  person  who  is 
to  be  charged  with  liability  under  this  commercial 
instrument  or  with  the  contract,  whatever  it  may 
be,  authorized  and  permitted  the  person  who  has 
professed  to  act  as  his  agent,  so  as  to  act  in  such 
a  manner  and  to  such  an  extent  as  that  from  what 
has  occurred  publicly,  persons  dealing  with  him 
have  a  reasonable  right  to  conclude  and  to  draw 
the  inference  that  the  person  so  acting  is  a  general 
agent  ?  If  that  question  is  answered  in  the 
affirmative,  in  my  judgment  the  party  is  bound ; 
although,  as  between  him  and  the  agent,  he  takes 
care  to  give  on  every  occasion  special  instructions ; 
and  I  tliink  it  makes  no  difference  whatever 
whether  the  agent  professes  to  act  in  the  name  of 
his  principal,  as  if  he  were  the  principal,  or  whether 
he  professes  to  act  as  the  agent,  signing  as  A.  B., 
agent  for  C.  D.,  or  whether  he  professes  to  act 
under  a  power  of  attorney. 

"  The  term  *  procuration'  does  not  appear  to  me 
altogether  necessary  to  imply  that  it  is  under 
procuration.  I  believe  that  expression  is  frequently 
used  by  persons  who  are  in  employment,  and  who 
have  no  power  of  doing  it  at  all.  All  that  the 
expression  '  Per  procuration'  means  is  this,  "  I  am 
an  agent,  not  acting  on  any  authority  of  my  own 
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in  the  case,  but  authorized  hy  my  principal  to 
enter  into  this  contract."^  Lord  EUenborough  in 
Leadbitter  v.  Parrow^  said,  that  to  sign  "for" 
another,  or  "by  procuration  of  "  another,  was  to 
use  words  of  exclusion. 

In  the  case  of  De  Bussche  v.  Alt,^  Thesiger,  L.  J.  Delegation  of 
in  delivering  the  judgment  of  the  Court  of  Appeal  ^^  °"^" 
said : — "  As  a  general  rule,  no  doubt,  the  maxim 
"delegatus  non  potest  delegare^^  applies  so  as  to 
prevent  an  agent  from  establishing  the  relationship 
of  principal  and  agent  between  his  own  principal 
and  a  third  person ;  but  this  maxim  when  analyzed 
merely  imports  that  an  agent  cannot,  without 
authority  from  his  principal,  devolve  upon  another 
obligations  to  the  principal  which  he  has  himself 
undertaken  to  personally  fulfil ;  and  that,  inasmuch 
as  confidence  in  the  particular  person  employed  is 
at  the  root  of  the  contract  of  agency,  such  authority 
cannot  be  implied  as  an  ordinary  incident  in  the 
contract.  But  the  exigencies  of  business  do  from 
time  to  time  render  necessary  the  carrying  out  of 
the  instructions  of  a  principal  by  a  person  other 
than  the  agent  originally  instructed  for  the  purpose, 
and  where  that  is  the  case,  the  reason  of  the  thing 
requires  that  the  rule  should  be  relaxed,  so  as,  on 
the  one  hand,  to  enable  the  agent  to  appoint  what 
has  been  termed  "  a  sub-agent "  or  "  substitute  " 
(the  latter  of  which  designations,  although  it  does 

'  Smith   r.  McGairei  27  L.  J.  Ex.  465,  468.    See  also  Cooke  r.  Wilfioa 
1  C.  B.  (N.  8.)  153,  162. 

>  29  L.  J,  Q.  B.  95  n.  i  5  M.  &  S.  345,  >  L.  B.  8  Cb.  D.  286. 
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not  exactly  denote  the  legal  relationship  of  the 
parties,  we  adopt  for  want  of  a  better,  and  for  the 
sake  of  brevity) ;  and,  on  the  other  hand,  to  con- 
stitute, in  the  interests  and  for  the  protection  of 
the  principal,  a  direct  privity  of  contract  between 
him  and  such  substitute.  And  we  are  of  opinion 
that  an  authority  to  the  effect  referred  to  may  and 
should  be  implied  where,  from  the  conduct  of  the 
parties  to  the  original  contract  of  agency,  the  usage 
of  trade,  or  the  nature  of  the  particular  business 
which  is  the  subject  of  tlie  agency,  it  may  reason- 
ably  be  presumed  that  the  parties  to  the  contract 
of  agency  originally  intended  that  such  authority 
should  exist ;  or  where,  in  the  course  of  the  employ- 
ment, unforeseen  emergencies  arise  which  impose 
upon  the  agent  tlie  necessity  of  employing  a  sub- 
stitute ;  and  that  when  such  authority  exists,  and 
is  duly  exercised,  privity  of  contract  arises  between 
the  principal  and  the  substitute,  and  the  latter 
becomes  as  responsible  to  the  former  for  the  due 
discharge  of  the  duties  which  his  employment  casts 
upon  him,  as  if  he  had  been  appointed  agent  by  the 
principal  himself.  The  law  upon  this  point  is 
accurately  stated  in  Story  on  Agency.^  A  case 
like  the  present,  where  a  shipowner  employs  an 
agent  for  the  purpose  of  effectuating  a  sale  of  a 
ship  at  any  port  where  the  ship  may  from  time  to 
time  in  the  course  of  its  employment  under  charter 
happen  to  be,  is  pre-eminently  one  in  which  the 
appointment   of   substitutes  at  ports  other  tlian 

» S.  201, 
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those  where  the  agent  himself  carries  on  business 
is  a  necessity,  and  must  reasonably  be  presumed 
to  be  in  the  contemplation  of  the  parties. 

The  facts  of  the  above  case  were  as  follows : — 
The  plaintiff  sent  a  steamer  to  G.  in  China  for 
sale  on  commission.  The  terms  were  cash  pay- 
ment, and  not  less  than  $90,000.  G.  employed  the 
defendant  as  a  sub-agent,  informing  liim  of  the 
terms.  The  defendant  having  accepted  the  agency, 
informed  G.  that  he  could  not  sell  for  cash,  and 
offered  to  take  the  vessel  over  himself  upon  the 
terms  named.  The  defendant  had  in  the  meantime 
arranged  with  a  Japanese  prince  for  the  sale  to 
him  of  the  steamer  for  $100,000,  of  Avhicli  about 
$75,000  were  to  be  paid  in  cash,  and  the  rest 
durin<;  the  course  of  the  year.  The  steamer  was 
assigned  to  defendant  upon  these  terms,  and  the 
defendant  earned  out  his  sale  to  the  prince.  The 
plaintiff  instituted  a  suit  for  an  account  and 
payment  of  the  profits  made  by  the  defendant  as 
his  agent  for  sale  of  the  vessel. — Held,  that 
G.  had  both  express  and  implied  r.uthority  to 
appoint  a  sub-agent,  or  substitute,  for  sale  of 
the  vessel;  that  having  exercised  that  authority 
the  relationship  of  principal  and  agent  arose 
between  the  plaintiff  and  the  defendant,  and  the 
defendant  could  not  change  his  po.^ition  of  agent 
for  that  of  purchaser  without  the  conseiit  of  the 
plaintiff;  that  in  this  case  G.  had  not  coiiscuited  to 
the    termination    of    the    agency    till    after    the 
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defendant  had  agreed  to  sell  the  steamer  to  the 
prince;  that,  therefore,  when  that  sale  was  made 
defendant  was  hoth  in  law  and  in  fact  the  agent  of 
the  plaintiff;  and  that  on  all  these  grounds  the 
plaintiff  was  entitled  to  the  account  claimed. 

So  where  hy  the  custom  of  trade,  a  ship-broker, 
or  other  agent,  is  usually  employed  to  procure  a 
freight  or  charier-party  for  ships,  seeking  a  freight, 
the  master  of  such  a  ship,  who  is  authorized  to  let 
the  ship  on  freight,  will  incidently  have  the 
authority  to  employ  a  broker,  or  agent  for  the 
owner  for  this  purpose.  ^ 

A  broker,  being  personally  confided  in,  cannot 
ordinarily  delegate  his  authority  to  a  sub-agent,  or 
clerk  under  him,  or  to  any  other  person.  His 
authority,  therefore,  to  delegate  it,  if  it  exists  at 
all,  must  arise  from  an  express  or  a,n  implied 
assent  of  the  principal  thereto.  ^ 

swp'i  The  ship's  husband  is  the  agent  or  commissioner 

"  for  the  owners.     He  may  be  a  part-owner  or  a 

stranger.  His  powers  are  by  mandate  or  written 
commission  by  the  owners,  or  by  verbal  appoint- 
ment; the  latter  chiefly  where  he  is  also  part 
owner.  His  duties  are  to  arrange  everything  for 
the  outfit  and  repair  of  the  ship,  stores,  furnish- 
ings ;  to  enter  into  contracts  of  affreightment  and 
charter-parties.^     And  it  has  been  held  that  this  is 

'  Story  on  Agency,  8. 14. 

*  Henderson  v.  Barnwall,  1  Y.  &  J.  887 ;  Cochran  v.  Irlam,  2  M.  &  S.  901. 

»  Darby  v.  Baines,  21  L.  J.  Ch.  801. 
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such  a  duty  as  comes  within  the  terms  of  his 
employment  as  managing  owner,  in  respect  of 
which  he  is  not  entitled  to  debit  the  ship  with  a 
commission.^  He  is  an  agent  appointed  by  the 
other  owners  to  do  what  is  necessary  to  enable  the 
ship  to  prosecute  her  voyage  and  earn  freight ;  thus 
he  has  power  to  bind  his  co-owner,  as  his  agent,  to 
release  the  vessel  from  an  arrest  in  the  Admiralty 
Court  in  a  suit  for  collision,  by  procuriDg  bail  for 
damages  and  costs  in  such  suit;  he  has  also  to 
superintend  the  papers  of  the  ship.*  "  As  managing 
owner  he  would,  as  between  himself  and  the  lender, 
have  a  right  to  borrow  money,  if  it  was  borrowed 
for  the  necessary  purposes  of  the  ship."  *  He  may 
also  grant  bills  for  furnishings,  stores,  repairs,  and 
the  necessary  engagements,  which  will  bind  the 
owners,  although  he  may  have  received  money 
wherewith  to  pay  them.*  He  may  receive  the 
freight,  but  is  not  entitled  to  take  bills  instead  of 
it,  giving  up  the  lien  by  which  it  is  secured.  As 
the  expenses  of  the  voyage  have  usually  been 
incurred  by  the  managing  owner  or  ship's  husband, 
it  may  generally  be  said  that  he  is  the  person  to 
whom  the  freight  ought  to  be  paid.  He  has  not, 
however,  any  charge  upon  it ;  but  only  a  right  to 
retain  his  advances  on  the  ship's  account  out  of  it, 
when  it  comes  to  his  hands.    So  that  he  cannot 

'  Wflliamaon  v.  Hine,  L.  B.  (1891)  1  Ch.  890;  6  Aap.  M.  L.  C.  569. 
"  Barker  v.  Highley,  32  L.  J.  C.  P.  270. 

*  Tht  Faust,  6  Aap.  Mar.  L.  C.  126. 

*  Bich  V.  Coe,  Cowp.  689 ;  Whifcwell  v.  Ferrin,  4  C.  B.  N.  S.  412. 
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make  a  valid  assignment  of  the  freight,  although 
the  ship  be  indebted  to  him  at  the  time.^  He  has 
no  power  to  insure  without  the  owner's  special 
authority.^ 

Circumstances  may  arise  under  which  in  the 
interests  of  the  owners,  and  the  ordinary  and  proper 
course  of  business,  he  may  borrow  money,  and 
delegate  his  authority  to  another ;  if  so  his  co-owners 
will  be  bound  by  his  acts.^ 

A  ship's  husband,  as  such,  has  no  authority  to 
bind  the  ship-owner  to  pay  money  to  the  charterer 
in  consideration  of  the  cancellation  of  the  chartCT- 
party.* 

Owing  to  the  changes  which  have  of  recent  years 
taken  place,  it  is  not  unusual  to  find  many  vessels 
owned  by  limited  companies,  and  in  such  cases  the 
articles  of  association  generally  contain  suitable 
provisions  regulating  the  appointment  and  duties 
of  the  managing  owner. 

In  accordance  with  the  provisions  of  39  &  40 
Vict.  c.  80  s.  3G,  W.  in  1877,  being  the  registered 
owner  of  certain  shares  in  a  shij},  caused  himself 
to  be  entered  as  managing  owner.  Subsequently, 
in  1879,  the  defendant  became  registered  owner  of 
certain  other  shares  in  the  same  ship,  and  agreed 
to  sell  them  to  W.  for  cash,  informing  W.  that  he 

»  Beynon  V.  Codden,  L.  R.  3  Ex.  D.2G3;  Guionv.Trask,  29L.J.  Ch.  387. 

*  Abbott  on  Sh.  100;  Story  on  Agency,  b.  35. 

*  story  on  Agency,  ss.  104, 105. 

*  Thomas  v,  Lewis,  L.  R.  4  Ex.  D.  18j  48  L.  J.  Ex.  7. 
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had  no  intention  of  navigating  the  ship,  and  would 
not  take  any  part  in  her  management.  W.  there- 
upon agreed  that  the  vessel  should  not  leave  port 
till  the  cash  was  paid.  Shortly  after,  "W.,  without 
the  defendant's  knowledge,  ordered  necessaries  for 
the  ship  from  the  plaintiffs,  and  sent  the  ship  to 
sea.  The  defendant  had  no  interest  in  the  adventure, 
of  which  he  knew  nothing,  nor  was  he  aware  of  the 
entry  in  the  register  of  W.  as  managing  owner, 
which  still  remained  uncancelled.  The  plaintiffs 
had  inspected  the  register  before  supplying  the 
necessaries,  and  found  the  defendant's  name  as  part- 
owner.  W.  shortly  after  went  into  liquidation.  In 
an  action  brought  to  recover  the  price  of  necessaries 
from  the  defendant, — It  was  held,  that  W.  had  not 
in  fact  authority  to  bind  the  defendant,  and  the 
fact  of  the  entry  on  the  register  of  W.  as  managing 
owner  remaining  uncancelled,  was  not  a  holding 
out  by  the  defendant  of  W.  as  his  managing  owner, 
or  as  clothed  with  authority  to  bind  any  other 
owners  than  those  who  had  in  fact  entrusted  to  him 
the  management  of  the  ship.^ 

The  name  and  address  of  the  managing  owner 
for  the  time  being,  of  every  British  ship  registered 
at  any  port  or  place  in  the  United  Kingdom,  shall 
be  registered  at  the  custom-house  of  the  ship's  port 
of  registry. 

»  Frazer  r.  Cuthbertson,  L.  R.  6  Q.  B.  D.  93 ;  50  L.  J.  Q.  B.  277. 
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TThere  there  is  not  a  managing  owner,  there  shall 
be  so  registered  the  name  of  the  ship's  husband, 
or  other  person  to  whom  the  management  of  the 
ship  is  entrusted  by  or  on  behalf  of  the  owner ;  and 
any  person  whose  name  is  so  registered  shall,  for 
the  purposes  of  the  Merchant  Shipping  Acts,  1854 
to  1876,  be  under  the  same  obligations,  and  subject 
to  the  same  liabilities,  as  if  he  were  the  managing 
owner.^ 

A  ship's  husband  being  the  servant  of  the  ship- 
owners, holding  an  important  office,  and  open  to  the 
vigilant  superintendence  of  his  employers,  it  is 
primd  facie  a  breach  of  trust  in  any  director  of  a 
company  established  for  the  purpose  of  acquiring 
and  working  of  vessels,  especially  where  the  directors 
have  the  exclusive  management  of  the  concern,  to 
take  upon  himself  the  duties  of  ship's  husband. 

Where,  therefore,  in  a  company  so  constituted, 
one  of  the  directors  with  the  consent  of  others 
forming  with  himself  a  board  of  directors,  undertook 
the  office  of  ship's  husband,  and  in  that  character 
received  out  of  the  funds  of  the  company  such 
sums  for  commision  and  brokerage  as  are  usually 
allowed  to  the  ship's  husband : — Held,  that  he  must 
refund  those  monies;  and,  semhle^  that  the  other 
members  of  the  board  of  directors  were  similarly 
responsible  in  the  event  of  any  inability  in  the 
principal  party  to  refund.^ 

>  39  &  40  Vict.  c.  80.  b.  36. 

s  Benson  v.  Heathorn,  1  Y.  &  C.  Ch.  Gas.  326. 
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A  ship  broker,  who  is  also  managing  owner  of  a 
ship  and  receiving  a  fixed  sum  as  remuneration  for 
his  services  as  such,  is  not  entitled  to  make  an 
extra  profit  for  himself  by  commission  or  brokerage 
for  procuring  charters  and  freights,  it  being  one  of 
the  duties  of  a  ** managing  owner"  to  procure 
charters  and  freights.^ 

Where  a  ship  is  away  from  her  home  port,  where  Master, 

pOWOIo  OX* 

her  business  is  managed,  the  master  generally 
carries  the  owner's  authority,  and  ordinarily  he  has 
power  to  enter  into  engagements,  on  their  behalf, 
for  carrying  goods  in  the  ship,  or  for  letting  her 
serrices;  provided  those  engagements  are  consistent 
with  the  usual  manner  of  employing  her  adopted 
by  the  owners.^ 

When  the  ship  has  been  chartered  by  the  owners, 
the  master  has  not  authority  to  cancel  the 
charter-party,  or  to  alter  its  terms.  He  is  the 
owner's  agent  for  the  voyage  defined  by  the 
charter-party,  and  has  not  authority  unless  expressly 
granted  to  change  it  for  another.  Thus,  he 
cannot  validly  agree  to  change  her  destination,'  nor 
can  he  alter  the  amount  of  freight  to  be  paid,  or 
the  manner  of  paying  it.* 

But  the  stipulations  in  a  charter-party  may  be 
varied  by  subsequent  instructions,  which  may 
amount    to    a    new    contract  pro    tanto  and  an 

»  WiUiamBon  v.  Hine,  L.  R.  (1891)  1  Ch.  390 ;  GAsp.  Mar.  L.  0.  N.  S.  559. 

*  Horsley  v.  Ruah,  7  T.  R.  209. 

*  Biipgon  V.  Sharpe,  2  Camp.  529 ;  Capper  v.  Wallace,  L.  R.  5  Q.B.;D.  166. 

*  Pemm  v.  Goschen,  33  L.J.C.P.  265 ;  Reynolds  v.  Jex,  34  LJ.Q.B.  261. 
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insurance  of  freight  upon  a  new  voyage,  thougli 
different  from  that  described  in  the  charter-party 
may  be  good.^ 

A  master  has  no  authority  to  bind  his  owners  by 
writing  forward  to  a  broker  in  a  foreign  port,  prior 
to  the  ship's  arrival  therein,  authorising  the  broker 
to  charter  his  ship. 

The  authority  of  the  master  to  bind  his  owners 
by  charter-party  arises  when  he  is  in  a  foreign  port, 
and  his  owners  are  not  there,  and  there  is  difficulty 
in  communicating  with  them. 

The  master  is  not  the  agent  for  his  owners  to 
hold  out  a  person  as  authorised  to  charter  his  ship, 
so  as  to  bind  the  owners. 

Thus  where  G.,  a  ship  broker  at  G.  G.,  chartered 
the  vessels  P.  and  M.  prior  to  their  arrival  at  G.  G., 
and  without  communication  Avith  the  owners.  G. 
had  on  several  previous  occasions  chartered  the  F. 
and  M.  under  similar  circumstances,  and  all  of 
these  charter-parties  had  been  carried  into  effect. 
After  the  arrival  of  the  F.  and  M.  at  G.  G.,  their 
masters  were  on  several  occasions  at  G's.  office, 
and  were  shewn  their  charter-parties.  A  fortnight 
after  the  vessel's  arrival  at  G.  G.,  during  Avhich  time 
freights  had  risen,  the  masters  refused  to  take  up 
the  charter-parties. 

It  was  held,  that  the  masters  by  their  conduct 
had  not  ratified  the  charter-parties  in  such  a  way 
as  to  make  them  binding.^ 

»  Hall  V.  Brown,  2  Dow.  ?.67,  375  ;  Wiggins  v.  Johnston,  14  M.  &  W.  609. 
•  Tho  Fanny ;  The  Mathilda,  5  Asp.  M.  L.  C.  76. 
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The  master  of  a  chartered  vessel  has  a  right  to 
settle  a  claim,  arising  at  a  foreiga  port,  for 
demurrage  by  detention  beyond  the  period  for 
which  the  rate  of  demurrage  is  stipulated,  such  a 
claim  being  in  the  nature  of  an  unliquidated 
demand,  which  it  is  for  the  owner's  benefit  to  have 
promptly  settled  abroad,  without  leaving  it  for 
dispute  or  litigation  at  home. 

But  if  the  master  become  part  owner  of  the  ship 
after  the  charter  and  during  the  voyage,  that  will 
raise  a  presumption  of  law  that  he  was  interested 
in  the  charter,  and  would  confer  an  authority  prima 
facie  to  make  a  settlement  of  such  a  claim.  And 
as  tlie  presumption  of  law  is,  that  where  parties  are 
partners  they  are  partners  in  equal  moieties,  and 
that  where  they  are  part  owners  they  are  owners 
with  equal  rights,  the  presumption  where  they  are 
part  owners  of  a  ship  is,  that  they  are  both 
interested  in  any  charter  upon  it  made  before  they 
became  such  owners  of  it.  Therefore,  where  it 
appeared  that  one  A.  B.  had  purchased  the  ship 
during  the  voyage,  and  that  the  master  had  also 
become  a  part  owner,  although  there  was  no 
evidence  that  either  of  them  had  purchased  directly 
from  the  former  owner  with  whom  the  charter  was 
entered  into,  and  who  was  the  nominal  plaintifE :— • 
It  was  held  to  be  evidence  of  an  authority  in  the 
master  to  settle  for  the  demurrage  claimed,^ 

^  Alexander  v.  Dowie,  26  L.  J.  Ex.  281. 
10 
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Freight  to  be  earned  by  a  ship  on  a  homeward 
voyage  belongs  to  the  shipowner,  so  that  a  master 
employed  by  the  ship's  husband  to  obtain  a  charter- 
party  has  no  authority  to  cause  it  to  be  paid  to 
himself,  for  the  purpose  of  setting  it  off  against 
a  debt  due  to  him  from  the  ship's  husband.^ 

The  liability  of  the  owner  of  a  vessel  to  pay  for 
repairs  and  equipments  ordered  by  the  master 
depends,  not  upon  the  ground  of  ownership  of  the 
vessel,  but  upon  the  ground  of  a  contract  made 
with  the  vendor  by  a  person  who  was  the  owner's 
agent  for  the  purpose  of  ordering  such  necessaries. 

The  master's  contracts  cannot  bind  the  owner, 
unless  authority  to  bind  the  owner  has  been 
actually  given  to  him ;  or  unless  the  owner  has,  by 
word  or  deed,  held  out  the  master  as  his  master, 
and  thereby  induced  the  vendor  to  supply  the 
necessaries  upon  the  credit  of  the  owner. 

Thus,  where  the  owner  of  a  vessel  entered  into  an 
agreement  and  charter-party,  by  which  it  was 
provided  (inter  alia)  that  the  master,  oflQ-cers  and 
crew,  should  be  appointed  by  the  owners,  be  under 
their  control,  and  be  dismissed  by  them,  but  that 
their  wages  should  be  paid  by  the  charterer ;  it 
was  also  provided  that  the  master  should  act  as 
supervisor  of  the  repairs  and  fittings  of  the  sliipj 
An  action  having  been  brought  for  necessaries 
supplied  to  the  ship  while  under  this  charter,  by 

^  Walshe  v,  Frovan,  22  L.  J.  Ex.  855. 
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the  master's  order,  T^ho  stated  in  his  evidence  that 
he  considered  himself  as  acting  for  and  as  the 
servant  of  both  owners  and  charterer : — 

It  was  held  that  the  owners  had  held  out  the 
master  as  their  master,  and  that  they  were 
therefore  liable  for  the  debt.^ 

When    the    Secretary    to    Government    is    not  Agents  of 

,  T  1  •  Crown  not 

charged  in  respect  of  any  express  undertaking  or  UaWe. 
agreement  between  himself  and  the  plaintiff,  or  in 
respect  of  any  character  other  than  his  public  and 
official  character  of  Secretary  to  Government,  and 
it  is  only  in  that  character,  and  in  that  only,  that 
his  duty  is  alleged  to  arise;  being,  therefore,  a 
duty  as  between  him  and  the  Crown  only,  and  not 
resulting  from  any  relation  to  or  employment  by 
the  plaintiff,  or  under  any  undertaking  in  any  way 
to  he  personally  responsible  to  him,  there  will  be 
no  duty  from  which  the  law  will  imply  any 
promise  or  agreement  on  his  part  to  be  personally 
liable.  And  it  has  been  established  by  a  class  of 
cases*  that  an  action  will  not  lie  against  a  public 
agent  for  anything  done  by  him  in  his  public 
character  or  employment ;  though  alleged  to  be,  in 
the  particular  instance,  a  breach  of  such  employ- 
tnent,  and  constituting  a  particular  and  personal 
liability;  such  persons.  Lord  Mansfield  stated  in 
Macbeath    v.    Ilaldimand,^    are    not    understood 

*  The  Great  Eaatern,  L.  R.  2  A.  &  E.  88. 

*  Unnin  v.  WoUely,  1  T.  R.  674;  Macbeath  v.  Haldimand,  1  T.  R.  172; 
Gidley  t.  Lord  Palmerston,  3  B.  &  B.  275. 

9  1  T.  R.  172. 
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personally  to  contract ;  and  in  the  same  case  it  was 
observed  by  Aslmrst,  J., — "  In  great  questions  of 
policy  M^e  cannot  argue  from  the  nature  of  private 
agreements." 

Thus,  the  commander  of  a  naval  vessel  was  held 
not  to  be  responsible  for  contracts  entered  into  by 
him  on  behalf  of  Government.^  So  wherein  an 
action  on  a  charter-party  by  which  it  was  agreed  to 
employ  a  ship  of  whicK  the  plaintiff  was  the  captor, 
as  soon  as  sentence  of  condemnation  should  have 
passed,  it  was  held  that  a  servant  of  the  Crown 
contracting  on  account  of  Government  was  not 
personally  answerable.^ 

LiabUity  of  Whcrevcr  a  party  undertakes  to  do  any  act,  as 

thfrd  parties,    the  agcut  of  another,  if  he  does  not  possess  any 

authority  from  the  principal  therefor,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be 
personally  responsible  therefor  to  the  person  Avith 
w^hom  he  is  dealing  for  or  on  account  of  his 
principaP  (both  for  the  amount  of  the  contract,  and 
for  the  costs  incurred,  if  any,  by  the  other  party  in 
a  fruitless  suit  against  the  supposed  principal.*) 

The  same  rule  applies,  where  the  agent,  has  no 
such  authority,  and  he  knows  it,  and  he  nevertheless 
undertakes  to  act  for  the  principal,  although  he 

»  Macbeath  v.  Haldimand,  1  T.  R.  172. 

»  Unwin  v.  Wolsely,  1  T.  R.  674. 

»  Polhill  V.  Walter,  3  B.  &  Ad.  114;  Bowen  v.  Morris,  2  Taunt.  385; 
Jones  r.  Downman,  4  Q.  B.  237n;  2  Kent's  Com.  629. 

♦  Collen  t'.  Wright,  8  E.  A  B.  648 ;  Spedding  v.  Novell,  L.  R.  4  C.  P.  212; 
Godwin  v.  Francis,  L,  R.  5  C.  P.  295. 
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intends  no  fraud. ^  But  where  the  party  undertakes 
to  act,  as  an  agent,  for  the  principal,  bond  fide 
believing  that  he  has  due  authority ;  but,  in  point 
of  fact,  he  has  no  authority,  and  therefore  acts 
under  an  innocent  mistake.  In  this  case,  however, 
the  agent  is  held  by  law  to  be  equally  as  responsible 
as  he  is  in  the  two  former  cases,  although  he  is 
guilty  of  no  intentional  fraud  or  moral  turpitude.^ 
This  whole  doctrine  proceeds  upon  a  plain  principle 
of  justice ;  for  every  person,  so  acting  for  another, 
by  a  natural,  if  not  by  a  necessary  implication, 
holds  himself  out  as  having  competent  authority 
to  do  the  act,  and  he  thereby  draws  the  other  party 
into  a  reciprocal  engagement.  In  short,  the  signature 
of  the  agent  amounts  to  an  affirmation,  that  he  has 
authority  to  do  the  particular  act :  or,  at  all  events, 
that  he  bond  fide  believes  himself  to  have  that 
authority.^  If  he  has  no  such  authority,  and  acts 
bondfide^  still  he  docs  a  wrong  to  the  other  party ; 
and  if  that  wrong  produces  an  injury  to  the  latter, 
owing  to  his  confidence  in  the  truth  of  an  express 
or  implied  assertion  of  authority  by  the  agent,  it  is 
perfectly  just,  that  he  who  makes  such  an  assertion, 
should  be  personally  responsible  for  the  consequences, 
rather  than  that  the  injury  should  be  borne  by  the 
other  party,  who  has  been  misled  by  it.^    It  is  a 

•  DowTunan  v,  Jones,  7  Q.  B.  103. 

•  Randell  r.  Trimon,  ISCom.  B.  780;  Smout  r.  Hbery,  10  M.   &  W.  1 
Kelner  v.  Baxter,  L.  B.  2  C.  P.  174. 

'  Polhill  r.  Walter,  3  B.  &  Ad.  114. 

•  Smout  r.  nbery,  10  M.  &  W.  1. 
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plain  principle  of  equity,  as  well  as  of  law,  that 
where  one  of  two  innocent  persons  must  suffer  a 
loss,  he  ouijlit  to  bear  it,  who  has  been  the  sole 
means  of  producing  it,  by  inducing  the  other  to 
place  a  false  confidence  in  his  acts,  and  to  repose 
upon  the  truth  of  his  statements.  ^ 

By  a  charter-party,  dated  20th  September,  1880, 
P.  M.  &  Co.,  as  agents  for  master  and  owner,  let 
the  Steam-ship  "  Hutton"  to  E.  for  a  term  of  not 
less  than  three  and  not  more  than  four  months,  for 
the  sum  of  lis.  15,000  per  month  payable  in 
advance.  By  a  subsequent  agreement  the  term 
was  extended  to  30th  March  1881,  and  the 
charterer  was  to  pay  at  the  rate  of  Rs.  18,000  a 
month  for  the  extended  time.  On  27th  February 
1881,  the  ship  being  about  to  proceed  on  her  last 
voyage  to  Calcutta  and  thence  to  Bombay,  E., 
finding  himself  unable  to  pay  more  than  Rs.  6,000 
out  of  the  sum  of  Rs.  18,000,  which  was  then  due 
as  hire  for  the  month  ending  9th  March  1881, 
requested  the  plaintiff  to  pay  F.  M.  &  Co.,  on  bis 
behalf  the  remaining  Rs.  12,000.  The  plaintiffs 
did  so  in  consideration  of  an  agreement,  whereby 
E.  assigned  to  them  all  the  freight  payable  to  E. 
and  all  benefits  under  the  said  charter-party  in 
respect  of  the  then  intended  voyage  of  the 
"Hutton."  It  was  also  agreed  between  the 
plaintiffs  and  E.  tliat  the  said  ship  should  be 
consigned  to  tlie  plaintiffs  at  Calcutta  and  also  to 

*  story  on  Agency,  s.  264. 
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them  at  Bombay ;  and  that  the  plaintifCs  sliould 
receive  all  the  freight,  passage  money,  &c.,  to  he 
recovered  for  the  said  voyage ;  the  plaintiffs 
charging  two  per  cent,  commission  on  the  gross 
value  of  the  freight  shippad  in  Calcutta,  and  two 
per  cent,  on  the  amount  of  freight  collected  by 
them  in  Bombay,  and  interest  on  the  said  sum  of 
Es.  12,000  at  the  rate  of  nine  per  cent,  per  annum^ 
Due  notice  of  this  agreement  was  given  to 
F.  M.  &  Co,,  on  11th  ]\Iarch.  E.,  being  unable  to 
pay  the  Ks.  6,000,  requested  the  plaintiffs  to  pay 
that  sum  to  P.  M.  &  Co.,  on  his  behalf,  which  the 
plaintiffs  did,  E.  agreeing  that  the  said  payment 
should  be  on  the  same  terms  as  those  on  which  the 
Bs.  12,000  had  been  paid.  The  ship,  having 
proceeded  to  Calcutta,  returned  with  cargo  to 
Bombay,  where  she  arrived  on  2nd  April  1881. 
E.  M.  &  Co.,  as  agents  for  master  and  owner, 
refused  to  allow  the  plaintiffs  to  collect  the  freight 
payable  in  Bombay,  and  collected  it  themselves. 

The  plaintiffs  brought  this  suit,  in  the  first 
instance,  against  the  owner  and  the  master  of  the 
"  Hutton"  (first  and  second  defendants),  praying 
for  an  account  of  the  monies  received  by  the 
defendants  or  their  agents  in  respect  of  the  freight, 
and  for  payment  of  the  balance  found  due  after 
deducting  the  sums  properly  payable  to  the 
defendants  for  hire  of  the  ship,  and  for  Bs.  400 
damages  sustained  by  the  plaintiffs  by  reason  of 
the  wrongful  acts  of  the  defendants,  whereby  the 
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plaintiffs  had  been  deprived  of  the  two  per  cent, 
commission.     The  plaintiffs  alleged  that  the  balance 
due  to  them  would  be  about  Rs.  9,500.     The  first 
defendant  did  not  appear.     The  second  defendant 
(the  master)  contended  that  he  was  not  liable ;  that 
E.    M.  &    Co.,  had  been  specially  appointed     as 
agents  of  the  owner ;   that  they  were  not  his  (the 
master's)  agents,  and  that  they  had  no  authority  to 
sign  the  charter-party  for  him.     He  admitted  that 
the    sum  of  lis.  12,000  had  been  paid  to  F.    M. 
&  Co.  by  the  plaintiff's  as  agents  for  the   owner ; 
but  as  to  the  lis.  G,000  ho  denied  that  it  had  been 
paid  to  F.  M.  &  Co.  on  his  account  or  on  account  of 
the  owner.     He  further  allcG^ed  that  there  was    a 
large  sum  due  by  E.  in  respect  of  hire  of  the  ship  and 
other  proper  claims  against  him  under  the  charter- 
party,  and   that  the   defendants   were,   therefore, 
justified  in  refusing  the  demands  of  the  plaintiffs 
as  assignees  of  E.  until  the  whole  of  their  claims 
against    E.    were    liquidated.      He    alleged    that 

E.  M.  &  Co.  had  received  the  freight  of  the  ship, 
amounting  to  Es.  20,120,  and  he  claimed  a  lien  on 
this  sum  in  respect  of  the  sum  of  Rs.  19,282  due 
for  hire  and  other  charges  on  the  said  ship,  and 
Rs.  605  for  money  paid  for  short  delivery  of  goods. 
The  plaintiff's  subsequently  made  F.  M.  &  Co. 
defendants  to  the  suit.     In  their  written  statement, 

F.  M.  &  Co.  stated  that  they  had  signed  the  charter- 
party  as  agents  only  and  not  as  principals,  and  they 
contended  that  the  plaintiffs  could  not  proceed 
simultaneously  against  the  first  defendant  and  the 
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second  defendant,  but  must  elect  to  proceed  sepa- 
rately against  either ;  and,  further,  that  the  plaintiffs 
could  not  proceed  simultaneously  against  themselves 
(P.  M.  &  Co.)  and  the  second  defendant,  but  should 
elect  to  proceed  separately  against  either.  They 
admitted  the  receipt  of  the  Rs.  12,000  as  agents  for 
the  first  defendant,  and  not  as  agents  of  the  second 
defendant.  As  to  the  Rs.  6,000  they  alleged  that 
it  had  been  paid  to  them,  not  on  accoimt  of  the 
"  Hutton,"  but  in  respect  of  claims  which  they  had 
against  E.  in  connection  with  the  "  Clan  Gordon," 
another  ship  which  had  been  chartered  by  E.  They 
admitted  the  receipt  of  the  freight  of  the  "Hutton," 
amounting  to  Rs.  20,426,  but  claimed  a  lien  on  this 
sum  in  respect  of  hire  and  other  proper  charges  due 
imder  the  charter-party. 

Held  that  the  second  defendant  (the  master)  was 
not  liable  on  the  charter-party.  He  had  given  no 
authority  to  F.  M.  &  Co,  to  sign  it  as  his  agents ; 
and  his  conduct  in  acting  under  the  charter-party, 
being  referable  to  his  character  of,  and  duty  as  mas- 
ter, did  not  amount  to  ratification.  But,  inasmuch 
as  he  claimed  to  deduct  from  the  freight  received  in 
Bombay,  sums  which  were  paid  either  by  him  or  to 
F.  M.  &  Co.  for  him,  he  was  so  far  a  proper  party 
to  the  suit. 

Held  also,  that  under  section  230  of  the  Indian 
Contract  Act  (IX.  of  1872),  («>  F.  M.  &  Co.  were  not 

(a)  8. 230 — In  the  absence  of  any  contract  to  that  effect,  an  aiE^ent  cannot 
personally  enforce  cod  tracts  entered  into  by  him  on  behalf  of  his  principal^ 
nor  is  he  personally  bound  by  them. 

Sach  a  contract  shall  be  presumed  to  exist  in  the  following  cases : — 

1.  Where  the  contract  is  made  by  an  agent  for  the  sale  or  pnrchaae  of 
goods  for  a  merchant  resident  abroad. 

2.  Where  the  agent  does  not  disclose  the  name  of  his  prinoipal, 

3.  Where  the  principal,  thoagh  disclosed,  oannot  be  lued, 

u 
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liable  as  principals  on  the  charter-party,  as  they 
appeared  on  the  face  of  the  charter-party  to  have 
signed  merely  as  agents.  But  they  were  liable,  under 
section  235  of  the  Contract  Act,  ^*^  for  having  untruly 
represented  themselves  to  be  the  authorized  agents 
of  the  master  to  enter  on  his  behalf  into  the  contract 
therein  contained.  Their  liability  was  limited  to  the 
amoimt  which  could  have  been  recovered  from  the 
master  if  he  had  really  been  their  principal.  Xo 
difference  was  made  in  their  liability  by  the  fact  that 
the  owner  was  also  liable.^ 

A  person  who  bo)id  fide  but  without  authority 
pretends  to  act  as  agent  for  another,  and  makes  a 
contract  on  his  behalf  with  a  third  party,  impliedly 
warrants  to  such  third  party  that  he  has  authority 
to  make  the  contract. 

So  where  a  suit  in  Chancery  was  brought  by 
such  third  party  against  the  supposed  principal  to 
enforce  a  contract  made  by  the  alleged  agent,  and 
the  latter,  after  notice  said  he  would  be  held  res- 
ponsible if  the  suit  failed  for  want  of  authority  to 
contract,  never  withdrew  the  assertion  that  he  was 
authorized  to  make  the  contract,  and  the  bill  was 
dismissed  on  the  ground  of  such  want  of  authority. 
It  was  held,  that  the  third  party  might  in  an  action 

(6)  s.  235 — A  person  untruly  representing  himself  to  be  the  authorized 
agent  of  another,  and  thereby  inducing  a  third  person  to  deal  with  him 
as  such  agent,  is  liable,  if  his  alleged  employer  does  not  ratify  his  act«, 
to  make  compensaticm  to  the  other  in  respect  of  any  loss  or  damage  which 
he  has  incurred  by  so  dealing. 

^  Hasonbhoy  Visram  v.  Clapham,  I.  L.  K.  7  Bom.  61. 


LIABILITY  OF  AOENTS  TO  THIRD  PARTIES.  83 

against  the  agent  on  the  impKed  warranty  of  autho- 
rity  recover  as  damages  his  costs  of  the  Chancery 
suit.^ 

Where  a  man  has  signed  a  contract,  he  must  he 
taken  to  he  the  contracting  party,  unless  on  the 
ivriting  it  appears  distinctly  that  he  was  only  acting 
as  an  agent. 

Thus,  where  hy  an  agreement  stated  to  he  between 
the  defendants,  shipowners  of  Liverpool,  and  the 
plaintiff,  of  London,  on  behalf  of  the  Geelong  and 
Melbourne  Bailway  Company,  it  was  agreed  that  a 
ship  of  the  defendants  should  load  certain  goods 
and  proceed  to  Geelong,  in  the  colony  of  Victoria, 
and  there  deliver  the  goods.  The  plaintiff  signed 
the  agreement  in  his  own  name.  It  was  held,  that 
he  was  entitled  to  sue,  and  liable  to  be  sued,  per- 
sonally, on  the  contract.^ 

In  Lennard  v.  Robinson'  by  a  charter-party  be- 
tvreen  the  plaintiff  and  the  defendants,  described  as 
of  London,  merchants,  it  was  agreed  that  the  plain- 
tiff's ship  should  proceed  to  Torrevieja,  and  there 
load  a  full  cargo.  At  the  foot  of  the  charter-party 
were  the  words  "  By  authority  of  and  as  agents  for 
M.  A.  H.  Schwedersky,  of  Memel,"  followed  by  the 
signatures  of  the  plaintiff  and  the  defendants: — 
Held,  that  the  defendants  were  personally  liable  for 
a  breach  of  the  charter-party. 

» Collcn  r.  Wright,  27  L.  J.  Q.  B.  215. 

*  Cooke  r.  Wilson,  26  L.  J.  C.  P.  15 ;  Hongh  v.  liazizanos,  L.  B.  4  Ex.  D 
104. 

'  24  L.  J.  Q.  B.  275. 
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In  this  case,  before  the  signature  to  the  contract, 
there  was  not  the  slightest  intimation  that  the  defen- 
dants were  not  principals.  They  appeared  to  be 
the  contracting  parties  and  as  such  they  undertook 
to  load  the  cargo  and  do  all  that  was  to  be  done. 
Coleridge,  J.  said — "  Many  cases  have  decided  that 
it  is  not  sufficient  to  free  the  parties  to  a  contract 
from  personal  liability  that  they  state  in  the  con- 
tract that  they  enter  into  it  as  agents  for  another 
person;  but  that  the  whole  instrument  is  to  be 
looked  at,  in  order  to  see  whether  the  contract  is 
made  by  them  as  principals  or  agents.  The  stipula- 
tions in  the  contract  seemed  to  bind  the  defendants 
personally.  The  defendants,  described  as  contracting 
parties,  and  the  language  of  the  contract  is,  '  that 
the  ship  shall  load  from  the  factors  of  the  said  mer- 
chants, a  full  and  complete  cargo,  at  merchants* 
risk  and  expense,  which  the  said  merchants  hereby 
bind  themselves  to  ship.'  This  is  extremely  strong 
to  show  that  the  contract  was  intended  to  bind  them 
personally."^ 

And  Bramwell,  L.  J.  in  Wagstaff  r.  Anderson,^  said : 
"  Now  without  doubt  there  have  been  several  deci- 
sions which  have  established  the  principle,  that 
although  a  person  expresses  himself  in  the  body  of 
a  document  to  be  acting  as  an  agent  for  another, 
yet  that    fact  does  not  prevent  him  from  being 

^  See  also  Adams  v.  Hall,  3  Asp.  M.  L.  G.  N.  S.  497 ;  Paice  v.  Walker, 
L.  R.  5  Ex.  178  ;  Fairlie  v.  Fenton,  L.  B.  6  Ex.  169 ;  Southwell  v.  Bowditch, 
L.  B.  1  C.  P.  D.  100,374;  Fawkes  v.  Lamb,  31  L.  J.  Q.  B.  98;  Taoiier  r. 
Chrifitian,  24  L.  J.  Q.  B.  91. 

•  L.  B.  6  C.  P.  D.  171;  49  L.  J.  C.  P.  486. 
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personally  liable  upon  the  document,  in  cases  in 
which  his  sisniature  has  been  fixed  absolutely  and 
without  qualification." 

In  ex  parte  Hartopp/  Lord  Erskine,  L.  C.  says: — 
"  No  rule  of  law  is  better  ascertained,  or  stands  upon 
a  stronger  foundation,  than  this : — that  where  an 
agent  names  his  principal,  the  principal  is  responsi- 
ble, not  the  agent :  but  for  the  application  of  that 
rule,  the  agent  must  name  his  principal  as  the  person 
to  he  responsible."  So  where  a  charter-party  pur- 
ported to  be  made  between  Captain  W.  Parker 
and  G.  W.  Winlo,  agent  for  E.  Winlo  and  Son,  of 
Devonport,  merchants,  at  the  top  of  the  charter-party 
was  printed  "  G.  W.  Winlo,  broker,  Newcastle-on- 
Tyne,"  and  the  charter  was  signed  by  G.  W.  Winlo, 
in  his  own  name. 

Lord  Campbell,  C.  J.  said  in  his  judgment : — "  I 
haye  no  doubt  that  the  defendant  is  personally  liable 
on  the  contract,  because  he  contracts  as  a  party  to 
the  agreement,  and  merely  says  he  is  agent  for  E. 
Winlo  and  Son  of  Devonport."  It  is  clear  that  a 
person  may  be  personally  liable,  on  a  contract, 
although  he  is  in  reality,  and  describes  himself  as 
agent  of  a  third  party,  and  there  is  nothing  in  this 
charter  to  rebut  the  presumption  that  by  contracting 
as  a  party  to  the  agreement,  the  defendant  intended 
to  be  personally  liable  on  the  contract.  If  he  had 
intended  to  exclude  his  own  liability  he  should  haye 
signed  per  procuration,  but  here  he  simply  signs  his 

»  12  yes.  352. 
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own  name.  He  is  therefore  both  on  the  authorities 
and  on  principle,  personally  liable  as  a  contracting 
party,  although  other  persons  are  named  for  whom 
he  was  de  facto  agent  as  between  him  and  them.^ 

When  a  ship  is  sub-chartered,  the  Court  generally 
will  not  conclude  that  the  master  has  signed  as 
agent  for  the  sub-charterers,  unless  he  signs  in  terms 
as  agent  for  them  or  gives  notice  of  the  sub-charter.* 
Agent  when  The  prcsumptiou  giving  rise  to  the  general  rule 
liabfe.  °  that  agents  or  factors  acting  for  merchants  resident 
in  a  foreign  country,  are  held  personally  liable  upon 
all  contracts  made  by  them  for  their  employers, 
whether  they  describe  themselves  in  the  contract 
as  agent  or  not,  may  be  rebutted,  either  by  proofs 
that  credit  was  given  to  both  principal  and  agent, 
or  to  the  principal  only,  or  that  the  usage  of  trade 
does  not  extend  to  the  particular  case. '  It  is  a 
question  of  fact  in  each  case,  a  question  of  intention, 
to  be  ascertained  by  the  terms  of  the  particular 
contract  and  the  surrounding  circumstances.^  But 
where  a  written  contract  is  made,  and  expressed  to 
be  with  the  foreign  principal,  and  not  with  the 
agent,  the  latter  is  not  liable,  although  the  contract 
be  signed  by  him,  "  for,  and  on  account  of,"  the 
foreign  principal.*     So,  where  the  contract  is  signed 

»  Parker  v.  Winlo,  27  L.J.Q.B.  49  ;  Hongh  r.  Manzanos,  L.R.  4Ex.  D.  104. 

•  The  Emilien  Marie,  44  L.  J.  Ad.  9. 

'  Paioe  V,  Walker;  L.  R.  5  Ex.  173;  Armstrong  v,  Stokes,  L.  R  7  Q.  B, 
598;  Elbinger  &  Co.  v.  Claye,  L.  R.  8  Q.  B.  313 ;  Hutton  v.  Bulloch,  L.  R.  9 
Q.  B.  572. 

♦  Ogleaby  v.  Yglesias,  8  E.  B.  &  E.  930  j  Pederaon  r.  Lotinga,  28  L.  T.  267. 
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"  A.  B.  by  C.  D.  agent,"  it  does  not  bind  the  agent 
personally,  altJiough  the  principal  resides  beyond 
seas.^ 

Where  the  terms  of  the  contract  are  clear  and 
unambiguous,  it  must  be  deemed  the  final  re- 
pository of  the  intention  of  the  parties;  and  its 
construction  and  legal  effect  cannot  be  varied  or 
changed  by  any  reference  to  facts  or  circumstances 
affecting  the  convenience  of  the  parties  or  the 
reasonableness  of  the  contract  into  which  they  have 
entered.  In  such  a  case,  therefore,  it  makes  no 
difference  whether  the  principal  is  a  foreigner  or 

not.  If  by  the  language  of  the  contract  the  agent 
and  not  the  principal  is  bound,  such  must  be  its 
construction ;  and  on  the  other  hand,  if  it  clearly 
binds  the  principal,  and  is  in  form  a  contract  with 
him  only,  the  agent  must  be  exonerated,  without 
regard  to  the  fact  that  the  principal  is  resident  in  a 
foreign  coimtry.* 

Where  a  charter-party  entered  into  between  the 
plaintiffs,  who  were  shipowners,  and  the  defendant 
"  as  agent  for  the  freighter,"  contained  the  following 
clause :  "  It  is  further  agreed  that  this  charter  being 
concluded  by  J.  R.  Yglesias  (the  defendant)  for 
another  party,  the  liability  of  the  former  in  every 
respect,  and  as  to  all  matters  and  things  as  well 

*  Thomaon  v,  Davenport,  9  B  <&  C.  78. 

*  Per  Bigolov,  C.  J.  in  Bray  v.  KettlO)  1  Allen,  80 ;  Lennard  v,  Bobinaon, 
5  £.  d;.  B.  125 ;  2  Kent's  Com.  631n. 
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before  as  after  the  shipping  of  the  said  cargo, 
shall  cease  as  soon  as  they  have  shipped  the  cargo." 
The  charter-party  was  signed  "  for  J.  R.  Yglesias, 
Adolphus  J.  Harrison  &  Co, :" — Held,  in  an  action, 
by  Oglesby,  for  demurrage  at  the  port  of  discharge, 
that  they  could  not  recover,  as  the  above  clause 
protected  the  defendant  from  liability,^ 

Though  an  agent  signs  a  contract  with  his  otiti 
name  only,  yet  if  an  intention  to  act  merely  oa 
behalf  of  a  named  principal  can  be  shewn  in  the 
body  of  the  contract,  no  personal  liability  will 
attach  to  the  agent  by  reason  of  such  signature.* 

TVhere  the  defendants  let  a  steamship  to  the 
plaintiff  for  a  certain  term  and  signed  a  charter- 
party  "  by  and  on  belialf  of  the  owners  of  the 
steamship  A,"  the  charter-party  was  a  time-charter 
to  commence  on  arrival  at  Calcutta,  and  to  termin- 
ate at  one  of  certain  ports;  the  steamer  in  the 
interim  to  ply  to  and  from  any  port  the  charterers 
pleased.  It  was  agreed  that  the  steamer  should  be 
provided  "  with  a  proper  and  sufficient  crew  of  sea- 
men, engineers,  stokers,  firemen  and  other  necessary 
persons  for  working  cargo  "with  all  despatch,"  and 
that  in  taking  and  discharging  cargo,  "the  master 
and  his  crew  with  his  boats  shall  be  aiding  and 

» Oglesby  v.  Yglesias,  27  L.  J.  Q.  B.  356  j  Schmalz  r.  Avery,  20  L.  J.  Q. 
B.  228. 

*  Gadd  V,  Houghton,  L.  B.  1  £x.  D.  357, 
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assisting  to  the  utmost  of  their  power ; "  and  that 
"  the  owners  or  agents  of  the  said  steam-ship  sliall 
be  held  responsible  to  the  said  charterers  for  any 
incapacity,  want  of  skill,  insobriety  or  negligence 
on  the  part  of  master,  officers,  engineers,  stokers, 
firemen,  or  crew  of  the  said  steamship."  The  names 
of  the  principals  were  not  disclosed  in  the  charter- 
party,  but  were  verbally  disclosed  before  the  charter- 
party  was  signed. 

In  an  action  against  the  agents  for  damages  for 
refusing  to  supply  stevedores  and  other  persons,  in 
addition  to  the  crew,  when  loading  and  discharging 
cargo — Held,  that  the  presumption  created  by  the 
second  clause  of  s.  230  of  the  Indian  Contract  Act, 
(IX  of  1872,)  is  merely  n,primd  facie  one,  and  may 
be  rebutted,  and  that  the  contract  was  not  person- 
ally binding  on  the  agents,  because  the  primd  facie 
presumption  of  an  intention  to  contract  personally 
was  rebutted  by  the  language  of  the  contract  it- 
self ; — Held  also,  that  the  terms  of  the  charter-party 
showed  that  the  crew  only  were  to  assist  in  loading 
and  discharging  cargo,  and  that  the  plaintiffs  were 
not  entitled  to  call  on  those  responsible  for  the 
steamer  to  load  and  discharge  cargo  by  stevedores 
instead  of  by  the  crew. 

Beading  the  second  part  of  s.  230  of  the  Contract 
Act  with  s.  92  of  the  Indian  Evidence  Act,  (1  of 
1872 ;)  Semhle — ^That  if,  on  the  face  of  a  written 
contract,  an  agent  appears  to  be  personally  liable,  he 

12 
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cannot  escape  liability  by  evidence  of  any  disclosure 
of  his  principal's  name  apart  from  the  contract.  ^ 

In  the  case  of  Mackinnon,  Mackenzie  &  Co.  r. 
Lang,  Moir  &  Co.,*  where  the  plaintiffs  by  a  charter- 
party  contracted  to  let  the  steamship  "  Oakdale"  to 
the  defendants  upon  certain  terms,  the  first  clause 
of  the  charter-party  stated  that  the  plaintiffs  "agreed 
as  agents  for  owners  of  the  said  steamship ;"  and 
subsequent  clauses  provided  that  the  owners  should 
bind  themselves  to  receive  the  cargo  on  board,  and 
that  the  master  on  behalf  of  the  owners  should  have 
a  lien  on  the  cargo  for  freight,  &c. ;  the  charter- 
party  was  signed  by  the  plaintiffs  and  defendants 
in  their  own  names. 

It  was  held  in  an  action  for  refusal  to  load  the 
"  Oakdale,"  that  the  plaintiffs  had  contracted  as 
agents  and  were  not  entitled  to  sue.  And  it  was 
stated  that  where  a  contract  made  by  a  person  who 
is  an  agent  is  worded  so  as  when  taken  as  a  whole, 
to  convey  to  the  other  contracting  party  the  notion 
that  the  agent  is  contracting  in  that  character,  he 
cannot  sue  or  be  sued  on  the  contract. 

Where  one  contracting  party  knows  that  the  otlier 
is  contracting  as  an  agent  for  a  third  person  whose 
name  he  also  knows,  the  presumption  laid  down  in 
clause  2  of  section  230  of  the  Indian  Contract  Act  ^^^ 
does  not  arise,  although  at  the  time  of  making  the 
contract  the  agent  does  not  disclose  the  name  of  his 
principal.    The  essential  point  is  the  knowledge,  and 

^  Soopromonian  Setty  v.  Heilgers,  I.  L.  B.  5  Cal.  71. 

>  I.  L.  E.  6  Bom.  584. 

(a.)  Section  230,  Indian  Contract  Act  (IX.  of  1872.) 
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actual  knowledge  is  equivalent  to  disclosure,  the 
whole  object  of  which  would  be  to  convey  such 
knowledge.^ 

An  agent  cannot  turn  himself  into  a  principal 
without  fuU  and  fair  disclosure.* 

But  where  a  charter-party  was  executed,  not  by 
the  plaintiff  but  by  a  third  person,  who,  in  the 
contract,  described  himself  as  "  owner"  of  the  ship, 
it  was  held,  that  evidence  was  not  admissible  to 
shew  that  such  person  contracted  merely  as  the 
plaintiff's  agent.^ 

A  charter-party,  dated  London,  commenced  as 
foUows : — "  It  is  this  day  agreed  between  G.  D.  and 
Son,  owners  of  the  ship  D.  now  lying  in  the  port  of 
London,  of  the  one  part,  and  Messrs.  Gregory 
Brothers,  as  agents  of  S.  F.  of  Anamaboo,  mer- 
chants and  charterers,  of  the  other  part,  &c." 
The  voyage  was  to  be  to  Africa  and  back,  and  the 
words  "  merchants  and  charterers"  were  printed  in 
the  plural  throughout  the  charter-party.  The  ins- 
trument concluded : — "  For  G.  D.  and  Son,  of  Jersey, 
owners,  H.  G.  as  agent  for  S.  F.  of  Anamaboo,  Gre- 
gory Brothers  as  agents:" — Held,  that  Gregory 
Brothers  were  not  liable  on  the  charter-party  as 
principals.* 

In  Jenkins  v.  Hutchinson,*  which  was  an  action 
on    a  contract    alleged    to  have    been    made  by 

>  See  S.  a.  "  County  of  Lancaster"  v.  Sharp  &  Co.,  L.  R.  2i  Q.  B.  D.  158 ; 
59  L  J.  Q.  B.  22. 

«  Williamson  r.  Barbour,  L,  B.  9  Ch.  D.  529;  50  L.  J.  Ch.  147. 

3  Humble  v.  Hunter,  12  Q.  B.  310. 

♦  Deslondea  r.  Crcgoiy,  30  L.  J.  Q.  B.  36.  » 13  Q,  B.  744. 
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defendant  to  charter  a  ship  to  plaintiff,  the 
defendant  had  made  a  memorandum  of  charter- 
party  in  B.'s  name,  purporting  to  be  signed  by 
defendant  as  agent  for  B.  It  was  proved  that  the 
defendant  had  no  authority  to  contract  for  B.,  and 
knew  that  he  had  none;  and  that  B.  refused  to 
adopt  the  contract: — It  was  held  that  defendant 
was  not  liable  on  the  contract  as  principal. 
Agent  for  That  an  agent,  who  has  made  a  contract  in  his 

principal.  own  name  for  an  undisclosed  prmcipal,  may  sue  on 
it  in  his  own  name  is  established  by  several  cases, 
particularly  that  of  Sims  v.  Bond,^  where  the  Court 
said : — "  It  is  a  well  established  rule  of  law,  that 
where  a  contract,  not  under  seal,  is  made  with  an 
agent,  in  his  own  name  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may  sue  upon  it ; 
the  defendant,  in  the  latter  case,  being  entitled  to 
be  placed  in  the  same  situation,  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the  agent  had 
been  the  contracting  party." 

And  if  a  person  describes  himself  in  a  wiitten 
contract  as  an  agent  for  a  principal  not  named,  he 
is  liable  upon  the  contract,  if  proved  to  be  the  real 
principal.  2 

In  an  action  on  the  charter-party,  alleging  it  to 
be  made  "  between  the  defendant  therein  described 
as  the  owner  of  the  good  sliip  or  vessel  called,  &c. 
of  the  one  part,  and  the  plaintiff,  merchant  and 
freighter  of   the    other  part,"    the    charter-party 

*  5  B.  &  Ad.  393.     Higipns  v.  Senior,  8  M.  &  W.  834 ;  Uomble  r.  nanter 
12  Q.  B.  310.     Story  on  Agency,  s.  27071. 

•  Carr  r.  Jackson,.21  L.  J.  Ex.  137 ;  Ex  parte  Eartopp,  12  Ves.  352. 


AOENT  FOR  VNDI8CL08ED  PRINCIPAL.  93 

produced  at  the  trial,  was  expressed  to  be  made 
between  the  defendant  of  the  one  part  and  the 
plaintifip,  "  as  agent  of  the  freighter,"  of  the  other 
part;  and  amongst  other  things  stipulated  that, 
"  being  concluded  on  behalf  of  another  party,  it  is 
agreed  that  all  responsibility  on  the  part  of  the 
plaintiff  cease  as  soon  as  the  cargo  is  shipped." 
No  principal  was  named  in  the  charter-party,  and 
it  appeared  from  other  evidence,  that  the  plaintiff 
was  in  point  of  fact  himself  the  real  freighter,  and 
not  merely  an  agent  in  the  matter. 

Held,  that  the  plaintiff  was  entitled  to  sue  as  prin- 
cipal, for  a  breach  of  the  charter-party,  notwith- 
standing he  had  contracted  as  agent,  and  that  the 
aboYe  stipulation,  applying  only  to  his  character  of 
agent,  had  not  the  effect  of  limiting  his  responsibility 
as  principal.^ 

Where  the  agent  contracts  as  principal,  the 
dDctrine  that  a  principal  may  come  in  and  take  the 
benefit  of  a  contract  made  by  his  agent  does  not  apply. 
Thus,  in  an  action  on  a  charter-party  executed  by  a 
third  person  who,  in  the  contract,  describes  himself 
as  "  owner  of  the  ship,"  it  was  held  that  evidence 
was  not  admissible  to  shew  that  such  person  con- 
tracted merely  as  the  plaintiff's  agent.* 

But  where  a  charter-party  contained  a  clause, 
"that  this  charter-party  being  concluded  by 
C.  T.  J.  (the  defendant),   on  behalf  of    another 

^  Schmalz  v.  Avery,  20  L.  J.  Q.  B.  228. 
*  Humble  v.  Banter,  12  Q.  B.  310. 
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party  resident  abroad,  it  is  agreed  that  all  liability  of 
C.  T.  J.  ceases  as  soon  as  he  has  shipped  the  cargo," 
evidence  that  the  defendant  had  bought  and 
paid  for  the  goods  in  his  own  name,  and  that  at  the 
port  of  destination  they  had  been  claimed  by  and 
delivered  to  a  person  vrho  produced  the  bill  of 
lading,  which  the  captain  had  delivered  to  the 
defendant,  was  held  insufficient  to  render  the  defen- 
dant liable  in  an  action  for  the  freight.  ^ 
Who  may  The  ship  may  belong  to  one  owner  or  to  several ; 

determine  how  i   •!»  j  i    j."i_         "i_iJi_        •  l  i_» 

the  ship  Bhaii  and  if  to  several,  they  may  hold  her  m  partnership, 
or  may  have  independent  shares  in  her.  When  she 
belongs  to  partners,  each  of  them  is  the  agent  of  the 
others,  and  contracts  made  by  one  for  her  employ- 
ment will  be  binding  on  all.  But  where  there  are 
several  independent  part  owners,  they  hold  the  ship 
as  tenants  in  common,  not  as  partners,  though  her 
earnings  are  treated  on. the  footing  of  a  partner- 
ship.* 

PonUonof  One  part  owner,  then,  cannot  generally,  as  such, 

part  owners,     "j^jj^^  ^j^^  othcr  owucrs  by  engaging  to  let  the  use  of 

the  ship  to  a  particular  person,  or  to  employ  her  in 
a  particular  way.  He  is  not,  from  the  mere  fact  of 
co-ownership,  their  agent  to  do  the  ship's  business. 
To  make  his  contracts  binding  on  them,  he  must 
have  had  actual  authority  to  contract  on  their 
behalf ;  unless  by  their  conduct  they  have  led  the 
other  contracting  party  to  believe  that  he  had  that 
authority.^  When  a  contract  for  the  employment  of 

*  Carr.  v,  Jackson,  21  L.  J.  Ex.  137. 

•  Green  r.  Briggs,  17  L.  J.  Ch.  323 ;  Maclachlan  on  Sh.  95. 

»  Brodie  r.  Iloward,  17  C.B.  109;  Frazerr.  Cuthbertson,  L.R.  6Q.B.D.  91 
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the  ship  has  been  made  by  one  part  owner  with  the 
authority  of  his  co-owners,  they  each  become 
personally  bound  by  it ;  and  each  is  liable  in  fuU 
for  a  breach  of  it ;  having  a  right  of  contribution 
from  the  others. 

In  Alexander  v.  Dowie,  ^  it  was  held  that  a  part 
owner,  in  possession  of  the  ship,  could  settle  a 
claim  for  damages  for  detention  so  as  to  bind  the 
others. 

When  the  part  owners  disagree  as  to  the  mode  of  Bight  of  part 
employing  the  ship,  those  who  own  the  majority  of  rZt^n  the 
the  shares  have  the  right  to  control  her.     But  they  Sntif  security 
may  be  required  to  secure  the  minority  against  a 
possible  loss  of  their  interests  in  her.     If  the  ship 
is  in  the  possession  of  the  minority,  the  majority 
may  obtain  possession  by  proceedings  in  the  Court 
of  Admiralty;   giving  security  to  the  minority  if 
they  obje<5t  to  the  proposed  voyage.  *    On  the  other 
hand,  if  the  majority  have  possession,  the  dissentient 
owners  may,  by  an  action  of  restraint,  arrest  the 
vessel  until  security  has  been  given  them  for  the 
value  of  their  shares,  should  she  not  return  in 
safety.^ 

The  security  required  is  an  undertaking,  wdth 
sufficient  sureties,  to  pay  the  value  of  the  plaintifE's 
shares  in  case  the  ship  does  not  return.* 

»  25  L.  J.  Ex.  281. 

*  The  Valiant,  1  W.  Rob.  64  j  The  Elizabeth  &  Jane,  1 W.  Rob.  278 ;  The 
Kent,  Lush.  495. 

*  The  England,  L.  E.  12  P.D.  32 ;  The  Apollo,  1  Hagg.  306;  The  Margaret, 
2  Hagg.  275 ;  In  re  Blanshard,  2  B.  &  C.  244. 

*  The  fiobert  Dickixwon,  L.  B.  10  P.  D.  15. 
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Owners  may 
be  restrained 
from  asing 
ship  inoon- 
sistently 
with  Charter- 
party. 


When  part  owners  have  restrained  the  ship  in 
this  manner,  and  ohtained  security  for  their  shares, 
they  cease  to  he  interested  in  the  voyage.  She 
sails  at  the  expense  and  risk  of  the  majority,  and 
for  their  profit.  Contracts,  therefore,  entered  into 
hy  them  in  regard  to  the  voyage  do  not  hind  the 
dissenting  minority.^ 

A  part  owner  will  not  be  allowed  to  interfere 
with  the  performance  of  a  voyage  under  a  charter- 
party,  upon  the  vessel  putting  into  a  port  of  refuge, 
if  she  sailed  on  the  voyage  with  his  knowledge  and 
assent.* 

When  a  ship  has  been  validly  chartered,  the 
owners  must  not  deal  with  her  in  a  manner 
inconsistent  with  the  charter. 

Should  they  threaten  to  do  so,  the  charterer  may 
obtain  an  injunction  restraining  them  from  any 
such  acts.*  But  the  Courts  will  not  enforce  specific 
performance  of  the  charter-party  by  decree;*  the 
charterer's  remedy  for  a  breach  of  it  is  by  action 
for  damages,  either  against  the  owners  who  made 
the  contract,  or  in  rem  against  the  ship.  Where 
there  is  only  an  agreement  for  a  charter-party,  and 
the  charter-party  has  not  actually  been  completed, 
no  such  injunction  will  be  granted.^ 

In  an  action  of  restraint  it  appeared  that  the 
plaintiffs,  a  minority  of  the  co-owners,   had  given 

^  Boson  V.  Sandford,  Garth.  58 ;  Davis  v.  Johnson,  4  Sim.  539. 
•The  Lady  Clermont,  23  L.  T.  283;  The  Maxima,  39  L.  T.  112;  Th« 
Talca,  L.  E.  5  P.  D.  169.    Carver  on  Sh.,  s.  40. 

•  Sevin  v,  Doslandcs,  30  L.  J.  Ch.  457. 

•  DeMattos  v.  Gibson,  28  L.  J.  Ch.  498. 

•  Haji  Abdal  AUarakhi  V.  Hajt  Abdul  Baoha,  I.  U  B.  6  Bom.  5. 


RESTRAINT  OF  SHIP  BY  PART-OWNERS.  97 

notice  to  the  managing  owner  that  they  declined  to 
he  hound  hy  any  new  charter-party.  The  managing 
owner,  who  had  heen  appointed  manager  with  the 
sanction  of  the  plaintiffs,  had  on  tlie  day  when  the 
above  notice  was  given  to  him,  concluded  an 
arrangement  for  a  charter-party,  and  had  himself 
signed  the  charter-party,  though  it  was  not  signed 
by  the  charterers  till  some  days  afterwards: — 
Held,  that  the  charter-party  was  not  binding  on 
the  plaintiffs.^ 

Part  owners  who  do  not  dissent  from  the  employ- 
ment of  a  ship,  and  are  aware  that  other  part 
owners  have  dissented,  are  liable  to  bear  the 
expenses,  and  are  entitled  to  receive  the  profits  of 
the  ship  in  the  proportion  w^hich  their  shares  bear 
to  the  number  of  shares  in  the  ship,  after  the 
deduction  of  the  shares  of  the  dissentient  part 
owners.^ 

The  purchaser  of  a  ship  takes  a  right  to  all  Rights  of 

Purchaser. 

accruing  freight ;  to  all  profits  of  the  ship  from  the 
time  of  the  assignment  to  him,  and  the  transfer  of 
the  ship  to  him ;  whereas  a  mortgagee  only  takes  it 
from  the  time  he  takes  possession.^ 

A  vessel  was  chartered  for  twelve  months,  and 
during  the  currency  of  the  charter  the  charterers 
made  default  in  certain  payments  and  the  charter 
lapsed.     The  vessel  was  chartered  by  a  voyage- 

^  The  Vindobala,  L.  R.  14  P.  D.  50. 
"  Keith  V.  BorrowBi  L.  R.  2  App.  Gas.  636. 
13 
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charter  from  K.  to  England.  During  the  i)er- 
formance  of  this  voyage  the  defendant  purchased  a 
share  in  this  vessel : — Held,  that  the  defendant  Avas 

not  liable  to  bear  any  of  the  losses  occasioned  by  the 
time-charter.  ^ 

Butt,  J.  in  delivering  judgment  on  appeal, 
said : — "  I  am  clearly  of  opinion  that  there  is  no 
liability  on  the  part  of  the  defendant  to  contribute 
towards  any  loss  arising  from  the  voyage  on  which 
the  "Meredith"  was  engaged  when  he  purchased  his 
share  in  her,  except  in  respect  of  that  arising  out 
of  the  voyage-charter.  The  time-charter  was  at  an 
end  before  the  defendant  became  a  part  owner,  so 
that  he  cannot  be  liable  in  respect  of  anything 
arising  out  of  it.  Nor,  indeed,  am  I  quite  satisfied 
that  the  defendant  was  liable  to  contribute  towards 
the  loss  from  the  voyage-charter,  but  as  he  does 
not  appeal  against  this  portion  of  the  report,  it  is 
unnecessary  for  me  to  decide  this  question." 

The  master  of  an  American  vessel  arriving  in 
England,  authorised  by  the  owners  to  sell  or  charter 
the  ship,  entered  into  a  charter-party  with  the 
plaintiffs  for  a  voyage  to  Ceylon  and  back.  A  few 
days  afterwards,  the  defendants  purchased  the  ship 
from  a  party  acting  under  a  power  of  attorney  from 
one  of  the  owners  to  sell  her. 

The  greater  part  of  the  cargo  had  been  put  on 
board  under  the  charter-party.  The  defendants 
attempted  to  stop  the  sailing  of  the  ship. 

^  Tho  Meredith,  L.  E.  10  P.  D.  69. 
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Held,  that  the  master  having  authority  to  charter 
the  ship,  which  he  had  done,  and  the  defendants 
knowing  of  the  charter-party,  an  injunction  would 
lie  to  restrain  the  purchasers  from  interfering  with 
the  sailing  of  the  ship  in  pursuance  of  the 
charter-party.^ 

A  purchaser  of  shares  in  a  ship,  which  at  the 
time  of  the  sale  is  on  a  voyage,  is  liable  for  the 
expenses  of  this  voyage,  and  of  the  vessel's  outfit 
for  it,  and  is  entitled  to  a  share  of  the  freight.* 

Under  the  66th  section  of  the  Merchant  Shipping  Righu  of 
Act,  1854,^  and  the  3rd  section  of  the  Merchant  Mort^ee. 
Shipping  Act  Amendment  Act,  1862,*  the  Court  will 
look  behind  the  register  to  the  real  character  of 
transactions  between  co-owners,  and  treat  as  a 
mortgage  that  which  is  on  the  face  of  it  an  absolute 
transfer,  if  it  should  appear  that  such  was  the 
intention  of  the  parties. 

Under  the  70th  section  of  the  Merchant  Shipping 
Act,  1854,  a  mortgagee  not  in  possession  of  the 
vessel  cannot  maintain  an  action  of  restraint. 

But  the  Court  would  in  some  cases  recognise  an 
agreement  by  which  a  person  might  be  for  some 
purposes  an  absolute  owner,  and  for  others  a 
mortgagee,  if  such  an  agreement  were  clearly 
proved  and  definite. 

Thus,  a  vessel  having  been  arrested  in  a  cause  of 
restraint  between  co-owners,  the  Court,  on  a  motion 

'  McRHigeries  Imperiales  Co.  v.  Bainos,  7  L.T.N. S.  763.   See  also  Lumley 
r.  WagncT,  1  DeG.  M.  &  G.  618. 

•  The  Vindobala,  L.  E.  14  P.  D.  50. 

M7  &  18  Vict.  c.  104.  ♦  25  &  26  Vict.  c.  63. 
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by  the  charterer  to  whom  the  vessel  had  been  let 
for  a  Toyage,  ordered  her  release ;  it  appearing  that 
the  alleged  co-owner  was  only  a  mortgagee.^ 

Under  the  70th  section  a  mortgagor  of  a  ship 
remaining  in  possession,  retains  all  the  rights  and 
powers  of  OT\Tiership,  and  his  contracts  with  regard 
to  the  ship  wdll  be  valid  and  effectual,  provided  his 
dealings  do  not  materially  impair  the  security  of 
the  mortgagee ;  and  a  mortgagee  will  be  restrained, 
by  injunction,  from  interfering  with  the  due 
execution  of  such  contracts. 

Therefore,  a  mortgagor  in  possession  of  a  ship 
having  entered  into  a  beneficial  charter-party,  the 
mortgagees  were  restrained  at  the  suit  of  the 
charterer  from  dealing  with  the  ship  in  derogation 
of  the  charter-party. 

So  in  the  case  of  "  The  Keroula,"*  in  an  action 
of  restraint,  a  bail  bond  given  by  the  defendants 
before  the  trial,  for  the  safe  return  of  a  ship  is  only 
an  ordinary  step  in  Admiralty  litigation  to  prevent 
the  expense  and  possible  loss  arising  from  arrest, 
and  the  Court  will  set  it  aside  if,  at  the  hearinj>,  it 
appears  that  the  plaintiff  was  not  entitled  to  insti- 
tute  the  action. 

Where  shares  in  a  ship  are  mortgaged,  possession 
being  retained  by  the  mortgagors,  and  the  managing 
owner,  duly  appointed  by  all  the  co-owners  including 
the  mortgagors,  charters  the  ship  for  a  foreign 
voyage,  and  she  loads  and  is  about  to  proceed  on 

»  The  Innisfallen,  L.  R.  1  A.  &  E.  72.  «  L.  K.  H  P.  D.  92. 
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the  voyage,  the  mortgagee,  even  though  he  takes 
possession  of  his  shares  before  the  sailing  of  the 
ship  but  after  the  making  of  the  charter-party, 
cannot  arrest  the  ship  or  demand  bail  in  an  action 
brought  by  him  to  compel  payment  of  his  mortgage 
debt,  provided  the  performance  of  the  charter-party 
is  not  prejudicial  to  the  security;  and  the  Court 
vill,  upon  the  application  of  the  co-owners,  release 
a  ship  so  arrested,  and  will  condemn  the  mortgagee 
arresting  in  costs.  Sir  Robert  Phillimore  stating 
that: — "It  would  be  very  injurious  to  the  ship- 
OAniing  interest  if,  after  a  charter-party  has  been 
made,  a  mortgagee  could  step  in  and  set  aside  what 
the  managing  owner  has  done,  merely  because  he 
seeks  payment  of  his  debt  at  that  moment."^ 

TVTiere  a  person  takes  a  mortgage  on  a  ship  with 
the  knowledge  that  the  ship  is  under  charter,  he 
must  abstain  from  any  act  which  would  have  the 
immediate  effect  of  preventing  the  charter  being 
performed.  So  where  A.,  being  equitably  entitled 
to  a  sliip,  entered  into  a  charter-party  ^^dth  C,  and 
afterwards  mortgaged  the  ship  to  B.,  the  mortgagee 
having  notice  of  the  charter-party.  The  ship 
proceeded  on  her  voyage,  but  shortly  afterwards 
was  obUged  to  put  into  port  for  repairs,  w^hicli  were 
paid  for  by  B.,and  B.  took  possession  of  the  ship.  C. 
filed  a  bill  against  A.  and  B,  praying  specific  perform- 
ance of  the  charter-party,  and  for  an  injunction 
to  restrain  the  use  of  the  vessel  for  any  other 

»  The  Maxima,  4  Asp.  M.  L.  C.  21. 
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purpose  than  in  performance  of  the  contract  entered 
into  with  C:  the  bill  was  dismissed  and  on  appeal 
the  decision  was  affirmed,  the  Lord  Chancellor 
considering  that  specific  performance  of  the 
charter-party  could  not  be  decreed,  the  highest 
right  against  B.  being  to  prevent  him  from  actively 
interfering  to  stop  the  performance  of  the  contract, 
while  the  contract  remained  in  force,  but  that 
under  the  circumstances  of  the  case  the  contract 
was  virtually  at  an  end,  upon  B.'s  taking  possession 
of  the  ship.^ 

In  Keith  v.  Burrows,*  a  cargo  was  loaded  on  board 
the  ship  S.,  lying  at  San  Prancisco,  "  on  ship's 
account,"  for  conveyance  to  England,  the  freight 
named  in  the  bills  of  lading  being  the  nominal  one 
of  Is.  per  ton.  This  cargo  was  sold  by  the  ship- 
owner; the  contract  note  stating  that  "as  cargo  is 
coming  on  ship's  account,  freight  is  to  be  computed 
at  55s.  per  ton,"  tlie  current  rate  of  freight.  The 
shipowner  subsequently  for  advances  assigned  a\ray 
this  "  freight  at  55^.  per  ton  :" — 

Held,  that  a  mortgagee  of  the  ship,  who  took 
possession  after  these  transactions,  was  only  entitled 
to  a  lien  on  the  cargo  for  freight  at  Is.  per  ton  ;  the 
"  freight  at  55s.  per  ton,"  although  called  "  freight** 
by  the  parties,  being  in  fact  a  part  of  the  purchase 
money.  Mellish,  J.,  observing  : — '*  The  mortgagee 
does  not  become  the  owner  of  the  ship  until  he  takes 
possession.     Even  if  we  assume  in  the  mortgagee's 

»  De  Mattos  v.  Gibson,  28  L.J.  Ch  408  ;  Lnmlpy r.  Waprner,  21  L.J.  Ch.89S. 
«  L,  R.  2  C.  P.  D.  103 ;  4()  L.  J.  C.  P.  452. 
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favour  that  the  mortgage  was  effected  before  the 
voyage  began, his  right  to  the  accruing  freight  would 
be  the  same.  Whether  the  mortgage  happened  to 
have  been  created  prior  to  the  commencement  of  the 
voyage,  or  whether  the  mortgage  money  was  only- 
advanced  and  the  mortgage  created  the  very  day 
the  mortgagee  takes  possession  would  make  no 
difference." 

And  the  Lord  Chancellor  in  affirming  this  decision 
in  the  House  of  Lords  observed  : — 

"  With  regard  to  the  general  rights  as  between 
mortgagor  and  mortgagee,  there  cannot,  I  think, 
be  any  real  controversy.  The  mortgagee  of  a  ship 
does  not,  ordinarily  speaking,  or  by  a  mortgage 
such  as  existed  in  the  present  case,  obtain  any 
transfer,  by  way  of  contract  or  assignment,  of  the 
freight;  nor  does  the  mortgagor  of  a  ship 
undertake  to  employ  the  ship  in  any  particular 
Tray,  or  indeed  to  employ  the  ship  so  as  to  earn  any 
freight  at  all.  The  mortgagor  of  a  ship  may  allow 
the  ship  to  lie  tranquil  in  dock,  or  he  may  employ 
her  in  any  part  of  the  world,  not  in  earning  freight, 
but  for  the  purpose  of  bringing  home  goods  of  his 
own  or  for  his  own  benefit.  Those  goods  which  are 
so  brought  home  he  may  sell  at  their  full  market 
price  when  they  arrive  in  this  country,  thereby  of 
course  bringing  into  his  own  pocket  the  portion  of 
remuneration  which  represents  the  value  of  tlie 
carriage  of  the  goods  from  abroad.  Or  again,  ho 
may  in  making  through  the  master  a  contract  for 
freight  at  a  foreign  port,  attach  to  the  carriage  of 
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the  goods  a  rate  of  freight  which  may  cither  be 
nominal,  or  may  bo  very  far  under  the  ordinary 
rate  of  f reii^ht  of  the  market.  All  those  acts  T\'ould 
be  the  ordinary  incidents  of  the  ownership 
of  the  mortgagor,  who  remains  dominus  of  the 
ship  Avith  regard  to  everything  connected  with  its 
employment  till  the  moment  arrives  whea  the 
mortgagee  takes  possession.  If  the  mortgagee  is 
dissatisfied  with  the  amount  of  authority  which,  the 
mortgagor  possesses  by  law,  it  is  for  him  to  put  an 
end  to  the  opportunity  of  exercising  that  authority 
by  taking  the  control  of  the  ship  out  of  the  hands 
of  tiie  mortgagor.  All  these  propositions  are  beyond 
dispute."^ 

As  long  as  the  dealings  of  the  mortgagor  with 
the  ship  are  consistent  with  the  sufficiency  of  the 
mortgagee's  security,  so  long  as  those  dealings  do 
not  materially  prejudice  and  detract  from  or  impair 
the  sufficiency  of  the  security  comprised  in  the 
mortgage,  so  long  is  there  parliamentary  authority 
given  to  the  mortgagor  to  act  in  all  respects  as  the 
owner  of  the  vessel ;  and  if  he  has  authority  to  act 
as  owner,  he  has  of  necessity  authority  to  enter 
into  all  those  contracts  touching  the  disposition  of 
the  ship  which  may  be  necessary  for  enabling  him 
to  get  the  full  value  and  benefit  of  his  property.^ 

Therefore  a  mortgagor  has  full  power  to  deal 
with   the  ship  provided  ke    does  not  materially 

1  L.  R.  2  App.  Gas.  636. 
*  Fer  WoBtbary,  L.  J.  in  Collins  v.  Lamport,  34  L.  J.  Ch.  196, 
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impair  the  value  of  the  mortgagee's  security ;  so 
a  mortgagee  cannot  object  to  a  charter-party  being 
carried  out  upon  the  ground  that  the  effect  of  so 
doing  will  be  to  remove  the  ship  from  the  jurisdic- 
tion of  the  Court,  and  thus  make  it  diflBLcult  for  him 
to  enforce  his  security.^ 

It  is  settled  beyond  all  dispute  that  the  mortgagee 
of  a  ship  becomes  entitled  to  all  the  rights  and  is 
subject  to  all  the  liabilities  of  an  owner  from  the 
moment  of  taking  possession.  Amongst  those 
rights  so  accruing  to  him  must  be  included  the 
right  to  receive  all  freight  accruing  due  after  the 
possession  is  taken.  The  mortgagor  up  to  the  time 
of  such  possession  being  taken  remains  absolute 
owner,  imder  a  legal  title,  for  every  purpose  save 
this  important  exception,  namely,  except  in  so  far 
as  may  be  necessary  for  making  such  ship  available 
as  a  security  for  the  mortgage  debt.  He  can, 
therefore,  bind  the  mortgagee  by  a  charter-party, 
being  to  that  extent  in  a  different  position  from 
the  mortgagor  of  real  property,  who  cannot  bind  his 
mortgagee  by  a  lease.  ^ 

By  a  statutory  deed  under  the  Merchant  Shipping 
Act,  dated  25th  September,  1862,  and  duly  regis- 
tered on  the  26th,  T.  was  mortgagee  of  a  vessel 
belonging  to  H.  By  another  deed,  dated  also 
on  the  25th,  H.  assigned  to  T.  all  charter-parties, 
freight,  and  earnings  of  the  ship  as  a  further 
security,  and  covenanted  to  insure  her.    Although 

"  Tho  Fanchon,  L.  R.  5  P.  D.  173. 

*  Collins  V*  Lamport,  34i  L.  J.  Ch*  196, 
14 
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the  former  deed  recited  the  latter,  it  did  not  refer 
to  the  assii?nment  of  the  charter-parties,  &c.  In 
fact  no  charter-party  was  in  existence  until  the 
27th  November,  1803,  when  H.  chartered  the  ship 
to  P.  for  a  voyage  from  England  to  Algoa  Bay, 
where  she  was  to  take  in  a  complete  cargo  and 
return  to  London  and  deliver  the  same,  and  the 
freight  was  to  be  paid  on  "  imloading  and  delivery 
of  the  cargo."  The  master  was  to  sign  bills  of 
lading;  the  owners  were  to  have  a  lien  on  the 
cargo,  and  the  freight  was  to  be  collected  by  the 
charterers.  The  vessel  was  still  at  sea  when  H., 
on  the  20th  May,  1801,  assigned  her  freight  and 
earnings,  and  the  moneys  to  be  received  in  insu- 
rances, to  the  plaintiff  as  security  for  the  payment 
of  his  bill  discounted  by  the  plaintiff,  and  notice 
was  given  to  the  charterers  on  the  10th  July,  1864. 
The  plaintiff  had  no  notice  of  the  second  deed, 
except  so  far  as  it  was  recited  in  the  registered 
mortgage.  The  vessel  reached  London  on  the  1st 
September  and  broke  bulk  on  the  9th,  and  it  was 
admitted  that  the  nett  freight  amounted  to  a 
considerable  sum.  Before  the  cargo  was  fully 
imloaded  and  delivered,  T.  took  possession  of  the 
vessel,  and  gave  notice  to  the  charterers  of  his 
statutory  mortgage,  and  of  the  assignment  of  the 
charter-parties,  &c.  The  plaintiff  then  filed  his 
bill  for  a  declaration  of  the  priority  of  his  charge, 
on  the  ground  that  T.  had  not  given  notice  to  the 
charterers  until  after  he  (the  plaintiff)  had  done  so. 
On  appeal  it  was  held,  that  as  the  mortgagee  of  a 
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ship  becomes  entitled  to  all  the  rights  of  an  owner 
from  the  time  of  his  taking  possession,  and  as  T, 
had  taken  possession  of  the  ship  before  the  freight 
had,  under  the  charter-party,  become  due,  the 
priority  of  T.  was  declared.^ 

A  mortgagee  of  a  ship,  upon  taking  possession, 
hecomes  legally  entitled  to  all  freight  wliich 
becomes  due  aft^jr  taking  such  possession,  in 
priority  to  mortgagees  of  the  freight.  Having 
such  legal  title,  he  is  entitled  as  against  a  mesne 

incumbrance  of  which  he  has  no  notice  to  tack  a 
subsequent  incumbrance  on  the  freight.  As 
between  him  and  other  mortgagees  of  the  freight, 
any  notice  of  this  mesne  incumbrance  given  to  the 
charterers  by  the  other  mortgagees  is  immaterial.^ 

The  owner  of  a  vessel  cannot  bring  an  action  on  who  may  or 
a  charter-party  entered  into  by  a  broker  on  his  on  the  contract 
behalf,  but  to  which  he  was  not  made  a  party. 

Thus,  under  a  charter-party  entered  into  by  a 
broker  on  behalf  of  the  owner  of  a  vessel,  whose 
name,  however,  did  not  appear  on  the  charter-party, 
the  freight  was  to  be  paid  to  the  broker  on  behalf 
of  the  owner.  The  owner  assigned  the  freight  to 
A.,  who  gave  notice  of  the  assignment  to  the  broker, 
but  not  to  the  Lords  of  the  Treasury,  by  whom  the 
freight  was  to  be  paid: — Held,  that  after  such 
assignment  and  notice,  the  freight  was  no  longer  in 
the  order  and  disposition  of  the  owner,  and,  con- 
sequently, did  not,  upon  his  subsequently  becoming 
bankrupt  pass  to  his  assignees.^ 

*  Brown  i'.  Tanner,  L.  R.  3  Oh.  697 ;  3  Asp.  Mar.  L.  C.  04. 

*  Liverpool  Marino  Credit  Co.  v.  Wilson,  L.  R.  7  Ch.  507. 

*  Gardner  u.  Lachlan,  5  L.  J.  Ch.  332. 
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Where  a  vessel  is  put  up  as  a  general  ship  and  the 
shipper  of  goods  on  board  of  her  has  no  knowledge 
that  the  vessel  is  under  charter,  the  owner  is  the 
proper  person  to  be  sued  in  the  event  of  the  goods 
being  damaged.^ 

If  a  ship  is  chartered  for  a  particular  voyaj^e,  and 
put  up  as  a  general  ship  by  the  charterer,  it  is  not 
enough  to  make  the  owners  liable  for  the  non- 
delivery of  goods,  to  show  that  they  were  put  on 
board  the  sliip  to  be  carried  on  this  voyage,  unless 
it  be  proved  that  they  were  received  on  board  by 
some  person  appointed  or  authorized  by  the  owners.- 

If  a  person  ship  goods  on  board  a  vessel,  knowing 
that  she  is  chartered,  the  consignee  of  the  goods 
can  maintain  no  action  against  the  owner  of  the 
ship  if  the  goods  be  injured  by  bad  stowage. 

If  the  shipper  of  goods  was  warned  as  to  the 
way  in  which  goods  would  be  stowed,  the  consignee 
cannot  maintain  any  action  for  damage  occasioned 
by  such  stowage,  even  if  the  stowage  were  bad.^ 

In  an  action  against  the  defendants,  as  owners 
of  a  ship  called  "  The  Seaflowcr,"  for  not  delivering 
goods  shipped  on  board  that  vessel  by  the  plaintiff, 
it  turned  out,  in  evidence,  that  though  the  defen- 
dants were  the  owners  of  the  ship,  she  had  in.  fact, 
been  chartered  for  that  voyage  by  them,  to  two 
persons  of  the  name  of  Reed  and  Parkinson. 

>  Figlia  Magffiore,  The,  L.  R.  2  A.  &  E.  106. 

■  Mackenzie  v.  Rovvo,  2  Camp.  482. 

»  Major  V.  White,  7  C.  &  P.  41 ;  HoTill  v.  Stephenson,  4  0.  &  P.  469. 
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Upon  this  evidence,  Lord  Kenyon  non-suited 
the  plaintiflF,  holding, — "As  no  express  contract 
was  proved  with  the  defendants,  that  Reed  and 
Parkinson  were  for  that  voyage  to  be  deemed  as 
the  owners,  and  the  captain  as  their  agent  pro  hac 
vicey  the  liability  being  shifted  by  the  charter-party 
from  one  party  to  the  other."  ^ 

By  the  charter-j)arty  in  Newberry  v.  Colvin,* 
which  case  was  carried  to  the  House  of  Lords,  the 
owner  covenanted  with  Betham  that  he  should  be 
master ;  that  the  owner  should  be  allowed  to  put 
on  board  100  tons  of  iron  for  the  outward  voyasje, 
and  that  the  ship  "  should  be  put  and  continued  in 
the  service"  of  Betham  for  twelve  months,  vnth 
power  to  load  such  goods  as  he  thought  fit  and  to 
trade  to  and  from  certain  specified  ports;  the 
owner  to  man  the  ship  and  to  provide  stores  and 
necessaries  for  the  ship  and  crew  during  that 
period.  Betham,  on  his  part,  accepted  the  appoint- 
ment as  master,  and  covenanted  to  accept,  receive, 
and  take  the  said  ship  into  his  service  for  twelve 
months  certain,  and  to  pay  freight  for  the  use  and 
hire  of  the  ship  at  the  rate  of  25s.  per  registered 
ton  per  month ;  and  it  was  further  agreed  between 
them,  that  an  agent  of  the  owner  should  continue 
on  board,  with  power  in  certain  events,  to  displace 
Betham  as  master,  and  to  appoint  another  in  his 
stead.  It  was  held  that  by  this  contract  the 
cliarterer,    Betham,    was    constituted    owner  pro 

*  James  v.  Jones,  3  Esp.  27. 

•  7  Bing.  190;  Schuster  r.  M*Kollar,  2G  L.  J.  Q.  B.  286. 
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tempore^  and  that  the  owner  of  the  ship  was  not 
liable  upon  a  bill  of  lading  for  non-delivery  of  the 
goods  therein  specified. 

Each  of  the  part  owners,  for  whom,  and  with 
whose  authority,  a  contract  for  the  ship's  employ- 
ment has  been  made,  is  liable  in  full  for  any 
breach  of  it.  And  he  may  be  sued  alone  for  the 
breach,  subject  to  a  right  to  apply  to  the  Court,  to 
require  the  plaintiff  to  join  the  other  owners  who 
are  liable  on  the  contract,  as  defendants.^ 

An  order  must  be  applied  for  if  it  is  desired  to 
have  them  joined ;  and  such  an  order  will  generally 
be  made.^ 

A  judgment  against  one  of  the  part  owners, 
although  unsatisfied,  is  a  bar  to  any  action  for  the 
same  matter  against  others  of  them.* 

Again,  one  part  owner  may  now  sue  alone  on  the 
contract.  His  action  will  not  fail  for  want  of  the 
others,  as  formerly  it  would  have  done.*  But  the 
defendant  may  apply  to  the  Court  to  require  the 
other  owners  to  be  joined.^  If  they  are  not  willing 
to  join  as  plaintiffs,  the  proper  course  seems  to  be, 
to  join  them  as  defendants.* 

By  rule  9  of  R.  S.  C.  1883,  XVI.,  however,  one 
owner  may  sue  on  behalf  of  himself  and  the  other 

^  R.  S.  C.  1883,  XVT.  11 ;  Ch.  XVI.  9 ;  Pilloy  v.  Robinson,  L.R.  20  Q.B.D. 
155  ;  57  L.  J.  Q.  B.  54. 

•  Kendall  v.  Hamilton,  L.  R.  i  App.  Gas.  50 1 ;  43  L.  J.  C.   P.  48;  Wilson 
V.  Balcarrcs  Hrook  S.  S.  Co.,  L.  R.  (1803,)  1.  Q.  B.  422. 

'  Kendall  v.  Hamilton,  L.  R.  4  App.  Cas.  501. 

♦Boson  V.  Sandford,  2  Salk.  410;  Kendall  r.  Hamilton,  L.  R.  4  App- 
Cas.  5at. 

»  R.  S.  C.  1883,  XVI.  11. 

«  Luko  V.  South  Konsinjrton  Hotel  Co.,  L.  R.  11  Ch.  D.  121 ;  48  L.  J.  Ch.361. 
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owners.  In  DeHart  v.  Stevenson/  where  this  \vas 
done,  the  Court  refused  to  require  the  other  part 
owners  to  be  added  as  plaintiffs,  the  only  object 
being  to  secure  their  liability  for  costs. 

The  defendants  chartered  two  vessels  of  300  tons  Effect  of 
each  for  a  voyage  from  Ibraila  to  London  with  full  Contnwjts. 
cargoes  of  petroleum,  at  84^.  per  ton.  In  consequence 
of  their  stores  at  Ibraila  having  been  destroyed  by 
fire,  they  were  unable  to  furnish  any  oil ;  and  the 
owners  agreed  to  cancel  the  charter-parties  and 
to  procure  other  cargoes  upon  the  defendants 
guaranteeing  each  vessel  "  a  sum  of  900 1,  gross 
freight  home."  The  homeward  cargoes  shipped 
under  the  substituted  contract  fell  short  of  the 
guaranteed  sum  for  each  vessel  by  3 13 1.  68.  One 
of  the  vessels  arrived  in  safety ;  the  other  was  lost: — 

Held,  tliat  the  contract  w^as  broken  at  the 
moment  of  the  shipment  of  the  homeward  cargo, 
and,  consequently,  that  the  owners  w^ere  entitled  to 
recover  the  deficiency  in  respect  of  each  vessel, 
notwithstanding  the  loss  of  one  of  them. 

Erie,  C.  J.  in  delivering  liis  judgment  said  :— 
"This  was  a  substituted  contract,  and  is  to  be 
construed  with  reference  to  the  original  charter- 
party.  That  assumes  the  capacity  of  each  vessel  to 
be  300  tons,  and  provides  for  a  freight  of  845.  per  ton. 
The  owners  stipulate  for  a  full  cargo  of  petroleum. 
In  consequence  of  a  misfortune  at  the  contem- 
plated place  of  shipment,  the  charterers  were  imable 
to  supply  any  cargo.  A  new  contract  was  there- 
upon substituted,  imder  which  the  owners  were  to 

>  L.  B.  1  Q.  B.  D.  313;  45  L.  J.  Q.  B.  675. 
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take  any  other  cargo  they  could  procure;  the  defen- 
dants guaranteeing  that  they  should  at  least  receive 
900/.  gross  freight  for  each  vessel.  If  the  original 
contract  had  been  still  subsisting,  and  the  defen- 
dants had  only  put  on  board  each  vessel  150  tons 
of  petroleum  instead  of  300  tons,  the  contract  would 
have  been  broken  at  that  time.  So  the  gross 
amount  of  freight  on  the  cargoes  loaded  at  Kilia 
falling  short  of  the  guaranteed  sum,  the  contract 
was  broken  at  the  port  of  shipment.  The  ambi- 
guity arises  from  the  improper  use  of  the  word 
•  freight.'  " 

Willes,  J.  said : — "  The  substituted  agreement  is 
a  mere  arrangement  of  the  amount.  In  all  other 
respects  it  stands  upon  the  same  footing  as  the  ori- 
ginal contract.  The  liability  of  the  defendants  for 
not  loading  a  full  cargo  was  complete  at  the  same 
time  that  it  would  have  been  under  the  charter-party. 
And  they  are  not  the  less  liable  because  one  of  the 
vessels  was  lost  on  the  voyage  home.  If  the  original 
contract  had  been  fulfilled,  peradventurc  the  loss 
would  not  have  taken  place.  In  estimating  the 
damages,  therefore,  for  the  defendants'  breach  of 
contract,  the  loss  of  the  'Botassis'  is  out  of  the 
question."^ 

In  the  case  of  Yeames  t?.  Lindsay,^  the  defendants 
having  chartered  a  vessel  to  proceed  to  Taganrog,  and 
there  load  a  cargo  at  605.  per  ton,  wrote  to  the  plain- 
tiffs : — "  Inclosed  please  find  three  copies  of  charter 

»  Carr  v.  The  Wallachian  rctroleum  Co.,  L.R.  1  C.P.  636 ;  L.R.  2  C.P.  468. 

«3L.J.(N.  S.)8o5, 
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per  *  William  &  Mary/  from  the  Azof,  and  we  shall 
feel  obliged  by  your  sending  instructions  to  your 
firm  at  Taganrog  to  re-charter  for  us  upon  the  best 
terms  obtainable,  and  we  hope  you  may  be  able  to 
place  her  at  advantage ;  but  if  unfortunately  there 
^  should  be  any  loss,  your  draft  upon  us  for  the  dif- 
ference will  meet  with  due  honour."  At  the  time 
the  vessel  arrived  at  Taganrog  the  rate  of  freight 
was  40«.  per  ton,  and,  as  the  plaintiffs  could  not  get 
more,  they  put  their  own  cargo  on  board  at  that 
rate,  drawing  upon  the  defendants  for  the  difference 
between  that  and  60s. ;  at  which  rate  they  would 
have  to  pay  the  owner  in  England  when  the  vessel 
arrived.  The  vessel  was  lost,  and  the  defendants 
refused  to  accept  the  plaintiffs'  bill,  on  the  ground, 
that  inasmuch  as  the  ship  never  arrived  at  her  des- 
tination, the  plaintiffs  were  not  liable  for  the  freight, 
and  as  they  had  chartered  her  to  themselves  and  not 
to  third  persons,  they  had  not  paid  away  any  money 
and  therefore  they  had  sustained  no  such  loss  as  was 
contemplated  in  the  letter.  The  Court,  however, 
held  that,  "  as  the  moment  the  cargo  was  put  on 
board  there  was  a  difference  in  the  insurable  value, 
as  it  then  became  liable  to  a  freight  of  GOs.  instead 
of  40*.,  there  was  such  a  loss  sustained  as  was  in 
contemplation  at  the  time  of  the  contract." 

The  plaintiff's  ship  was  chartered  for  a  voyage 
from  Glasgow  to  Porto  Rico,  and  back  to  a  port 
in  the  United  Kingdom.  By  the  charter-party 
freight  for  the  voyage  was  to  be  at  the  rate  of  4:1. 
10«.  perton  upon  the  homeward  cargo;  and  "for 
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security  and  payment  of  all  freight,  dead  freight, 
demurrage,  and  other  charges,  the  owner  was  to 
have  an  ahsolute  lien  and  charge  on  the  said  cargo 
or  goods  laden  on  board;  hills  of  lading  to  he 
signed  by  the  master  as  presented  to  him,  and  at 
any  rate  of  freight,  without  prejudice  to  charter- 
party."  After  the  ship  had  arrived  at  Porto  Rico, 
and  part  of  the  homeward  cargo  had  been  put  on 
board  by  L.  &  C,  the  charterer's  agents  there,  for 
which  the  master  had  signed  and  given  them  a  bill 
of  lading  at  a  freight  of  40s.  per  ton,  L.  &  C. 
received  intelligence  of  the  charterers  having  stop- 
ped payment,  when  they  not  only  refused  to  put 
any  further  goods  on  board,  but  required  the  cargo 
which  had  been  already  shipped  to  be  returned  to 
them.  The  master  having  been  told  that  by  the 
Spanish  law  he  could  be  compelled  to  discharge  the 
cargo,  made,  under  protest,  a  new  contract  with 
L.  &  C,  by  which  the  ship  was  chartered  to  them 
on  a  voyage  to  a  port  in  the  United  Kingdom,  at 
the  freight  of  SOs.  per  ton.  Further  goods  were 
thereupon  shipped  by  L.  &  C,  and  the  former  bill 
of  lading  having  been  destroyed,  a  new  bill  of 
lading  was  signed  by  the  master  for  the  whole 
quantity  on  board,  at  the  freight  of  30«.  per  ton. 
L.  &  0.  consigned  the  cargo  to  the  defendants,  as 
their  agents  for  sale,  and  the  defendants  for  that 
purpose  received  and  became  the  holders  of  the 
bill  of  lading.  The  plaintiff  having  refused  to 
deliver  the  cargo  to  the  defendants  on  payment  of 
such  bill  of  lading  freight : — Held,  that  that  part  of 
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the  cargo  which  had  been  shipped  before  receipt  of 
intelligence  of  the  [stoppage  of  the  charterers,  had 
been  shipped  under  the  terms  of  the  charter-party, 
and  that  L.  &  0.  had  no  right  to  require  it  to  be 
unshipped,  and  the  master  had  no  power  to  vary 
the  chartered  freight  as  between  the  parties  to  the 
charter-party,  and  therefore  the  plaintiff  had,  as 
against  the  defendants,  a  lien  on  such  part  of  the 
cargo  for  the  freight  at  4*1.  lOs.  per  ton. 

Held  also,  that  the  rest  of  the  goods  were  shipped 
under  a  new  contract,  which  the  master  was  autho- 
rised to  make,  under  the  circumstances,  and  that 
plaintiffs  therefore  had  no  right  of  lien  on  these 
goods,  except  for  freight  at  30s.  per  ton. 

Held,  further,  that  the  expression  "  dead  freight" 
in  the  charter-party  did  not  apply  to  a  claim  of 
damages  in  respect  of  the  charterers  having  failed 
to  load  a  full  cargo,  and  that  it  therefore  gave  the 
plaintiffs  no  right  of  lien  on  the  cargo  for  the 
difference  between  the  rates  of  4/.  108.  and  SOs. 
per  ton.  ^ 

TThere  the  "Orpheus"*  was  on  a  voyage  from  Effect  of  two 
Liverpool  to  Viborg  in  Russian  Finland,  she  sailed  bein^r  entered 
from    Liverpool  with   two  charter-parties.      One  Beparate 

voyages. 

dated  the  4th  of  August,  by  which  she  contracted 
with  a  merchant  of  Liverpool  to  carry  a  cargo  of 
salt  to  Viborg;  and  another  dated  the  5th  of  August, 
by  the  terms  of  which  she  contracted  with  some 
merchants  of  Hull  mth  all  convenient  speed  to 

»  Pearson  v.  Goachen,  33  L.  J.  C.  P.  265. 
*  L.  R.  3  A.  &  E.  308. 
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proceed  to  Viborg  with  lil3erty  to  take  an  outward 
cargo  for  her  owners'  benefit,  and  there,  at  Viborg, 
to  take  a  cargo  of  deals  and  battens  with  which  she 
was  to  proceed  to  Grimsby.  On  the  voyage  she  came 
into  collision  with  the  "  Emilia,"  and  at  the  time 
of  the  collision  she  had  her  cargo  of  salt  on  board, 
with  which  she  proceeded  to  Viborg,  and  at  that 
place  she  took  on  board  the  cargo  of  deals  with 
which  she  proceeded  to  Grimsby,  where  she  was 
arrested  upon  a  warrant.  It  would  appear  that  the 
value  of  the  ship  was  insufficient  to  cover  the 

damage  which  had  been  done,  and  that  the  freight 
for  the  cargo  of  deals  belonged  to  the  owners  of  the 
vessel.  It  was  contended  that  the  freight  was  not 
liable  to  indemnification  for  the  damages  to  which 
the  "  Emilia"  was  entitled. 

Sir  R.  Phillimore  in  delivering  his  considered 
judgment  said : — "  The  next  and  last  branch  of  the 
contention  was,  that  inasmuch  as  this  cargo  was 
not  on  board  the  ship  at  the  time  of  the  collision, 
but  was  taken  on  board  on  a  subsequent  voyage, 
the  freight  though  accruing  to  the  same  owner, 
cannot  be  arrested  in  this  cause.  This  argument 
presented  more  difficulty  to  the  mind  of  the  Court, 
and  has  never,  it  was  said,  and  I  believe  correctly, 
received  a  formal  judicial  decision. 

"As  I  read  the  charter-party  which  relates  to 
the  deals,  I  am  of  opinion  that  freight  was  growing 
due  on  their  account  though  they  were   not  on 
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board  at  the  time  of  the  collision:  the  ship  was 
indeed  earning  two  freights  at  that  time.  With 
respect  to  the  freight  upon  the  salt,  it  is  enough  to 
say  that  it  is  not  within  the  jurisdiction  of  the 
Court.  Indeed  upon  the  freight  for  the  deals,  the 
shipowner  had  I  think  an  insurable  interest,  and 
tliat  freight  which  she  was  then  in  course  of 
earning  she  has  since  received.  If  the  converse  of 
the  present  case  had  occurred,  if  she  had  been  the 
suffering  instead  of  the  wrong-doing  vessel  in  the 
restitutio  in  integrum  to  which  she  would  have 
been  entitled,  would  have  been  included  the  freight 
on  a<*count  of  this  cargo  of  deals." 

The  charter-party  contains  the  contract  between  Liabuity  of 

Charterer 

the  owner  and  the  charterer  of  a  ship ;  and  unless  when  Shipper. 
it  expressly  provides  that  that  contract  may  be 
varied  by  the  bill  of  lading,  the  shipowner  will 
not  be  relieved  from  liability  by  an  exception  in 
the  bill  of  lading  which  is  not  in  the  charter-party. 
In  Kodoconachi  v.  Milburn,^  the  plaintiffs  who  were 
the  charterers  had  shipped  goods  under  the  charter, 
and  the  master  signed  a  bill  of  lading  containing  an 
exception  of  "  negligence  of  the  master  and  crew,'* 
which  was  not  in  the  charter.  Owing  to  the  negli- 
gence of  the  master  the  goods  were  lost.  It  was 
held,  that  the  master  had  no  authority  to  insert  such 
a  clause  in  the  bill  of  lading,  that  it  could  not  pre- 
judice the  charter,  but  was  a  mere  receipt  for  tlie 
goods  shipped,  and  that  the  shipowners  were  thcrc- 

»;L.  R.  is  Q.B.D.  67 ;  6  Asp.  M.L.C.  100 ;Lc(]no r.  Wjird,  L.R. 20  Q.B.D.  47o, 
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fore  liable.  In  this  case  Lord  Esher  said — "  What 
are  the  words  of  the  clause  in  the  charter-party  ? 
The  master  to  sign  bill  of  lading  at  any  rate  of 
freight,  and  as  customary  at  port  of  loading,  without 
prejudice  to  the  stipulation  of  this  charter-party, 
receiving  the  difference,  if  less  than  the  rates  speci- 
fied therein,  at  port  of  loading  against  his  receipt 
for  the  same.  That  is  all  one  clause.  It  is  to  be 
*  without  prejudice  to  the  stipulation  of  this  charter- 
party.'  Construing  those  words  in  a  business  manner, 
I  haye  no  doubt  that  they  mean  without  prejudice 
to  this  charter-party.  If  so,  there  are  authorities 
which  exactly  cover  this  question.  Suppose  that  I 
am  wrong  in  that  also,  and  that  those  words  refer 
only  to  the  rate  of  freight.  Suppose  that  the  provi- 
sion is  that  the  master  is  to  sign  a  bill  of  lading  in 
the  customary  form,  that  this  bill  of  lading  was  in 
the  customary  form,  and  that  the  words  ^without 
prejudice  to  the  charter-party*  do  not  apply  to  that 
provision.  Then  you  have  a  bill  of  lading  to  be 
signed  under  the  charter-party,  the  stipulations  of 
which  would  not  be  the  same  as  those  of  the 
charter-party.  What  in  that  case  is  the  rule  as  to 
tlic  construction  of  the  two  documents?  In  my 
opinion,  unless  there  is  something  expressly  to  the 
contrary  written  in  them,  the  proper  construction 
of  tlie  two  together  is  that,  as  between  shipowner 
and  charterers,  the  bill  of  lading  is  to  be  taken  only 
as  a  receipt  for  the  goods  shipped;  and  I  adopt  fully 
what  has  been  twice  said  by  Lord  Bramwell  upon 
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that  point.^  Full  effect  can  be  given  to  both 
instruments  under  that  doctrine,  because  the  bill  of 
lading  is  an  instrument  upon  which  any  person  to 
whom  it  is  indorsed,  without  notice  of  its  differing 
from  the  charter-party  has  a  right  to  rely. 

"If  that  construction  is  correct,  cadii  qucestio^  the 
shipowner  in  this  case  is  certainly  liable  to  the 
charterer,  if  the  charter-party  between  them  alone  is 
looked  at.  To  sum  up  w^hat  I  have  said,  supposing 
that  the  words  *  as  customary  at  port  of  loading' 
refer  to  the  manner  of  signing,  there  is  nothing 
to  take  away  from  the  defendants  their  liability. 
But  supposing  that  those  words  mean  that  the 
master  is  to  sign  a  bill  of  lading  in  the  customary 
form,  then  the  words  *  without  prejudice  to  the 
stipulation  of  this  charter-party'  prevent  it  having 
any  effect  at  variance  with  the  effect  of  the  charter- 
party.  Lastly,  supposing  that  those  words  apply 
only  to  the  rate  of  freight,  and  that  the  only  bill 
of  lading  that  could  be  presented  to  the  master  to 
sign  was  the  one  he  did  sign,  then  still,  there  being 
nothing  expressly  stated  in  the  charter-party  to 
show  that  upon  the  signing  of  the  bill  of  lading, 
the  charter-party  is  to  cease  to  be  the  contract 
between  the  parties,  the  bill  of  lading  is  to  be 
treated  only  as  a  receipt  for  the  goods." 

And  Lopes,  L.  J.  added — "  I  believe  the  law  to 
be  this,  that  where  there  is  a  charter-party,  the  bill 
of  lading  operates  as  a  receipt  for  the  goods,  and  as 

*  Sewell  r.  Burdick,  L.  R.  10  App.  Gas.  74  j  Wagatail  v.  Anderson,  L.  B, 
4  C.P.D.  283  :  L.  K.  5  C.  P.  D.  171. 


120  LIABILITY  OF  CHARTERER  WUEN  SHIPPER. 

a  document  of  title  passing  the  property  in  the 
goods,  but  not  as  a  contract  between  the  charterer 
and  the  shipowner." 

And  in  a  recent  case  Lord  Esher  said : — 
"  In  this  case  the  action  is  brought  by  the  ship- 
owner against  the  charterer  for  the  breach,  as  he 
says,  of  the  charter-party.  Now,  the  only  contract 
between  tlie  shipowner  and  the  charterer  is  the 
charter-party.  As  between  them  the  bill  of  lading 
is  no  part  of  the  charter-party  contract — it  is  no- 
thing but  a  receipt  for  the  goods  put  on  board. 
The  bill  of  lading,  which  is  given  by  the  shipowner 
according  to  a  charter-party  between  him  and  the 
charterer,  docs  by  the  Mercantile  law  contain  the 
terms  of  the  contract  by  which  the  charterer  is 
enabled  to  hand  over  to  or  assign  to  the  assignee  of 
the  bill  of  lading.  As  between  the  assignee  of  the 
bill  of  lading  and  the  shipowner,  the  bill  of  lading 
contains  the  terms  of  the  contract  of  carriage,  but, 
as  between  the  charterer  and  the  shipowner,  the  bill 
of  lading  given  under  the  charter-party  is  no  part 
of  the  charter-party  contract.  But  the  terms  of  a 
charter-party  may  be  such  that  the  bill  of  lading 
may  be  in  effect  written  into  the  charter-party  so 
as  to  become  part  of  the  charter-party."^ 

In  Sanguinetti  v.  Pacific  Steam  Navigation  Co.,- 
it  was  hclcl  that  the  charterers  who  had  not  only 
shipped  the  cargo,  but  by  their  agent  abroad  had 
received  it  as  consignees,  were  released  by  the  cesser 
clause  from  further  liability  on  the  shipment   of 

X  Oriental  S.  S.  Co.  v.  Tylor,  L.  E.  (1893)  2  Q.  B.  518 ;  63  L.  J.  Q.  B.  12S. 

»  L.  H.  2  y.  B.  D.  238. 
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the  cargo.  It  was  however  recognised  that  the 
charterers  might  still  be  liable  on  a  promise  by  their 
agent  who  received  the  cargo.  But  it  has  since 
been  held  that  charterers  who  received  the  cargo 
were  not  released  by  a  cesser  of  liability  clause  from 
paying  demurrage  for  delay  in  discharging. 

Thus,  where  goods  were  shipped  on  board  the 
plaintiff's  ship  under  two  bills  of  lading,  by  which 
they  were  made  deliverable  at  the  port  of  discharge 
to  the  defendants  or  their  assigns,  "they  paying 
freight  and  all  other  conditions  as  per  charter-party.'* 

The  charter-party  which  was  entered  into  by  the 
defendants  as  charterers  for  account  of  another 
party  stipulated  for  payment  of  freight  and  demur- 
rage, and  also  that  the  liability  of  the  defendants 
as  charterers,  should  cease  as  soon  as  the  cargo  was 
on  board,  the  vessel  holding  a  lien  upon  the  cargo 
for  freight  and  demurrage.  In  an  action  against  the 
defendants  as  consignees  of  the  goods,  for  demurrage 
incurred  at  the  port  of  discharge: — It  was  held, 
that  as  the  cesser  clause  in  the  charter-party  was 
inconsistent  with  the  contract  contained  in  the  biU 
of  lading,  it  could  not  be  incorporated  into  the  bill 
of  lading,  and,  consequently,  that  the  defendants 
as  consignees  were  not  absolved  from  liability  for 
demurrage  incurred  at  the  port  of  discharge.^ 

Brett,  M.  B.  saying — **  In  this  case  the  charter- 
party  was  signed  by  the  defendants  as  charterers, 
and  possibly  it  was  signed  by  them  so  as  to  make 

>  GaUischen  v,  Stewart,  L.  B.  13  Q.  B.  D.  817$  63  L.  J.  Q.  B.  173, 
16 
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them  liable  upon  it  if  there  had  been  no  cesser 
clause  contained  in  it.  But  inasmuch  as  they  were 
only  agents  for  other  parties,  a  clause  was  inserted 
that  their  liability  should  cease  as  soon  as  the  cargo 
was  on  board.  If  the  charterers  had  done  nothing 
more,  their  liability  would  have  ceased,  according 
to  the  terms  of  the  cesser  clause,  as  soon  as  the  ship 
was  loaded.  But  they  did  do  something  more,  for, 
the  goods  being  shipped,  they  took  two  bills  of 
lading,  by  the  terms  of  which  the  goods  were  to  be 
delivered  at  the  port  of  discharge  to  the  defendants 
or  their  assigns.  The  contract  upon  the  bill  of 
lading,  is  distinct  from  the  contract  upon  the  charter- 
party,  for  under  the  bill  of  lading,  the  defendants' 
contract,  not  as  charterers  but  as  shippers ;  and  they 
are  sued  upon  the  contract  contained  in  the  bill  of 
lading  to  pay  freight  and  demurrage,  which  contract 
is  incorporated  into  the  bill  of  lading  from  the 
charter-party.  •  We  must  therefore  only  look  at 
the  contract  contained  in  the  bill  of  lading.  Even 
if  every  word  in  the  charter-party  which  ought 
to  have  been  incorporated  into  the  bill  of  lading 
had  been  written  into  it,  it  would  be  absurd  to 
suppose  that  the  cesser  clause  could  possibly  be 
written  into  the  bill  of  lading,  for  that  would  make 
every  part  of  the  contract  contained  in  the  bill  of 
lading  cease  the  moment  the  bill  of  lading  was 
given.  That  would  be  an  absolute  contradiction, 
and  shows  that  it  never  was  intended  that  it  should 
be  written  into  it.    So  much  only  of  the  contract 
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contained  in  the  charter-party  must  be  written  into 
the  hill  of  lading  as  is  consistent  with  the  contract 
contained  in  the  bill  of  lading.  The  charter-party 
contains  a  contract  for  the  payment  of  freight  and 
demurrage  which  is  not  inconsistent  with  the  con- 
tract contained  in  the  bill  of  lading,  and  which  must 
therefore  be  read  into  it  by  virtue  of  the  words  in 
the  hill  of  lading  which  incorporate  the  charter- 
party.  The  defendants  are  therefore  liable  upon  the 
contract  in  the  bill  of  lading,  which  is  wholly  in- 
dependent of  the  charter-party  except  as  regards  the 
conditions  contained  in  it,  which  are  not  inconsistent 
with  those  contained  in  the  bill  of  lading." 

By  a  charter-party,  it  was  stipulated  that  the 
ship  should  proceed  to  Penang,  and  there  load  a 
full  and  complete  cargo  of  legal  merchandize  from 
the  charterers'  factors,  and  proceed  therewith  to 
London,  and  there  deliver  the  same  on  being  paid 
freight  "lump  sum  of  2,800Z.  in  full  of  all 
charges." 

At  the  end  of  the  charter-party  was  the  following 
clause: — "The  Captain  to  sign  bills  of  lading  at 
any  rate  of  freight,  without  prejudice  to  this 
charter.  In  the  event  of  a  less  freight,  the  bills  of 
lading  of  part  of  the  cargo  to  be  filled  up  for  loss, 
if  any." 

Under  this  charter-party  the  charterers  shipped 
at  Penang,  goods  of  their  own  for  which  the  Captain 
signed  bills  of  lading  at  a  certain  specified  rate 
ot  freight.  The  goods  so  shipped  were  consigned 
for  sale  to  the  plaintifl",  the  correspondent  of  the 
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charterers  in  London,  who  was  under  a  general  en- 
gagement to  honour  bills  of  lading  upon  him  by  the 
charterers  upon  the  faith  of  consignments  to  be  made 
to  meet  them,  and  who  were  largely  in  advance  at 
the  time  of  shipment : — Held  that  the  owners  had 
a  lien  upon  the  goods  for  the  entire  lump  freight.^ 

In  the  case  of  Small  v.  Moates,*  Tindal,  C.  J.  said : 
"  The  question  stated  upon  the  pleadings  in  this  issue 
is  whether  the  plaintiffs  as  indorsees  of  certain 
bills  of  lading  of  certain  rice  and  saltpetre  which 
had  been  shipped  by  one  Wilkinson  on  board  *  The 
York'  at  Calcutta  and  conveyed  therein  to  London, 
were,  at  the  time  of  the  arrival  of  the  said  ship  la 
•  .  London,  entitled  to  demand  and  have  from  the 
said  defendant  as  owner  of  the  said  ship  the  posses- 
sion of  the  said  goods  and  merchandize  upon  pay- 
ment or  tender  to  him  as  such  owner  of  certain 
reasonable  freight  for  the  carriage  and  conveyance 
of  such  goods  and  merchandize  from  Calcutta 
to  London.  We  are  of  opinion  that  the  plaintiffs 
are  not  so  entitled,  but  that  the  defendant  the 
owner  of  the  ship  is  entitled  to  retain  the  same 
for  the  whole  of  the  freight  and  other  payments 
due  to  him,  under  the  express  reservation 
contained  in  the  charter-party.  Whether  upon 
the  proper  construction  of  the  charter-party,  the 
possession  of  the  vessel  was  completely  taken  out 
of  the  defendant,  and  vested  for  the  time  in  the 
master  who  was  also  the  charterer  of  the  vessel, 
as    contended    on  the  part  of   the  plaintiffs;  or 

1  GledBtanes  v.  Allen,  12  C.  B.  202.  *  9  Bing.  583. 
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whether,  as  contended  on  the  part  of  the  defendant 
the  possession  of  themaster  notwithstanding  his  being 
also  the  charterer,  and  notwithstanding  the  peculiar 
terms  of  the  charter-party,  still  continued  to  be  the 
possession  of  the  shipowner;  w^ould  have  been  a 
question  which  must  of  necessity  have  been 
determined  by  us  in  order  to  decide  the  right  of 
lien  set  up  on  the  part  of  the  defendant,  if  there 
had  not  been  an  express  agreement  between  the 
parties  as  to  this  right  of  lien  inserted  in  the 
charter-party  itself.  The  charter-party  states  that 
it  is  expressly  agreed  and  understood  between  the 
parties  that  the  ownership  of  the  ship  during  the 
continuance  of  this  charter-party  shall  remain 
firmly,  and  be  fully  vested  in  the  said  owner,  and 
that  he  shall  at  all  times  during  the  said  intended 
voyage  and  service,  have  a  full  and  complete  lien 
upon  the  lading  of  the  said  ship,  as  well  as  for 
all  losses  and  damage  which  the  said  owner 
may  sustain  or  be  put  to  in  consequence  of  the 
non-payment  of  any  of  the  bills,  to  be  given  for 
freight,  as  for  all  arrears  of  freight,  &c. ;  and  shall 
have  full  power  and  authority  to  hold  and  retain 
the  said  goods  until  full  payment  of  all  such  losses, 
charges,  damages,  and  arrears  of  freight  paid  for 
on  account  of  the  said  Wilkinson,  and  which  he 
of  right  ought  to  bear  and  pay  agreeably  to  the 
true  intent  of  the  said  charter-party.  And  after 
so  full  and  unequivocal  a  declaration  of  intention 
that  the  owner  shall  retain  the  right  of  lien  upon 
the  lading  of  the  vessel,  we  think  it  unnecessary 
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to  discuss  whether  such  consequence  would,  or 
would  not  have  followed  from  the  relation  in 
which  the  parties  have  placed  themselves  with 
respect  to  each  other  by  the  other  provisions  of  the 
charter-party.  An  express  contract  is  the  strongest 
and  surest  ground  upon  which  the  right  of  lien  can 
in  any  case  be  placed :  and  in  this  charter-party 
the  charterer  has  in  eifect  covenanted  with  the 
shipowner,  that  whatever  may  be  the  legal  operation 
of  the  charter-party,  as  between  themselves,  the 
charterer's  possession  of  the  ship  shall  be  the 
possession  of  the  owner,  so  far  as  the  right  of  the 
latter  to  a  lien  on  the  cargo  is  in  any  way  concerned. 
It  is  contended,  however,  on  the  part  of  the 
plaintiffs,  that,  admitting  such  right  of  lien  to 
exist  with  respect  to  so  much  of  the  lading  as 
was  the  property  of  the  cliarterer,  no  such  lien  can 
extend  to  any  part  of  the  lading  on  board  the 
vessel  which  was  the  property  of  third  persons, 
that  in  the  present  case  the  rice  and  saltpetre 
are  the  property  of  the  plaintiffs,  who  became 
the  indorsees  of  the  bill  of  lading,  for  a  valuable 
consideration,  without  notice  of  the  terms  of 
the  charter-party,  and  consequently,  that  they 
stand  in  the  same  situation  as  any  shipper,  whose 
goods  are  put  on  board  under  a  bill  of  lading, 
and  who  is  entitled  to  receive  them  after  the  voyage 
is  performed  upon  tendering  the  freight  mentioned 
in  the  bill  of  lading,  without  being  affected  by  any 
private  agreement  between  the  charterer  and  the 
owner  of  the  ship.    That  a  shipper  putting  his 
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goods  on  board  tlie  ship,  as  a  general  ship,  upon  the 
faith  of  a  bill  of  lading  signed  by  a  person  whom 
the  owner  has  allowed  to  bear  the  character  of 
master,  would  be  entitled  to  receive  his  goods  at 
the  end  of  the  voyage  upon  payment  of  the  freight 
reserved  by  the  bill  of  lading,  may  be  readily 
admitted  as  well  upon  the  reasonableness  of  the 
proposition  itself,  as  upon  the  authority  of  the 
decided  cases.  No  question,  however,  arises  in  this 
case,  as  to  goods  the  property  of  third  persons, 
originally  loaded  by  them  on  board  the  ship ;  all 
such  goods  having  been  duly  delivered,  so  far  as 
*  appears,  to  the  consignees,  or  the  indorsees  of  the 
bills  of  lading.  But  the  present  case  is  reduced  to 
the  single  inquiry,  whether,  under  the  circumstances 
stated  in  the  special  case,  the  rights  of  the  plaintiffs, 
wdth  respect  to  these  goods  arc  the  same,  (as 
contended  for  them),  as  the  rights  of  an  indorsee 
for  a  valuable  consideration  of  a  bill  of  lading  given 
to  a  shipper,  who  has  loaded  his  goods  on  board  the 
ship,  as  a  general  ship,  and  without  notice  of  any 
agreements  between  the  charterer  and  the  owner 
of  the  ship :  and  we  are  of  opinion  that  the  rights 
of  the  plaintiffs  are  not  the  same  with  the  rights 
of  shippers  under  the  circumstances  above  supposed. 
In  the  present  case  the  rice  and  saltpetre  were 
purchased  by  Wilkinson,  the  master  of  the  ship, 
and  shipped  by  him  as  dead  freight  on  his  own 
account.  Prom  the  moment  these  articles  were 
loaded  on  board,  the  lien  of  the  defendant  attached 
upon  them  for  the  freight  and  other  payments,  duo 
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to  him  under  the  express  contract  contained  in  the 
charter-party.  If  the  master  had  sold  this  cargo 
of  rice  and  saltpetre  to  a  third  person,  but  still 
retained  it  in  his  possession  on  board  the  ship,  to  be 
carried  to  London,  it  is  difficult  to  state  the  princi- 
ple upon  which  this  lien,  once  vested  in  the  shipowner, 
should  have  become  divested  from  him  by  such  sale. 
Where  goods  are  put  on  board  a  general  ship  under 
a  bill  of  lading,  and  the  owner  of  the  ship  has  by 
the  charter-party  reserved  to  himself  a  lien  upon 
the  goods  laden  on  board  the  ship,  for  his  freight 
due  under  the  charter-party,  he  has  such  lien  to  the 
extent  of  the  freight  due  for  these  particular  goods 
under  the  bill  of  lading,  whether  the  goods  remain 
the  property  of  the  same  person  during  the  voyage, 
or  are  sold  before  delivery  to  a  stranger,  or,  in  other 
words,  the  extent  of  the  shipowner's  lien  remains 
unaltered,  whether  the  biU  of  lading  is  indorsed  to  a 
third  person  for  a  valuable  consideration  or  the  goods 
are  deliverable  to  the  original  consignee,  and  upon 
the  same  principle  it  would  seem  to  follow  that  if  the 
lading  of  the  ship  belongs  to  the  charterer,  and  such 
lading  is  subject  to  the'shipowner's  lien  for  the  freight 
reserved  by  the  charter-party,  such  lading  if  it  be 
sold  by  the  charterers  after  it  is  put  on  board,  would 
pass  to  the  purchaser,  subject  to  the  lien  which  the 
shipowner  had  before  the  sale." 
When  shipper  It  is  the  duty  of  the  master  to  give  notice  of  the 
of  the  Charter-  chartcr-party  at  the  time  of  signing  the  bill  of 
lading,  and  the  master  is  justified  in  refusing  to 
sign  the  bills  of  lading  otherwise  than  in  accordeuxce 
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with  the  charter-party.  Until  the  shipper  is  either 
set  upon  inquiry,  or  has  notice  of  a  charter-party, 
he  may,  immediately  on  receiving  such  information 
or  notice,  refuse  to  accept  hills  of  lading,  or  to  he 
bound  hy  a  contract  having  reference  to  the 
charter-party,  and  is  entitled  to  have  his  goods  re- 
turned to  him  free  of  any  claim  hy  owners,  if  the 
master  refuses  to  sign  hills  of  lading  except  subject 
to  a  charter-party  containing  objectionable  pro- 
visions. 

In  a  case  where  a  Norwegian  vessel  was  ad- 
vertised as  a  general  ship,  by  Messrs.  C.  and  Co., 
an  English  firm,  described  in  the  advertisement  as 
brokers,  the  plaintiffs  entered  into  an  agreement 
with  Messrs.  C.  and  Co.  for  the  carriage  of  certain 
goods  at  a  stipidated  rate  of  freight,  and  placed  the 
goods  on  board  before  they  had  notice  of  any  charter- 
party  affecting  the  ship.     It  was  afterwards  proved 
that  Messrs.  C.  and  Co.,  were  charterers  of  the 
vessel  under  a  charter-party,  which  provided  that 
the  owner  should  have  a  lien    for  freight,  dead 
freight,  and  demurrage.    The  Captain  refused  to 
sign  bnis  of  lading,  except  subject  to  the  charter- 
party,  or  to  return  the  goods  to  the  plaintiffs.    It 
was  held  that  the  owners  of  the   ship   were  not 
entitled  to  retain  the  goods  in  satisfaction  of  their 
claims  under  the  charter-party,  and  that  the  plaintiffs 
were  entitled  to  have  the  goods  delivered  to  them 
free  of  any  claim  by  the  owners.^ 

^  Peek  V,  Lanen,  L.  B.  12  £q.  878. 
17 
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Thiscasewas  followed  in  "TheStomoway/'^  where 
it  was  held  that  when  a  person  without  notice 
of  a  charter-party  between  the  shipowner  and  the 
charterer,  ships  goods  on  board  a  vessel  which  is 
advertised  as  a  general  ship  by  the  charterer  onlr, 
such  goods  are  not  subject  to  a  lien  wliicli  may 
be  reserved  by  the  charter-party  to  the  shipowner 
in  respect  of  overdue  freight,  and  that  under  siieli 
circumstances  an  intending  shipper  is  not  bound  to 
inquire  as  to  the  existence  of  a  charter-party. 

A  person  who  ships  goods  on  board  a  vessel  and 
is  unaware  that  she  has  been  chartered,  is  warranted 
Id  assuming  that  the  master  is  acting  by  virtue  of 
his  ordinary  authority,  and,  therefore,  for  the  ship- 
owners in  signing  bills  of  lading. 

It  may  be  that  as  between  the  shipowners,  the 
master  and  the  charterer,  the  authority  of  the 
master  is  to  sign  bills  of  lading  on  behalf  of  the 
charterer  only,  and  not  on  behalf  of  the  shipowner. 
But  this  altered  state  of  the  master's  authority  \rill 
not  relieve  the  owner  from  liability,  as  the  master 
still  continues  to  be  the  servant  of  the  owner,  and 
as  such  is  clothed  with  a  character  to  which  the 
authority  to  bind  such  owner  by  signing  bills  of 
lading  attaches  by  virtue  of  his  office. 

Until  the  fact  that  such  authority  of  the  master 
has  been  put  an  end  to  is  brought  to  the  knowledge 
of  a  shipper  of  goods,  the  latter  has  a  right  to  look 
to  the  shipoAvner  as  the  principal  with  whom  the 
contract  is  made.  ^ 

» 61 L.  J.  Ad.  27. 
*  3t.  Cload,  8  L.  T,  N.  S.  51;  Sandeman  v.  Soarr,  L.  B.  2  Q.  B.  86, 
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So  when  a  master  puts  up  a  ship  as  a  general 
ship  and  the  shippers  have  no  knowledge  of  the 
existence  of  a  charter- party,  the  contract  in  the  bill 
of  lading  is  between  the  shippers  and  the  ship- 
owner, and  not  between  the  shippers  and  charterers; 
for  having  delivered  their  goods  to  be  carried  in 
ignorance  of  the  vessel  being  chartered,  and  having 
dealt  with  the  master  as  clothed  with  the  ordinary- 
authority  of  a  master  to  receive  goods  and  give  bills 
of  lading  on  behalf  of  his  owners,  they  are  entitled 
to  look  to  the  owners  as  responsible  for  the  safe 
carriage  of  the  goods. 

Thus  where  wine  was  shipped  on  board  at  Oporto, 
and  biQs  of  lading  were  signed  by  the  master  in  the 
common  form  without  reference  to  the  charter- 
party,  and  on  the  arrival  of  the  vessel  at  London, 
it  was  fovmd  that  the  wine  had  leaked  from  im- 
proper stowage.  In  an  action  against  the  owners 
for  the  loss,  it  was  held  that  the  shipper  was  entitled 
to  look  to  the  owners  as  responsible  for  the  safe 
carriage  of  the  wine,  inasmuch  as  he  had  delivered 
it  to  be  carried  in  the  ship  in  ignorance  that  she 
was  chartered.  ^ 

So  where  1,000  barrels  of  oilcake  were  shipped 
at  New  York,  the  vessel  being  at  the  time  under  a 
charter-party,  of  which  the  sliippers  were  ignorant, 
the  master  having  put  up  the  ship  as  a  general 
ship :  in  an  action  by  the  assignees  of  the  bills  of 
lading  against  the  shipowner  for  damage  suffered 
by  the  oilcake  on  the  voyage,  in  consequence  of  its 

» Sandcman  v.  Sourr,  L.R.2Q.B.  80 j  Hayn  v.  CalUford,  L.  R.  4  C.P.D,  182. 
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having  been  stowed  with  hogsheads  of  tobacco,  it 
was  held  that  the  owner  was  rightly  sued.  ^ 

The  question  of  liability  of  a  ship-owner  to  the 
consignee  of  a  bill  of  lading  for  damages  for  breach 
of  contract  in  refusing  to  deliver  goods  upon  pay- 
ment of  the  freight,  the  same  having  been  shipped 
in  a  general  ship  in  ignorance  of  the  charter-party, 
came  before  the  Court  under  peculiar  circumstances 
in  the  case  of  the  "Patria,"*  which  sailed  under 
the  flag  of  the  North  German  Confederation,  and 
was  chartered  by  a  German  firm  to  sail  from 
America  to  a  port  on  the  Continent  between  Havre 
and  Hamburg  and  Bordeaux  inclusive,  or  a  port  of 
Great  Britain.  The  charter-party  was  in  the  Ger- 
man language,  and  provided  that  the  master  should 
not  be  responsible  for  dangers  of  the  seas,  and  for 
events  caused  by  high  powers,  or  any  other  event 
of  navigation ;  the  vessel  was  loaded  on  the  West 
Coast  of  Central  America  with  a  general  cargo  for 
Hamburg,  part  of  which  consisted  of  coffee  shipped 
by  a  foreign  firm.  This  coffee  was  stowed  near  the 
bottom  of  the  hold,  and  goods  consigned  to  other 
consignees  were  stowed  above  it.  The  master 
signed  bills  of  lading  for  this  coffee  in  EngUsh, 
without  reference  to  the  charter-party,  to  be  deUv- 
ered  at  Hamburg  (the  dangers  of  the  seas  only 
excepted)  to  the  plaintiffs  or  assigns.  The  plain- 
tiffs were  merchants  in  London  and  at  the  time  of 
the  shipment,  neither  they  nor  the  shippers  had 
notice  of  the  charter-party. 

»  The  FigHa  Maggiore,  L.  E.  2  A.  &  B.  106. 
«  L.  B.  3  A.  &  £.  436. 
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On  the  voyage  owing  to  the  master's  severe  ill- 
ness, the  vessel  put  into  Palmouth,  and  remained 
there,  war  having  broken  out  between  Germany 
and  France,  owing  to  which  German  ships  could 
not  sail  in  safety ;  the  plaintifiPs  acquiesced  in  the 
ship  remaining  there  during  but  not  after,  the 
blockade  of  Hamburg,  and  oflPered  to  take  delivery 
of  the  cargo  consigned  to  them  at  Palmouth  and  to 
pay  full  freight,  and  after  the  raising  of  the  block- 
ade of  Hamburg  again  offered  to  take  delivery 
either  at  Palmouth  or  at  Hamburg  on  the  same 
terms.  This  was  refused  and  the  Court  held  that 
the  contract  contained  in  the  bill  of  lading  was  not 
affected  by  the  terms  of  the  charter-party,  and  that 
the  vessel  was  liable  for  any  breach  of  the  terms 
of  the  bill  of  lading,  and  that  whether  the  rights  of 
the  parties  with  reference  to  the  delivery  of  the 
coffee  at  Falmouth,  depended  upon  the  provisions 
of  the  English  law,  the  German  law,  or  the  general 
maritime  law,  the  refusal  of  those  in  charge  of  the 
vessel  to  deliver  the  goods  to  the  plaintiffs  at  Fal- 
mouth after  the  offer  to  pay  f uU  freight,  was  not 
justifiable. 

Where  the  vessel  has  been  sub-chartered  and  the 
shipper  puts  his  goods  on  board  under  this  charter 
without  notice  of  the  original  charter  he  will  not 
be  bound  by  the  terms  of  this  charter ;  thus  where 
a  ship  had  been  chartered  to  M.  for  twelve  months 
at  a  certain  sum  per  month,  the  owner  to  have  a 
lien  on  the  cargo  and  freight  for  arrears  of  hire. 
M.  sub-chartered  the  vessel  to  the  plaintiffs  for  a 
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voyage  to  Spain,  and  she  proceeded  there  and  took 
on  board  a  cargo  from  them. 

After  it  had  been  loaded,  the  Captain  required 
that  the  bills  of  lading  should  contain  a  stipulation 
for  payment  of  freight  as  per  the  original  charter, 
and  that  was  inserted  under  protest.  But  it  was 
held  that  the  owner  was  not  entitled  to  a  lien  on 
the  cargo  for  the  arrears  of  hire  under  the  charter. 
The  goods  had  been  taken  on  board  under  the 
sub-charter,  and  after  that  it  was  too  late  to  insist 
on  the  terms  of  the  other.^ 

Where  sbipper      When  the  charterer  treats  the  vessel  as  his  own, 

has  notice  of 

the  Charter-  and  himsclf  gives  bills  of  lading  to  the  shipper, 
without  any  intervention  of  the  master,^  he  himself, 
perhaps,  taking  one  bill  of  lading  for  the  whole 
cargo.  In  such  a  case  it  seems  clear  that  the 
remedy  of  the  shippers  on  their  contracts  is  against 
the  charterers  only ;  though  they  might  be  able  to 
proceed  against  the  shipowner  for  acts  done  to  the 
goods  improperly  by  the  master.'  And,  on  the 
other  hand,  the  freight  payable  by  the  shippers 
belongs  to  the  charterer,  not  to  the  shipowner.^ 

Or,  again  there  may  be  two  contracts  with  the 
shipper,  one  made  by  tlie  charterer,  and  another  by 
the  shipowner. 

The  charterer  may  imdertake  that  room  shall  he 
provided  for  the  goods  in  the  ship,  and  that  thev 

1  Tharflia  Sulphur  Co.  r.Cullif ord,22  W.R.  46 ;  The  EmilieDMarie,  44  L.  J.  Ad,9. 

•  Horman  v.  Royal  Exchanj^o  Shipping  Co.,  1  0.  &  £.  413. 
>  Havn  V.  Culliford,  L.  R.  4  C.  P.  D.  182. 

♦  Zwilchonbart  v.  Henderson,  23  L.  J.  Ex.  234, 
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shall  be  accepted  on  boaxd  for  carriage  upon  agreed 
terms ;  and  the  master  may  satisfy  that  undertaking 
by  taking  the  goods,  and  giving  a  bill  of  lading  on 
behalf  of  the  shipowner  to  carry  on  those  terms.^ 

In  Wagstaff  v.  Anderson,^  a  ship  had  been  char- 
tered for  a  voyage  from  London  to  Callao.  By 
tlie  charter  she  was  to  receive  at  such  loading 
berth  as  the  charterers  might  appoint,  all  such 
lawful  goods  as  might  be  required ;  the  whole  ship 
was  to  be  at  the  charterer's  disposal ;  the  master 
and  owners  were  to  give  the  same  attention  to  the 
cargo,  and  in  every  respect  remain  responsible  to 
all  whom  it  might  concern,  as  if  the  ship  were 
loaded  in  her  berth  by  and  for  the  owners  indepen- 
dently of  the  charterers ;  and  the  master  was  to  sign 
bills  of  lading  at  any  rate  of  freight  the  charterers 
might  require  without  prejudice.  The  ship  on 
being  loaded,  was  to  proceed  to  Callao  and  deliver 
the  cargo  agreeably  to  bills  of  lading,  the  act  of 
God,  &c.,  excepted.  The  charterers  were  to  pay 
a  lump  freight  by  their  acceptances  at  ninety  days 
from  the  ship's  final  sailing  from  Gravesend,  or  in 
cash,  less  discount,  at  Captain's  option,  but  the 
owners  were  to  accept  in  satisfaction  of  freight  all 
bills  of  lading  tearing  freight  payable  abroad  not 
exceeding  one-third  of  the  amount  of  the  charter. 

The  charterer's  liability,  except  for  freight,  to 
cease  on  the  vessel  being  loaded. 

The  charterers  "  acting  for  owners"  entered  into 
an  agreement  with  the  plaintiffs  that  the  ship  should 

» Carvor,  a.  158,  *  L,  B.  5  G.  F.  D.  171. 
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receive  a  quantity  of  cement  from  them  for  con- 
veyance to  Callao  at  a  certain  rate  of  freight,  and 
the  plaintiffs  shipped  the  cement  imder  bills  of  lading 
signed  by  the  master.  In  the  course  of  the  voyage 
the  vessel  was  forced  to  put  into  Monte  Video  ;  and 
being  unable  to  carry  them  on,  the  master  sold  the 
plaintiffs'  goods  under  circumstances  which  did  not 
justify  the  sale.  The  plaintiffs  sought  to  make  the 
charterers  responsible. 

It  was  held  that  they  wore  not  liable.  For  if 
the  agreement  that  the  cement  should  be  received 
on  board  was  made  by  the  charterers  on  their  own 
behalf,  it  had  been  performed  and  they  were  not 
responsible  upon  the  contract  to  carry  the  g-oods. 
Thesiger,  L.  J.  said — "  The  goods,  the  sale  of  which 
is  the  subject  of  dispute,  were  carried  under  a 
bill  of  lading,  and  primd  facie  the  master  in  signing 
that  bill  of  lading  would  be  acting  on  behalf  of 
the  persons  who  were  the  shipowners,  and  the 
shipo^vners  would  be  the  persons  responsible  for 
the  carriage  of  the  goods,  and  for  all  things  to 
which  the  agent  would  be  able  to  bind  the  ship- 
owners in  connection  with  the  goods.  But  it  is 
open  to  the  plaintiffs  to  negative  the  presumption 
of  the  liability  of  the  shipowner  in  two  ways,  either 
by  showing  that  the  transactions  between  the  ship- 
owners and  the  defendants  were  such  as  really  put 
the  defendants  for  that  particular  voyage  in  the 
position  of  the  ^shipowners,  according  to  the  prin- 
ciples laid  down  in  Colvin  -».  Newberry/ or  that, 

U  C.  &  r.  283. 
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altliougli  the  transactions  between  the  shipowners 
and  the  defendants  did  not  put  the  defendants  in 
the  position  of  shipowners,  yet  they  had  so  con- 
ducted themselves,  or  so  contracted  with  the  ship- 
pers of  the  goods,  as  to  make  themselves  personally 
responsible." 

Every  shipper  is  bound  by  the  contents  of  a 
charter-party  of  which  he  has  notice ;  and  he  can- 
not complain  of  want  of  such  notice,  where  it  is 
the  result  of  his  own  laches  in  not  applying  for 
biUs  of  lading  within  a  reasonable  time.  If  a 
person  ship  goods  on  board  a  vessel,  knowing  that 
she  is  chartered,  the  consignee  of  the  goods  can 
TTiaiTif^iTi  no  action  against  the  owner  of  the  ship, 
if  the  goods  be  injured  by  bad  stowage.^ 

Where  the  agent  of  the  charterers  has  notice  of  ^^ere 

^  charterers 

the  charter-party,  the  terms  and  conditions  of  the  *KepthM 

"■•         •'  notice  of  the 

same  will  be  binding  upon  him.  charter-party. 

Thus  where  A.,  the  charterer  of  a  vessel,  shipped 
certain  goods  on  board  such  vessel  under  a  bill  of 
lading  signed  by  the  master,  by  which  the  goods 
were  to  be  delivered  to  B.  or  his  assigns,  he  or  they 
paying  freight  for  the  said  goods  as  usual.  B.  was 
A.'s  agent  to  whom  at  the  time  t)f  shipment  A.  was 
indebted  for  advances,  and  the  bill  of  lading  was 
handed  by  him  to  B.,  in  order  that  the  latter  might 
apply  the  proceeds  of  such  goods  to  the  reduc- 
tion of  that  debt ;  but  B.  took  the  bill  of  lading 
with  notice  of  the  terms  of  the  charter-party — Held 

» Major  r.  White,  7  C.  &  P.  41  j  Blakio  v.  Sfcembridge,  28  L.  J.  C.  P.  329. 
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that  as  B.  was  the  agent  of  the  charterer,  and  Lad 
such  notice  of  the  charter-party,  he  was  not  entitled 
to  the  goods  without  payment  of  the  charter-freight, 
which  exceeded  the  amount  of  the  bill  of  lading 
freight.^ 

i^Yo  thS^'  It  is  an  almost  invariable  practice  and  usage  that 
charterer.  f^^Q  owucrs  of  a  ship,  although  they  let  it  out  upon 
freight  to  a  charterer  do  themselves  appoint  a  captain 
and  the  crew,  the  chartering  of  the  ship  not  being 
so  much  the  chartering  of  the  hull,  as  of  the  ship 
fit  for  the  purpose  of  mercantile  adventure.  There- 
fore, the  chartering  of  a  ship  in  any  particular  case 
to  the  master  does  not  create  any  more  respon- 
sibility in  the  owner  to  the  shippers  of  goods,  where 
such  fact  is  made  known  to  them,  than  if  the  ship 
were  freighted  to  an  entire  stranger.  The  master 
by  the  terms  of  the  charter-party  is  constituted,  as 
between  him  and  the  shippers,  owner  of  the  vessel 
and  contracts  with  them  not  as  the  agent  of  the 
owner,  but  on  his  own  account,  and  therefore  he, 
and  not  the  owner,  is  liable  to  the  shippers  for  the 
non-delivery  of  their  goods  pursuant  to  the  bills  of 
lading. 

By  the  charter-party  in  Newberry  t?.  Colvin,^  which 
case  was  carried  to  the  House  of  Lords,  the  owner 
covenanted  with  Betham  that  he  should  be  master, 
that  the  owner  should  be  allowed  to  put  on  board 
100  tons  of  iron  for  the  outward  voyage,  and  that 
the  ship  "should  be  put  and    continued   in   the 

»  Korn  V.  Deslandes,  30  L.  J.  C.  P.  297. 

•  7  Bing.  190;  Schuster  v.  McKellar,  26  L.  J.  Q.  B.  281. 
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service"  of  Betham  for  twelve  months,  with  power 
to  load  such  goods  as  he  thought  fit,  and  to  trade  to 
and  from  certain  specified  ports,  the  owner  to  man 
the  ship  and  to  provide  stores  and  necessaries  for 
the  ship  and  crew  during  that  period.  Betham,  on 
his  part,  accepted  the  appointment  as  master  and 
covenanted  to  accept,  receive,  and  take  the  said  ship 
into  his  service  for  twelve  months  certain,  and  to 
pay  freight  for  the  use  and  hire  of  the  ship  at  the 
rate  of  2os.  per  registered  ton  per  month ;  and  it 
was  further  agreed  between  them,  that  an  agent  of 
the  owner  should  continue  on  board,  with  power  in 
certam  events,  to  displace  Betham  as  master  and  to 
appoint  another  in  his  stead.  It  was  held,  that  by 
this  contract  the  charterer  Betham  was  constituted 
owner  pro  tempore^  and  that  the  owner  of  the  ship 
was  not  liable  upon  a  bill  of  lading  for  non-delivery 
of  the  goods  therein  specified. 

The  principles  by  which  juries  ought  to  be  guided  Meaaure  of 
in  estimating  the  damages  arising  out  of  any  breach 
of  contract  were  laid  down  in  Hadley  v.  Baxendale,^ 
where  the  Court  said, — "  We  think  the  proper  rule  is 
this — where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  na- 
turally, i.  e.j  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may 

»  23  L.  J.  Ex.  179, 
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reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  or  the  breach 
of  it.  Now,  if  the  special  circumstances  under 
"which  the  contract  was  actually  made  were  com- 
municated by  tlie  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract  which  they 
would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  contract  under  those  special 
circumstances  so  known  and  communicated.  !But, 
on  the  other  hand,  if  those  special  circumstances 
were  wholly  unknown  to  the  party  breaking  the 
contract,  he  at  the  most  could  only  be  supposed 
to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise  generally,  and  in  the 
great  multitude  of  cases,  not  affected  by  any  special 
circumstances  from  such  breach  of  contract.  Per 
had  the  special  circumstances  been  known,  the 
parties  might  have  specially  provided  for  the  breach 
of  contract  by  special  terms  as  to  the  damages  in 
that  case,  and  of  this  advantage  it  would  be  very 
unjust  to  deprive  them." 

A  shipowner  is  entitled  to  be  paid  a  lump  freight, 
without  any  deduction  for  a  loss  of  part  of  the  cargo 
occurring  during  the  voyage  without  the  negligence 
or  fault  of  the  shipowner.^ 

In  Robinson  r.  Knights,^  the  charter-party  provided 

»  The  Norway,  12  L.  T.  N.  S.  67.  •  L.  R.  8  C.  P.  465, 
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that  the  ship  was  to  be  loaded  with  a  full  cargo,  and 
to  have  a  deck  cargo,  and  being  so  loaded  was  to 
proceed  to  London,  and  "  deliver  the  same  on  being 
paid  freight  as  follows: — a  lump  sum  of  31 5?., 
the  freight  to  be  paid  in  cash,  half  on  arrival, 
and  remainder  on  unloading  and  right  delivery 
of  the  cargo."  The  ship  arrived  in  London  with 
the  whole  of  the  cargo,  with  which  the  charterer  had 
loaded  her,  with  the  exception  of  a  deck  load,  which 
had  been  lost  during  the  voyage  by  one  of  the  except- 
ed perils  in  the  charter-party,  and  without  any  de- 
fault on  the  part  of  the  master  or  crew.  It  was  held 
that  the  shipowner  was  entitled  to  the  whole  of  the 
lump  freight  without  deducting  the  proportion  of 
freight  payable  in  respect  of  the  deck  load  which 
had  been  lost.  And  it  has  been  decided  that  under 
no  circumstances  can  the  shipper  insist  upon  deduct- 
ing from  the  full  freight  the  value  of  his  goods 
wrongfully  disposed  of  during  the  voyage.  He  must 
seek  his  remedy  for  that  value,  as  distinct  from  their 
freight,  by  cross  action.^ 

If  an  entire  ship  be  hired,  and  the  burthen  thereof 
expressed  in  the  charter-party,  and  the  merchant 
covenant  to  pay  a  certain  sum  for  every  ton,  &c., 
of  goods  which  he  shall  lade  on  boards  but  do  not 
covenant  to  furnish  a  complete  lading,  the  owners 
can  only  demand  payment  for  the  quantity  of  goods 
actually  shipped.^ 

»  Meyer  v.  Dresser,  10  L.  T.  N.  8.  612 ;  Dakin  r.  Oxiey,  2  Asp.  M.L.C.  6 ; 
The  Salacia,  32  L.  J.  Ad.  43. 

*  Lady  James  v.  The  East  India  Co.,  Abbott  on  Sh.  553. 
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On  the  other  hand,  where  he  does  agree  to  supply 
a  full  cargo,  liis  liahility  is  not  limited  to  the 
tonnage  expressed  in  the  charter-party;  and  the 
burthen  being  described  as  261  tons  or  thereabouts, 
whereas  the  vessel  would  really  have  held  400  tons, 
it  was  held  that  the  merchant  must  pay  for  the 
entire  amount  she  could  have  stowed.  If  there  was 
a  fraudulent  representation  it  would  be  different.^ 

Where  there  is  an  agreement  for  a  specific  freight, 
no  evidence  can  be  given  of  a  deficient  performance 
of  contract  not  amoimting  to  breach  of  a  condition 
precedent,  with  a  view  to  reduce  the  damages; 
though  it  would  be  otherwise  if  the  action  were 
on  a  quantum  meruit.  Por  instance,  evidence  can- 
not be  offered  of  a  deviation  which  caused  delay 
and  expense,*  nor  of  injury  caused  to  the  contents 
of  some  of  the  packages  by  the  negligence  of  the 
master,  in  not  ventilating  them  sufficiently.^  And 
where  the  freighter  engages  a  ship  for  a  certain  time, 
the  owner  to  keep  her  in  repair,  he  cannot  claim  to 
deduct  from  the  freight  any  time  during  which  she 
is  under  repairs,  and,  therefore,  lying  idle.*  So, 
where  there  is  an  agreement  to  pay  pUotage  aud  port 
charges,  for  an  entire  voyage,  and  only  part  of  the 
cargo  is  delivered,  if  this  is  received,  the  whole  of 
the  charges  must  be  paid,  and  there  can  be  no  ap- 
portionment,^ nor  can  the  value  of  missing  goods,  be 

»  Hunter  v.  Fry,  2  B.  &  A.  421 ;  Thomas  i'.  Clarke,  2  Stark.  452  ;  Baricer 
V.  Windle,  6  E.  &  B.  675. 

»  Bornmann  v.  Tooke,  1  Camp.  377. 

»  Davidson  v.  Gwynne,  12  East  381. 

♦  Havelock  v.  Geddea,  10  East  555 ;  Ripley  v.  Scaife,  5  B.  &  C.  167. 

6  Christy  v.  Row,  1  Taunt.  3(K). 
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deducted  from  the  freight  payable  in  respect  of  goods 
deliyered.^ 

In  actions  for  not  supplying  any  cargo,  or  an 
incomplete  one,  the  measure  of  damage  is  the  dif- 
ference between  what  the  plaintiff  would  have  earned 
if  the  contract  had  been  fulfilled,  and  that  which  he 
has  earned,  notwithstanding  the  breach.^ 

In  Stewart  v.  Rogerson,^  it  was  held  that  on  a 
refusal  to  accept  cargo  the  measure  of  damages  was 
the  full  freight  payable ;  and  that  this  would  not  be 
affected  even  by  a  subsequent  inability  to  deliver  the 
cargo. 

The  amount  which  he  would  have  earned  is  open 
to  the  same  questions,  and  decided  upon  the  same 
principles,  as  the  amount  of  freight  payable.  Upon 
this  point,  Maule,  J.  says,  in  Cockburn  v.  Alex- 
ander,^— "  It  may  be  that  in  cases  of  this  sort,  dif- 
ferent amounts  might,  under  different  states  of  cir- 
cumstances, be  the  proper  measure  of  damages. 
If  you  could  show  that  there  were  goods  which 
the  charterer  might  have  obtained,  then  the  proper 
measure  of  damages  would  be  the  non-shipment  of 
that  cargo.  But  if  there  were  none,  it  may  be  that 
in  ascertaining  the  damage  an  average  is  to  be  taken 
on  all  kinds  of  goods.  It  is  in  that  way  I  think  that 
Lord  Tenterden  arrived  at  the  opinion  he  expressed 
in  Thomas  v.  Clarke,®  viz,  that  where  there  is  no 
cargo  at  all  to  be  had,  the  average  is  to  be  taken  of 

*  Meyer  v.  Dresser,  33  L.  J,  C.  P.  289. 

*  Hmiter  v.  Fry,  2  B.  &  A.  421 ;   Smith  v.  McGuire,  3  H.  &  N.  554 
McLean  v.  Fleming,  L.B.  2  H.L.  So.  128;  Morris  v.  Levibon,  L.B.  1  C.P.D.155, 

>L.fi.6C.F.424.  *6G.B.814.  •2Stark.450. 
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all  possible  kinds  of  cargo ;  that  is,  that  you  are  to 
assume,  contrary  to  the  fact,  that  there  are  goods  of 
each  of  the  kinds  enumerated,  because  the  obtaining 
goods  of  any  one  kind,  where  none  are  in  truth 
obtained,  cannot  a  priori  be  considered  as  more 
probable  than  the  obtaining  of  any  of  the  others." 
But  whatever  may  be  the  default  made  by  the 
charterers,  the  capta.in  is  still  bound  to  do  Ids  best 
to  obtain  freight,  and  where  after  breach  by  the 
defendant  he  has  refused  an  ojffer,  the  measure  of 
damages  is  what  the  charterer  ought  to  have  paid, 
minus  what  the  owner  might  have  got.  But  he  is 
not  bound  to  accept  any  offer  before  the  final 
breach  by  the  defendant.^ 

When  there  is  a  stipulation  that  in  case  the 
charterer  cannot  find  a  cargo,  he  shall  pay  a  certain 
sum,  and  in  such  case,  the  question  arises  as  to  his 
right  to  be  allowed  freight  subsequently  earned  by 
the  ship.  It  would  appear  from  the  cases,  that 
where  the  right  of  the  shipowner  to  the  sum  speci- 
fied has  once  absolutely  vested,  he  may  earn  as  much 
as  he  can,  and  retain  it,  over  and  above  the  payment 
from  the  charterer. 

A  ship  was  freighted  for  a  voyage  to  Petersburg 
and  back  at  so  much  per  ton  measurement ;  she  was 
to  take  a  single  cargo  of  lead  out,  and  to  bring  home 
a  return  cargo.  If  from  political  circumstances  she 
should  remain  forty  days  at  Petersburg  without  the 
outward  cargo  being  unloaded,  and  consequently 

^  Harries  v.  Edmonds,  1  C*  &  K.  686. 
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mthout  the  return  cargo  being  loaded,  the  Captain 
was  to  return  to  England,  and  be  paid  a  gross  sum, 
which  was  less  than  the  money  payable  per  ton.  The 
cargo  could  not  be  unloaded,  and  the  Captain  return- 
ed as  agreed,  bringing  back  the  lead,  but  on  his  way 
home  he  obtained  further  freight,  and  earned  money. 
It  was  held  that  he  was  entitled  to  retain  it.^ 

Where  the  defendants  chartered  a  ship  to  New 
Zealand,  and  it  was  agreed  that  they  were  to  load 
her  there,  or  by  their  agent  to  give  notice  that  they 
abandoned  the  adventure,  in  which  case  they  were 
to  pay  500Z ;  on  the  ship's  arrival  there  was  no  agent 
of  theirs,  either  to  supply  a  cargo,  or  to  abandon 
the  adventure.  The  Captain  waited  the  prescribed 
time,  and  then  went  in  search  of  freight,  and  ulti- 
mately obtained  a  cargo  far  more  remunerative  than 
that  which  the  defendants  were  bound  to  supply. 
He  dauned  to  retain  the  freight  and  to  recover  the 
500/.  also.  It  was  held,  however, — 1st.  That  if 
the  defendants  had  given  due  notice  of  abandon- 
ment, their  obligation  to  pay  the  500Z.  would  have 
become  absolute,  and  that  while  the  plaintiff  could 
have  recovered  no  more,  whatever  his  loss  had  been, 
they  could  have  claimed  no  reduction  on  account  of 
his  gains.  2ndly — ^That  as  no  notice  of  abandon- 
ment had  been  given,  their  right  to  close  the  trans- 
action by  payment  of  500/.  had  never  attached, 
nor  on  the  other  hand  the  right  of  the  plaintiff  to 
demand  this  sum.  Therefore  the  contract  remained 

1  BeUv.  FaUer,  2  Taa&t.  285. 
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as  if  there  had  never  been  such  a  stipulation.  If  the 
plaintiff  had  lost  more  than  5001.  he  might  have 
recovered  more ;  but  as  he  had  in  fact  lost  nothing, 
he  TV  as  only  entitled  to  nominal  damages  for  the 
breach  of  contract.^ 

If  the  charterer  himself  consents  to  the  owner's 
making  any  profit  of  his  ship,  as,  for  instance,  by 
taking  an  intermediate  trip  between  the  outward 
and  homeward  voyage,  no  claim  to  a  reduction  of 
freight  can  be  set  up  on  this  account,  even  though 
the  result  of  the  indulgence  may  be  that  higher 
freight  is  payable  by  the  defendant.  ^ 

A  charterer  who  has,  through  the  shipowner's 
default  in  not  being  ready  to  load  at  the  time 
agreed  upon,  been  compelled  not  only  to  pay  in- 
creased freight,  but  also  to  pay  a  higher  price  for 
the  article  to  be  shipped,  is  in  the  absence  of  evi- 
dence that  he  will  be  able  to  sell  at  a  correspond- 
ing increased  price  at  the  port  of  delivery,  or  of 
any  other  evidence  that  he  will  not  be  a  loser,  en- 
titled to  recover  as  damages  the  additional  price 
paid  as  well  as  the  difference  in  freight.^  And  if 
such  freight  was  in  fact  less  than  that  contracted 
for,  the  damages  would  of  course  be  merely  nominal 
for  breach  of  contract.^  In  all  cases,  however,  the 
damages  must  be  the  necessary  and  immediate  con- 
sequence of  the  breach  committed. 

»  Staniforth  v.  Lyall,  7  Bing.  160. 

'  Wi-gins  V.  Johnston,  14  M.  &  W.  609. 

3  Feathcjrstonc  v.  Wilkinson,  42  L,  J.  Ex.  78. 

*  Horuo  V.  Hou^'b,  L.  K,  9  C.  P.  137  j  Mayne  on  Damages,  268  et  seq. 
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Where  the  defendant  agreed  to  ship  goods  for  a 
certain  port,  in  a  ship  of  which  the  plaintiffs  were 
the  suh-charterers,  but  failed  to  ship  any  portion  of 
the  goods,  and  the  plaintiffs  were  unable  to  obtain 
any  freight :  held  in  an  action  to  recover  the  whole 
amount  of  the  freight  whicli  would  have  been  pay- 
able to  the  plaintiffs  if  the  contract  had  been  car- 
ried out,  that  the  plaintiffs  were  entitled  to  recover 
as  damages  a  sum  equivalent  to  the  entire  freight 
agreed  to  be  paid  by  the  defendant  for  the  goods  in 
question,  after  deducting  therefrom  a  proportionate 
part  of  the  expenses  of  carriage  which  had  been 
saved  by  reason  of  the  service  not  having  been  ren- 
dered. And  also,  that  the  sum  payable  by  the 
plaintiffs  to  the  original  charterers  of  the  vessel 
for  the  intended  voyage,  ought  not  to  be  deducted 
from  the  sum  payable  by  the  defendant,  as  the 
damages  payable  by  the  defendant  must  depend 
upon  his  own  contract  with  the  plaintiffs,  and  not 
upon  the  terms  of  the  bargain  between  the  plain- 
tiffs and  the  original  charterers.^ 

Where  the  charter-party  stipulated  "  that  freight 
should  be  paid  by  as  much  cash  as  the  master  might 
require  for  ship's  disbursements  at  port  of  loading, 
not  exceeding  200^.,  to  be  advanced  subject  to  3 
per  cent,  for  interest  and  insurance,  and  remainder 
at  port  of  discharge,  on  unloading  and  true  delivery 
of  the  cargo,  in  cash."  The  vessel  was  loaded  by 
the  charterer  and  the  sum  of  211i.  15s.  was  paid 
to  the  master  with  the  consent  of  the  shipowner's 

» iX'Angelia  &  Co.  v.  Mayappa  Setty,  I.  L.  R.  5  Cal.  578. 
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agents  at  ports  of  loading  for  ship's  disbursements. 
The  vessel  whilst  on  her  voyage  to  London  went 
ashore  at  Gibraltar  and  was  partially  submerged. 
Of  her  cargo,  which  consisted  of  flour,  barley,  cur- 
rants and  oil,  some  was  jettisoned,  some  was  washed 
out,  and  the  rest  had  to  be  taken  out  of  her,  in  a 
more  or  less  damaged  condition,  a  portion  being  sold 
at  Gibraltar  under  the  advice  of  surveyors,  whilst 
a  small  portion  was  sent  on  to  London  by  two  other 
vessels  at  a  cost  of  661.  13«.,  the  original  freight 
thereon  being  113Z.  lOs.  ^d.  which  was  paid  by  the 
consignees.  In  an  action  by  the  charterers  for 
damages  for  abandoning  the  voyage  at  Gibraltar  with- 
out their  consent,  Lord  Esher,  M.  E.  in  the  course 
of  his  judgment,  said : — "  What  are  the  damages  to 
which  the  plaintiffs  are  entitled  ?  The  contract  was 
to  pay  a  lump  sum  for  freight,  and  if  any  cargo 
arrived  at  the  port  of  destination  the  shipowners 
would  bo  entitled  to  the  tv^hole  freight.  But  the 
freight  is  to  be  earned  by  the  carriage  of  the  goods, 
and  by  their  carriage  up  to  the  end  of  the  voyage 
agreed  upon.  If  the  shipowner  did  not  perform 
the  voyage  at  all,  and  he  was  not  prevented  from 
performing  it  by  the  perils  of  the  sea,  he  is  not 
entitled  to  any  freight.  Here  the  shipowners  failed 
entirely  to  bring  the  ship  to  London,  and  conse- 
quently they  are  not  entitled  to  any  freight.  But 
before  starting  upon  the  voyage,  they  borrowed  some 
money  from  the  charterers.  This  was  either  strictly 
a  loan,  or  it  was  a  part  prepayment  of  freight,  and 
in  that  point  of  view  it  was  equally  in  substance 
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a  mere  loan  to  the  shipowners.  The  money  was 
adyanced  to  the  master  of  the  ship  with  the  consent 
of  the  shipowner's  agents  at  the  port  of  loading,  and 
there  can,  therefore,  he  no  question  as  to  the  autho- 
rity of  the  master  to  borrow  the  money,  Indef^d, 
if  the  master  was  left  without  money  at  Gibraltar, 
he  had  from  that  circumstance  alone  authority  to 
horrow  money  for  necessary  disbursements  about 
the  ship.  The  shipowners  have  had  the  benefit  of 
every  shilling  of  the  disbursements,  and  they  are 
hound  to  repay  to  the  plaintiffs  the  sum  which  they 
advanced.  Beyond  that  the  plaintiffs  are  entitled 
to  any  damages  which  they  have  suffered,  and  which 
are  the  natural  result  of  the  shipowner's  default. 
In  my  opinion,  if  the  goods  had  been  on  board  the 
charterers  would  have  been  entitled  to  have  them 
hack,  and  also  to  any  profits  which  they  would  have 
made  if  the  goods  had  been  brought  to  the  proper 
market."  ^ 

'  Assicurarioni  Gcnerali  v.  S.  S.  BeBsie  Morris  Co.,  L.R.  (1892) 2  Q.  B.  662. 
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THE  LEGAL  EFFECT  OF  THE  CLAUSES  AND    STIPU- 
LATIONS IN  THE  CHARTER-PARTY. 

In  the  case  of  a  charter-party,  the  vessel  named  Name  of 

■*•         "^  Vessel. 

therem  is  so  engaged  to  the  charterer  that  he  may 
refuse  to  load  another  instead,  and  the  withdrawal 
of  the  ship  would  be  a  breach  of  contract  for  which 
an  action  will  lie  ;  a  person  who  hires  a  vessel  under 
a  charter-party  does  so,  not  merely  from  a  wish  to 
have  his  goods  taken  to  a  particular  place,  but  upon 
a  careful  choice  of  the  vessel  itself  as  the  vessel  best 
adapted  for  his  purposes.  Many  considerations  may 
liave  influenced  him  in  the  determination  of  his 
choice,  and  after  these  have  determined  him  to  make 
a  contract  for  a  particular  vessel,  he  would  be  sur- 
prised to  be  told  that  all  he  wanted  was  to  have  his 
goods  conveyed  to  their  destination,  and  that  it  was 
immaterial  to  him  in  what  manner,  or  by  what  con- 
veyance, it  was  accomplished/ 

The  charter-party  impliedly  represents  that  the  ship  must  be 

sliip  contracted  for  is  in  existence  as  a  ship.     That  ^"^  **"*^'^^®- 
is  the  foundation  of  the  contract,  a  preliminary  con- 
dition which  must  be  satisfied  if  it  is  to  be  acted  upon. 

1  DoMattos  V.  GibsoD,  28  L.  J.  Ch.  602. 
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Whether  the  shipowner  warrants  to  the  charterer 
that  she  does  exist,  so  as  to  be  liable  in  damages  if 
it  should  turn  out  that  she  does  not,  must  depend 
upon  the  form  of  the  contract.  If  that  represents 
her  to  be  at  a  certain  port  in  safety,  when  she  is, 
in  fact,  at  the  bottom  of  the  sea,  it  seems  clear  that 
there  is  a  promise  or  warranty  that  she  exists  as 
represented,  for  breach  of  which  an  action  would 
lie.^  But  if  she  is  at  sea,  and  that  is  stated  so  that 
there  is  no  certain  representation  of  her  condition, 
there  is,  it  would  seem,  no  warranty  that  she  exists, 
and  the  contract  on  each  side  depends  upon  her 
continued  existence  as  a  preliminary  condition.* 
statement  that  If  the  cliarter-party  represents  that  the  ship  is  a 
Bteamehip.  steamship,  that  is  material,  and  the  shipowner  is 
liable  if  she  cannot,  or  does  not  in  fact  work  as  a 
steamship,  in  the  ordinary  sense  of  the  term.  Thus 
where  goods  were  shipped  under  a  bill  of  lading, 
"  on  board  the  steamship  *  Hibernia,'  from  Singa- 
pore to  London,  with  liberty  to  call  at  any  ports  in 
or  out  of  the  route  and  discharge  coals,  and  to  tran- 
ship the  goods  by  any  other  steamer  &c."  The 
"  Hibernia"  was  an  auxiliary  screw  steamer,  and  the 
voyage  home  was  made  under  sail  for  the  most  part, 
by  the  owner's  instructions ;  she  thus  arrived  much 
later  than  if  she  had  made  an  average  voyage  under 
steam.  The  shipper  was  held  entitled  to  damages 
for  the  delay,  Blackburn,  J.,  observing : — "  It  is 
part  of  the  contract  thnt  the  goods  are  to  be  for- 

»  Bohn  V.  BurneBB,  32  L.  J.  Q.  B.  204. 

»  Johnson  v.  Macdonald,  9  M.  &  W.  600 ;  Taylor  P. CaldweU,  32 L.  J. (JR 
164 ;  Coutarior  v.  Haetie,  5  H.  L.  C.  673, 
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warded  per  steamer,  that  is,  by  a  vessel  worked  by 
steam  power  principally.  It  is  not  necessary  that 
it  should  be  worked  every  day  by  steam  power,  but 
worked  by  steam  powder  as  the  chief  and  principal 
power."  ^ 
A  misstatement  of  the  vessel's  nationality  may  be  Nationality  of 

V  6So61> 

very  material  to  the  charterer,  either  in  time  of  war, 
as  bearing  upon  her  neutrality  or  otherwise;^  or  in 
time  of  peace,  with  reference  to  the  navigation  laws 
of  the  places  where  she  may  be  intended  to  ti'ade ; 
or  with  reference,  perhaps,  to  tliG  question  by  what 
rules  of  law  the  effect  of  the  contract  is  to  be  deter- 
mined. 

In  Reusse  v.  Meyers,^  a  ship  was  described  as 
Swedish  in  a  charter-party  for  a  voyage  from  London 
to  Gottenburg.  The  charterer  refused  to  load  her, 
on  the  ground  that  she  was  not  Swedish,  but  British 
built,  whereby  he  had  been  prevented  from  send- 
ing her  to  Gottenburg.  Evidence  was  given  by  the 
owner  that  she  was,  in  fact,  British  built,  but  that, 
when  the  contract  was  made,  she  had  a  complete 
set  of  Swedish  papers,  and  treasury  licence  to  sail 
as  a  Swedish  ship,  all  of  which  was  known  to  the 
charterer.  Lord  Ellenborough  said : — "  I  should  hold 
that  the  ship  must  correspond  with  the  description 
in  the  written  contract ;  but  she  is  Swedish  in  one 
sense,  being  furnished  with  Swedish  papers,  and  in 
a  condition  to  na\dgate  as  a  Swedish  ship.    Although 

*  Frascr  v.  Telegraph  Construction  Co.,  L.  E.  7  Q.  B.  566. 
'  Lothiaa  r.  Henderaon,  3  B.  &  P.  499.  »  3  Camp.  475. 

70 
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the  expression  in  the  memorandum  for  charter  be 
ambiguous,  I  think  it  was  enough  that  she  had  a 
Swedish  national  character,  imposed  upon  her,  and 
that  she  was  Swedish  within  the  meaning  of  the 
parties  to  the  contract." 

Insuring  a  ship  by  an  English  name  docs  not 
amount  to  a  warranty,  or  a  representation,  that  she 
is  an  English  ship.  If  the  premium  would  be 
governed  hy  the  ship's  nationality,  the  imdcrwritors 
must  ask  for  information ;  they  must  not  trust  to 
the  name.^ 

Where  there  is  no  express  warranty  or  condition 
in  the  policy  that  the  ship  should  continue  English, 
such  a  condition  cannot  be  implied,  and,  conse- 
quently, the  fact  of  the  change  of  nationality  of  the 
ship  will  not  affect  the  contract  of  insurance." 

Law  of  the  The   subjcct  matter  of  each  contract  must  be 

looked  at,  as  well  as  the  residence  of  the  contracting 
parties,  or  the  place  where  tlic  contract  is  made. 
The  place  of  performance  is  necessarily  in  many 
cases  the  place  where  the  obligations  of  the  contract 
W'ill  have  to  be  enforced;  and  hence,  as  well  as  for 
other  reasons,  has  been  introduced  another  canon 
of  construction  to  the  effect  that  the  law  of  the 
place  of  the  fulfilment  of  a  contract  determines  its 
obligations.  But  this  maxim  as  well  as  the  former 
must  of  course  give  way  to  any  inference  that  can 
legitimately  be  drawn  from  the  character  of  the 

*  Clapham  v.  Coloj^aii,  3   Cjimp.  3S2;  Lothian  v.  ilcndorson,  3  B,  «&  P. 
499;  LeMesurier  v.  Vau^hau,  G  Last.  36:?, 

«  Dent  V.  Smith,  L.  R.  4  Q.  B.  41 1." 


flag. 
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contract  and  tho  nature  of  tho  transaction.  In 
most  cases,  no  doubt,  where  a  contract  has  to  be 
^^  holly  performed  abroad,  the  reasonable  presump- 
tion may  be  that  it  is  intended  to  be  a  foreign  con- 
tract determined  by  foreign  law;  but  this  prima 
facie  view  is  in  its  turn  capable  of  being  rebutted 
by  the  ex23ressed  or  implied  intention  of  the  parties 
as  deducted  from  other  circumstances. 

Again,  it  may  be  that  the  contract  is  partly  to  be 
performed  in  one  place  and  partly  in  another. 

In  such  a  case  the  only  certain  guide  is  to  be 
found  in  applying  sound  ideas  of  business  conve- 
nience and  sense  to  the  language  of  the  contract  it- 
self, with  a  view  to  discovering  from  it  the  true 
intention  of  the  parties.  Even  in  respect  of  any 
performance  that  is  to  take  place  abroad,  the  parties 
may  still  have  desired  that  their  liabilities  and  obli- 
gations shaU  be  governed  by  English  law;  or  it  may 
be  that  they  have  intended  to  incorporate  the 
foreign  law  to  regulate  the  method  and  manner  of 
performance  abroad,  without  altering  any  of  the 
incidents  which  attach  to  the  contract  according  to 
English  law.  Stereotyped  rules  laid  down  by  Juri- 
dical writers  cannot  therefore  be  accepted  as  in- 
fallible canons  oO  interpretation  in  those  days  when 
commercial  transactions  have  altered  in  character 
and  increased  in  complexity ;  and  there  can  bo  no 
hard  and  fast  rule  by  which  to  construe  the  multi- 
form commercial  aGrrecments  with  which  in  modern 
times  we  have  to  dcal.^ 

*  Prr  Bowon,  L.J.  in  Jacobs  r.  Credit  Lyonnaia  London  Agency.  L.R.  13 
Q.  15.  D.  5VJ;  53  L.  J.  y.  B.  150. 
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Exceptional  cases,  should  they  arise,  must  be 
dealt  with  upon  their  own  merits.  In  laying  down 
a  rule  of  law,  regard  ought  rather  to  he  had  to  the 
majority  of  cases  upon  which  doubt  and  litigation 
are  more  likely  to  arise ;  and  the  general  rule,  that 
where  the  contract  of  aflPrcightment  does  not  pro- 
vide otherwise,  there  as  between  the  parties  to  such 
contract,  in  respect  of  sea  damage  and  its  incidents, 
the  law  of  the  ship  should  govern,  seems  to  be  not 
only  in  accordance  with  the  probable  intention  of 
the  parties,  but  also  most  consistent  and  intelligi- 
ble, and  tlieref  ore  most  convenient  to  those  engaged 
in  commerce. 

In  determining  a  question  between  contracting 
parties,  recourse  must  first  be  had  to  the  language 
of  the  contract  itself,  and  (force,  fraud,  and  mistake 
apart)  the  true  construction  of  the  language  of  the 
contract  (^lex  contractits)  is  the  touchstone  of  legal 
right.  It  often  happenns,  however,  that  disputes 
arise,  not  as  to  the  terms  of  the  contract,  but  as  to 
their  application  to  unforeseen  questions,  which  arise 
incidentally  or  accidentally  in  the  course  of  perform- 
ance, and  which  the  contract  docs  not  answer  ia 
terms,  yet  which  are  within  the  sphere  of  the  relti- 
tion  established  therebv,  and  cannot  be  decided  as 
between  strangers. 

In  such  cases  it  is  necessary  to  consider  by  what 
general  law  the  parties  intended  that  the  transac- 
tion should  be  governed,  or  rather  to  what  general 
law  it  is  just  to  presume  that  they  have  submitted 
themselves  in  the  matter. 
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So  in  the  absence  of  express  provision  or  special 
usage,  the  general  law  itself,  in  many  points  of 
view  only  a  more  extended  usage,  supplies  the  gaps 
which  the  parties  have  left,  and  in  doing  so  some- 
times modifies  the  construction  of  general  words  in 
the  contract. 

It  is,  however,  generally  agreed  that  the  law  of 
the  place  where  the  contract  is  made,  is  prima  facie 
that  what  the  parties  intended,  or  ought  to  he  pre- 
sumed to  have  adopted  as  the  footing  upon  which 
they  dealt,  and  that  such  law  ought  therefore  to 
prevail  in  the  absence  of  circumstances  indicating 
a  different  intention.^ 

In  the  case  of  "TheBahia,"^  Dr.  Lushington  in  the 
course  of  his  judgment  said : — "  What  is  the  law 
that  was  actually  contemplated,  or  must  be  taken 
to  have  been  contemplated  by  the  parties  as  the 
law  for  determining  Avhat  mutual  obligations  not 
expressed  should  be  implied.  Judged  by  this  test 
alone,  the  British  law  would  not,  I  think,  be  appli- 
cable, for  neither  of  the  parties  to  this  contract, 
winch  was  evidenced  by  the  bill  of  lading,  con- 
templated the  application  of  the  British  law. 
Neither  of  the  parties  was  a  British  subject,  nor 
was  the  port  where  the  contract  was  made  a  British 
port,  nor  was  it  intended  that  the  vessel  should 
go  into  a  British  port.  If,  then,  British  law  is 
applicable,  it  must  be  it  was  brought  in  by  after 
circumstances,  irrespective  of  the  original  contract. 

*  Lloyd  r.  Gnibert,  L.  K.  1  Q.  B.  115. 

»  2  Asp.  M.  L.  C.  174 ;  12  L.  T.  N.  S.  146. 
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"  As  to  this,  it  was  said  that  though  the  shippers 
\rere  American,  the  indorsees  of  the  bill  of  lading 
were  British  subjects.  13ut  this  was  a  mere  accident, 
and  may  be  disregarded.  Tlien  it  was  said  that  the 
place  where  the  alleged  wrong  was  committed  by 
the  master  was  a  British  port,  and  that  the  lex  fori 
which  has  to  adjudicate  upon  this  alleged  wrong  is 
British  law.  Now  there  is  no  doubt,  that  in  the 
case  of  a  foreign  ship  coming  from  distress  of 
weather  within  local  British  jurisdiction,  both  ship 
and  cargo  are  in  many  respects  subject  to  British 
law.  They  would  be  so,  in  respect  of  pilot  dues, 
port  dues,  quarantine  regulations  and  other  matters 
of  that  description,  and  also  as  to  many  particular 
enactments  which  by  the  law  of  the  land,  arc  ex- 
pressly applicable  to  ships  in  general ;  but  it  does 
not,  therefore,  follow  that  the  terms  of  a  contract  of 
afFreirfitment  of  the  cari?o  should  be  fi^oTcmed  l)V 
English  law.  For  were  this  tlic  rule,  tlien,  if  a 
British  ship  were  found  in  a  French  port,  her  o^v^l- 
crs  would  have  to  submit  to  French  law,  and  all 
charter-parties  and  bills  of  lading  would  be  governed 
accordingly.  Save,  therefore,  so  far  as  the  lex  loci 
is  applicable,  ratione  loci  -or  ratioue  fori,  I  cannot 
hold  that  Briti.sh  law  is  applicable  to  this  case,  and 
I  think  that  a  British  Court  having  to  adjudicate 
with  respect  to  the  contract,  should  adopt  the  foreign 
law  which  had  from  the  beginning  been  contem- 
plated as  binding  between  the  contracting  parties. 
In  the  present  case  this  must  be  either  the  French 
law  or  the  New  York  law ;  for  it  was  not  contended 
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tliat  tlic  law  of  St.  Thomas,  whore  tho  cliartcr  Avas 
made,  governed  the  contract  between  the  master  and 
tlic  shipper.  Which  then  of  these  two  laws  ought 
to  prevail  ?  The  facts  on  which  reliance  is  placed 
in  order  to  prove  the  Xew  York  law  to  he  applicable, 
are,  that  the  bill  of  lading  was  made  at  New  York, 
and  in  Eni?lish — that  is  tho  lanq-uacre  of  New  York 
-—and  in  terms  not  unusual  in  American  contracts 
of  affreightment.  On  the  other  hand,  the  circum- 
stances  in  favour  of  the  applicability  of  the  French 
law  are,  that  the  vessel  was  a  Erench  vessel,  owned 
by  a  resident  in  France,  and  that  the  contract  Avas 
to  be  finally  executed  in  France,  for  the  port  of  des- 
tination was  Dunkirk ;  now,  if  the  Court  were  to 
pronounce  in  favour  of  the  law  of  New  York,  as  tho 
lex  loci  contractus^  the  practical  effect  would  be 
that  a  master  of  a  ship  touching  at  ports  of  different 
countries,  and  taking  goods  from  thence,  would,  on 
his  arrival  at  any  intermediate  port,  or  at  the  port 
of  destination,  find  himself  and  his  ship  subject  at 
the  same  time  to  the  different  laws  of  several  foreign 
countries,  a  result  nothing  short  of  confusion. 
Again,  it  is  to  be  remembered  that  the  master  was 
but  an  agent  acting  for  an  absent  principal,  that 
principal  being  a  domiciled  native  of  France.  If, 
therefore,  the  law  of  the  flag  of  the  vessel  be  adopted, 
but  not  otherT\'ise,  the  shipowner  would  be  able  to 
measure  beforehand  the  character  of  his  duties  and 
liabilities  as  a  carrier,  and  all  the  contracts  of  the 
same  nature  entered  into  by  his  agent  abroad  would 
be  regulated  by  an  uniform  principle.    Nor  would 
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tlio  shipper  have  any  reason  to  complain,  for  the 
Has  of  the  vessel  would  ,be  sufficient  notice  to  him 
of  the  law  by  which  his  contract  of  affreightment, 
if  he  chose  to  enter  into  one,  would  be  governed. 
'  The  Bahia,'  being  a  French  vessel,  I  incline  to 
consider,  that  so  far  from  inserting  by  implication 
into  this  bill  of  lading  any  agreement  to  accept  the 
law  of  New  York  as  to  the  mutual  risjhts  of  masters 
and  consignees  of  cargo  as  to  transhipment,  &c.,  the 
master  had  no  authority  to  bind  the  shipo^iier  to 
accept  the  law  of  New  York,  and  that  the  shipper 
must  be  taken  to  have  known  beforehand  that,  if 
circumstances  like  the  present  should  arise,  the  dis- 
pute would  have  to  be  settled  by  tlie  French  law." 

These  principle's  were  approved  and  followed  in 
the  case  of  the  "  Patria,"^  Avhich  sailed  under  the 
flag  of  the  North  German  Confederation,  and  was 
chartered  by  a  German  firm  to  sail  from  America, 
to  a  port  on  the  Continent,  between  Havre  and 
Ilamburg  and  Bordeaux  inclusive,  or  a  port  of 
Great  Britan.  The  charter-party  was  in  the  German 
language,  and  provided  that  the  master  should  not 
be  responsible  for  dangers  of  the  seas,  and  for 
events  caused  by  high  powers,  or  any  other  event 
of  navigation ;  the  vessel  was  loaded  on  the  West 
Coast  of  Central  America  with  a  general  cargo  for 
Ilamburg,  part  of  which  consisted  of  coffee  shipped 
by  a  foreign  firm.  This  colfee  was  stowed  near  the 
bottom  of  the  hold,  and  goods  consigned  to  other 
consignees  wore  stowed  above  it.  The  master  signed 

^  L.  E.  3  A.  &  £.  436. 
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bills  of  lading  for  this  coffee  in  English,  without 
reference  to  the  charter-party,  to  be  delivered  at 
Hamburg  (the  dangers  of  the  seas  only  excepted)  to 
the  plaintiffs  or  assigns.  The  plaintiffs  wore  mer- 
chante  in  London,  and  at  the  time  of  shipment, 
neither  they  nor  the  shippers  had  notice  of  the 
charter-party.  On  the  voyage,  owing  to  the  master's 
severe  illness  the  vessel  put  into  Falmouth,  and 
remained  there,  war  having  broken  out  between  Ger- 
many and  France,  owing  to  which  German  ships 
could  not  sail  in  safety;  the  plaintiffs  acquiesced 
in  the  ship  remaining  there  during,  but  not  after, 
the  blockade  of  Hamburg,  and  offered  to  take  de- 
hvery  of  the  cargo  consigned  to  them  at  Falmouth 
and  to  pay  full  freight,  and  after  the  raising  of  the 
blockade  of  Hamburg,  again  offered  to  take  delivery 
either  at  Falmouth  or  at  Hamburg,  on  the  same 
terms.  This  was  refused,  and  the  Court  held  that 
the  contract  contained  in  the  bill  of  lading,  was  not 
affected  by  the  terms  of  the  charter-party;  and  that 
the  vessel  was  liable  for  any  breach  of  the  terms  x>i 
the  bill  of  lading;  and  that  whether  the  rights  of  the 
parties  with  reference  to  the  delivery  of  the  coffee 
at  Falmouth,  depended  upon  the  provisions  of  the 
English  law,  the  German  law,  or  the  general  mari- 
time law,  the  refusal  of  those  in  charge  of  the  vessel 
to  deliver  the  goods  to  the  plaintiffs  at  Falmouth 
after  the  offer  to  pay  full  freight,  was  not  justifiable. 
And  Sir  Robert  Phillimore  observed  that  '^the 
case  of  Lloyd  v.  Guibert,^  related  to  the  questioa 

'  L.  U.  1  Q.  B.  115. 
21 
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of  what  law  should  be  applied  to  events  not  contem- 
plated by  the  contract ;  but  in  the  case  before  me 
the  contract  is  precise  in  its  language,  and  does 
contemplate  the  happening  of  events  which  might 
impede  the  execution  of  the  contract,  and  pro- 
vides that  with  one  special  exception,  viz, — *  the 
dangers  of  the  seas  only  excepted/^  such  events 
shall  not  excuse  the  shipowner  from  the  fulfilment 
of  the  contract.  I  must  presume  that  the  Gcnnan 
system  of  jurisprudence,  like  that  of  other  states, 
would  construe  according  to  its  plain  meaning  such 
a  contract  as  the  present.  According  to  the  natural 
construction  of  the  language  of  this  contract  the 
breaking  out  of  the  war  did  not  relieve  the  ship- 
owner from  the  obligation  of  fulfiUing  his  contract." 

A  claim  was  made  by  an  American  citizen  in  the 
winding-up  of  a  British  Steamship  Company  for 
damages  for  the  loss  of  his  cattle  arising  through 
the  negligence  of  the  master  and  crew.  The  ship 
in  which  the  cattle  were  carried  was  a  British  ship 
trading  between  Boston  and  Liverpool .  The  charter- 
party  contained  express  stipulations  exempting  the 
company  from  liabiKty  caused  by  the  negligence  of 
the  master  and  crew.  The  cattle  were  shipped  at 
Boston,  and  bills  of  lading  were  given  there,  in 
conformity  with  the  contract.  The  ship  stranded 
on  the  coast  of  North  Wales  owing,  as  was  admitted, 
to  the  negligence  of  the  master  and  crew.  Accord- 
ing to  the  law  of  the  State  of  Massachusetts,  as 
ascertained,  the  stipulations  exempting  the  owners 

^  Kay  V.  Wheeler,  L.  E,  2  C.  P.  302. 
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from  liability  through  negligent  navigation  were 
void ;  but  according  to  English  law  such  stipula- 
tions were  good,  and  were  usually  inserted  in  English 
bills  of  lading.  The  question  was  whether  the  law 
of  the  flag  (tliat  is  to  say  the  personal  law  of  the 

shipowner  or  the  lea;  loci  contractus)  should  govern 
the  contract  of  affreightment. 

Held,  on  the  authority  of  Lloyd  v,  Guibert,^  that 
the  stipulations  were  valid,  first,  on  the  general 
ground  that  the  contract  was  governed  by  the  law 
of  the  flag ;  and,  secondly,  on  the  particular  ground 
that  from  the  special  provisions  of  the  contract 
itself  it  appeared  that  the  parties  were  contracting 
with  a  view  to  the  law  of  England.^ 

The  master  of  a  German  ship  while  at  Constanti- 
nople, by  a  charter-party,  partly  in  English  and 
partly  in  German,  and  entered  into  with  Germans, 
chartered  his  ship  to  take  a  cargo  from  Taganrog 
to  England,  Havre  or  Hamburg: — It  was  held, 
that  the  contract  must  be  construed  according  to 
German  law.^ 

Where  the  defendants  were  an  English  limited 
company,  but  their  ships  were  registered  in  Holland 
in  the  name  of  a  Dutch  company  composed  of  the 
same  persons  as  the  defendants'  company,  and  car- 
ried the  Dutch  flag.  The  contract  was  in  English 
and  made  at  an  English  port.  Held  in  a  case  of 
collision  that  the  defendants'  liability  depended  on 
English  law.* 

»  L.  R.  1  Q.  B.  115. 

'  Be  the  MiHsoari  S.  S.  Co.  Monroe's  claim,  6  Asp.  M.  L.  C.  26i,  423. 
»  The  Express,  L.  R.  3  A.  &  E.  597. 

•  Ch.  Kero.  Bank  of  India  &c.  v,  Netherlands  India  S.  N.  Co.,  L.  R. 
10  Q.  B.  D.  621 ;  5  Asp.  M.  L.  G.  05. 
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When  cargo  is  shipped  on  hoard  a  foreign  yessel 
it  hecomes  subject  to  the  law  of  the  flag  of  the  ship 
in  which  it  is  shipped,  in  incidents  arising  out  of 
the  contract  of  shipment  and  with  regard  to  which 
the  contract  is  silent.  He  who  ships  goods  on  board 
a  foreign  ship  puts  them  on  board  to  be  dealt  mih 
by  the  law  of  the  country  of  the  ship,  unless  there 
is  a  stipulation  to  the  contrary. 

This  principle  was  laid  down  by  Brett,  J.  in  the 
case  of  "  The  Gaetano  &  Maria,"  ^  where  goods  were 
shipped  by  British  subjects  under  a  charter-party 
made  in  London  for  the  carriage  of  goods  to  Eng- 
land  in  an  Italian  ship.  It  was  later  considered  to 
be  a  binding  authority  in  the  case  of  "  The  August," - 
where  Sir  J.  Hannen  held,  that  "  the  master  could 
only  be  expected  to  act  in  conformity  with  the  law 
of  his  flag,"  Y'hich  was  German,  though  the  cargo 
was  shipped  at  Singapore  for  London  by  British 
subjects  under  English  bills  of  lading  in  the  usual 
form,  under  a  charter-party  made  at  Bremen  be- 
tween German  subjects. 

By  a  charter-party,  on  an  ordinary  English  print- 
ed form,  negotiated  and  made  in  London  between 
the  London  broker  of  the  plaintiff,  a  German  ship- 
owner domiciled  in  Germany,  and  the  defendants, 
merchants  in  London,  it  was  agreed  that  the  plain- 
tiff's ship,  which  was  under  German  colours,  \Fith 
a  German  master,  and  then  in  a  French  port,  sliould 
proceed  to  Akyab,  Hangoon  or  Bassein,  according 

>  4  Asp.  M.  L.  C.  538 ;  The  Karnak,  L.  E.  2  P.  C,  505, 
»  L.  R.  (1891)  P.  328. 
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to  orders,  and  there  load,  from  the  defendant's 
agents,  a  cargo  of  rice,  and  being  so  loaded  proceed 
to  Scilly,  Falmouth,  Plymouth,  or  Cowes,  for  orders 
to  discharge  in  the  United  Kingdom  or  on  the  Con- 
tinent between  Havre  and  Hamburg,  "freight  be- 
ing payable  at  and  after  the  rate  of  35«.  sterling 
per  ton  of  20  cwt.  net  delivered.  The  act  of  God, 
the  Queen's  enemies,  restraints  of  princes  and 
rulers,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers  and  navigation  of 
whatever  nature  and  kind  soever,  during  the  said 
voyage,  always  excepted  .  .  .  The  freight  to  be 
paid  on  right  delivery  of  cargo  if  discharged  in  the 
United  Kingdom ;  in  cash  as  customary  .  .  .  and 
if  on  the  Continent,  in  cash  at  the  exchange  of  the 
day  of  final  discharge  without  discount." 

The  vessel  proceeded  to  Bassein,  and  there  loaded 
a  cai^o  of  rice  belonging  to  the  defendants,  the 
master  signing  a  bill  of  lading  making  the  rice 
deliverable  to  the  defendants'  order,  freight  and  all 
other  conditions  as  per  charter-party.  On  the 
voyage  the  vessel  met  with  heavy  weather,  and  her 
master,  for  the  safety  of  the  ship  and  cargo,  put 
into  Port  Elizabeth,  where  a  portion  of  the  cargo 
was  found  to  be  so  much  damaged  by  sea- water, 
that,  on  survey,  it  was  condemned  as  unfit  for  re- 
shipment  and  sold  by  the  master. 

The  plaintiff  sued  the  defendants  for  full  freight 
on  the  portion  of  the  cargo  so  sold  at  the  port  of 
distress : — Held,  by  the  Court  of  Appeal,  that  the 
defendants  were  not  liable,  as  the  intention  of  tlie 
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parties  was  to  make  an  English  contract,  and  the 
payment  of  freight  being  expressly  dealt  with  in  the 
charter-pai'ty,  none  was  payable  on  the  portion  of 
the  cargo  sold  in  the  port  of  distress.  ^ 

ciasaifioatioii  All  iron  or  steel  vessels  are  classed  A,  with  a 
numeral  prefixed,  so  long  as  on  careful  annual  and 
periodical  surveys  they  are  found  to  be  in  a  fit  and 
efficient  condition  to  carry  dry  and  perishable  car- 
goes to  and  from  all  i)arts  of  the  world. 

It  must,  however,  be  distinctly  understood  that 
the  numerals  prefixed  to  the  letter  A  such  as  lOOA, 
or  90A,  do  not  signify  terms  of  years,  but  are 
intended  for  the  purpose  of  comparison  only,  denot- 
ing their  relative  strength ;  the  character  A  assigned 
being  for  an  indefinite  period,  subject  to  annual 
and  periodical  surveys,  as  set  forth  in  the  rules  in 
Lloyd's  Register.^ 

The  words  descriptive  of  the  quality  of  the  ship, 
as,  for  instance  that  she  is  Al,  amount  to  a  war- 
ranty and  is  a  material  part  of  the  contract.  If 
therefore  the  ship  is  stated  in  the  charter-party  to 
be  Al,  and  proves  to  have  been  of  an  inferior  class 
at  the  time  the  charter-party  was  entered  into,  the 
charterer  would  not  bo  bound  to  load.^ 

Whore  a  charter-party  was  entered  into  at  Isew 
York  for  a  vessel  called  the  "  Hannah  Eastee,"  which 
was  described  in  the  cliarter-party,  as  "  Al,  British 
brig  *  Hannah  Eastee'  of  Liverpool,"  but  a«  the 

»  The  Indiutrie,  L.  R.  (1894)  P.  5S.  «  M.  M.  N.  vol.  8  p.  86. 

=»  Ollive  V.  Booker,  17  L.  J.  Ex.  21. 
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vessel  was  not  of  the  class  Al,  at  Lloyd's  in  London, 
or  of  any  class  at  all  there  when  the  charter-party  was 
entered  into,  the  shippers  had  to  pay  a  higher  rate 
of  insurance  by  262Z.  on  the  cargo  than  as  if  the 
Tessel  had  been  of  the  class  Al.  at  Lloyd's  in  Lon- 
don. It  was  held,  that  there  was  a  warranty  by  the 
owner  that  the  vessel  was  classed  as  Al.  at  Lloyd's 
in  London,  and  that  the  defendants  were  liable  for 
the  higher  rate  of  insurance  which  the  shippers  had 
topay.^ 

The  description  of  a  vessel  in  a  charter-party  as 
Al,  warrants  only  that  she  was  Al.  at  the  time  of 
making  the  charter-party,  not  that  she  should  con- 
tinue to  be  so.  So  where  a  vessel  was  described  in 
the  charter-party  as  "  the  good  ship  or  vessel  called 
Elizabeth,  Al ;"  and  owing  to  bad  weather,  she  did 
not  arrive  at  the  port  of  loading  until  some  time 
after  she  was  expected  and  had  ceased  to  be  Al, 
in  consequence  of  which  the  charterers  refused  to 
load  her. 

In  an  action  by  the  shipowner  it  was  stated  by 
CressweU,  J. — **  The  delay  caused  the  ship  to  arrive 
at  the  port  of  loading  in  a  state  in  which  she  did 
not  answer  the  description  in  the  charter-party, 
which  may  be  fairly  taken  as  a  warranty,  but  as  a 
warranty  only  of  the  state  of  the  vessel  at  the  time 
when  the  charter-party  was  executed."  And  Willes, 
J.  observed, — "  The  charterer  has  not  stipulated  that 
the  ship  shall  continue  Al.  It  is  well  known  that 
vessels  only  continue  to  answer  that  description  for 

>  fioath  V.  McMiUan,  9  L.  T.  N.  6.  641. 
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a  certain  time.  It  would  be  a  stranj^e  construction 
of  the  words  '  Elizabeth  Al/  to  say  that  the  owner 
undertakes  to  keep  the  ship  on  that  letter.  It 
might  be  impossible  to  get  a  surveyor  of  Lloyd's  to 
.  put  her  again  on  that  letter."  ^ 

Where  the  plaintiffs  had  chartered  a  ship  to  the 
defendants,  the  charter-party  was  headed  "  Al|  on 
the  record  of  the  American  and  foreign  shipping 
book,"  and  in  the  body  of  the  document  she  was 
described  as  "  classed  as  above." 

At  the  time  of  chartering  she  was  actually  so 
classed,  but  afterwards  and  before  loading  she  \vas 
found  to  have  been  wrongly  classed,  and  her  certi- 
ficate of  classification  was  cancelled.  The  defen- 
dants thereupon  refused  to  load. 

The  Court  held  that  there  had  been  no  breach  of 
warranty  on  the  part  of  the  shipowners,  and  that 
the  charterers  were  bound  to  load  in  accordance 
with  the  charter.* 

Tonnage  of  The  clauso  in  the  charter-party  regarding  the 

tonnage  or  measurement  of  the  chartered  vessel 
usually  runs  thus  : — 

"  Of  the  measurement  of  .  .  .  tons  nett  regis- 
ter or  thereabouts,  and  guaranteed  to  carry  .  .  . 
tons  weight  of  cargo  and  charterers  are  not  bound  to 
ship  more." 

"...  tons  gross  register  and  .  •  .  tons 
nett  register    .    •    .    horse  power,  and  of  about 

'  Hurst  t;.  Usbornc,  25  L.  J.  C.  P.  209. 

» French  v,  Newgass,  L,  R.  3  C.  P.  D.  163 ;  47  L.  J,  C.  P.  361. 
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.    .    .    tons  dead   weight  capacity  "exclusive  of 
bunkers  which  contain     .     .     .     tons." 

"  Of  the  measurement  of  .  .  .  tons  nett  regis- 
ter, and  guaranteed  to  carry  .  .  .  tons  weight  of 
cargo,  exclusive  of  .  .  .  tons  bimker  coal  at 
the  draft  allowed  by  Lloyd's  Rules." 

"  Of    .     .     .    tons  per  register  or  thereabouts." 

"  Of  the  measurement  of  .  .  .  ^-  register  tons, 
or  thereabouts." 

"Of    .    .    .    tons  register,  British  Measurement." 

"Of  the  measurement  of  .  .  .  tons  register 
N.  N.  M.  and  guaranteed  to  carry  .  .  .  tons  dead 
weight." 

"  Of  the  measurement  of  .  .  .  tons  or  there- 
abouts and  guaranteed  to  carry  on  the  present 
voyage    .     •     .    tons  dead  weight.'' 

Whether  the  statement  of  the  ship's  measure- 
ment amounts  to  a  promise,  and  to  a  condition 
precedent,  depends  upon  the  circumstances  under 
which  and  the  manner  in  which  it  was  made.  If 
the  misdescription  is  very  gross  it  may  be  evidence 
of  fraud.^ 

It  seems  clear  that  if  the  shipowner  wrongly 
states  her  capacity  for  a  particular  cargo,  that  is  a 
misdescription  which  may  be  very  material  to  the 
charterer's  calculations,  and  should  therefore  fall 
within  the  rule  which  entitles  him  to  refuse  to  load. 

Thus,  where  the  defendants  in  Bombay  chartered 
a  ship  from  the  plaintiffs,  which  was  described  in 
the  charter-party  as  of  the  measurement  of  about 

»  Belmv.BameSB,32L.J.Q.B.2(Hj  Beiit6env.Taylor,L.R,(1893)2Q.B.37ii, 
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2,700  to  2,800  tons  nett  register.  The  ship  had  never 
been  in  Bombay  and  was  wholly  unkno\ni  to  the 
defendants.  Evidence  was  given  that  in  the  nego- 
tiations for  the  charter-party,  the  plaintiffs  stated 
to  the  defendants  that  the  sliip  was  certainly  not 
more  than  2,800  tonnage  register.  She,  however, 
turned  out  to  be  of  the  registered  tonnage  of  3,045 
tons,  and  the  defendants  refused  to  accept  her  in 
fulfilment  of  the  charter-party. 

Held,  (1)  that  the  representation  in  the  charter- 
party  as  to  the  tonnage  of  the  vessel  was  intended 
to  be  a  substantive  part  of  the  contract  between  the 
parties. 

(2)  that  the  statement  in  the  contract  was  a  condi- 
tion precedent,  of  which  the  defendants  were  en- 
titled to  avail  themselves,  whether  or  no  they  would 
have  suffered  loss  had  they  accepted  the  ship ; 

(3)  that  the  fact  justified  the  defendants  in  repu- 
diating the  contract.^ 

On  the  other  hand,  a  mere  statement  of  the  ves- 
sel's measured  tonnage  does  not  definitely  indicate 
her  carrying  capacity,  and  a  mistake  in  stating  it 
may  not  be  material  in  the  same  sense.* 

Where  by  a  charter-party  the  defendant  undertook 
to  load  a  vessel  described  in  the  instrument  as  "  of 
the  measurement  of  180  to  200  tons  or  thereabouts." 
It  was  held,  that  the  defendant  was  not  exonerated 
from  loading  her  because  the  vessel  happened  to  be 
of  257  tons  burthen.^ 

*  Tlio  Oceanic  Steam  Navigation  Co.  Ld.  v.  Soouderdas  DhurumscT, 
I.  L.  K.  15  Bom.  389. 

»  Ciuver,  2nd  Ed.  147.  ^  Wiudle  u.  Barker,  25 L,J.Q.B.  3i9. 
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Jervis,  C.  J.  said : — "  In  these  mercantile  contracts 
a  representation  of  this  sort  forms  so  far  a  warranty 
as  to  entitle  the  party  to  have  the  thing  contracted 
for.  Had  the  ship  supplied  to  the  defendant  heen 
of  1,000  tons  in  size,  ultf^a  the  tonnage  stated  in  the 
charter-party,  it  would  not  have  heen  the  thing  he 
contracted  for.  A  representation  of  this  sort  is  not 
absolutely  and  positively  a  warranty.  If  it  were, 
the  excess  of  a  ton  or  half  a  ton  in  size  would  be 
fatal  to  the  contract.  A  representation  in  a  charter- 
party  is  a  condition  precedent,  or  not,  according  to 
this,  whether  it  does  or  does  not  enter  into  and  affect 
the  substance  of  the  contemplated  voyage.  In  any 
circumstances,  the  party  is  entitled  to  have  what  he 

has  bargained  to  have.  Here  it  is  agreed  on  all 
hands  that  the  defendant  has  had  the  ship  he  con- 
tracted for.     He  was,  therefore,  bound  to  load  it." 

AndWilliams,  J.in  Behn  «?.Bumess^  said: — "With 
respect  to  statements  in  a  contract  descriptive  of 
the  subject  matter  of  it,  or  of  some  material  inci- 
dent  thereof,  the  true  doctrine  established  by  prin- 
ciple, as  well  as  authority,  appears  to  be,  generally 
speaking,  that  if  such  descriptive  statement  was 
intended  to  be  a  substantive  part  of  the  contract,  it 
is  to  be  regarded  as  a  warranty,  that  is  to  say,  a 
condition,  on  the  failure  or  non-performance  of  which 
the  other  party  may,  if  he  be  so  minded,  repudiate 
the  contract  in  toto,  and  so  be  relieved  from  per- 

>  32  L.  J.  Q.  B.  2M, 
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forming  his  part  of  it,  provided  it  has  not  been 
partially  executed  in  his  favour.  If,  indeed,  he  has 
received  the  whole,  or  any  substantial  part,  of  the 
consideration  for  the  promise  on  his  part,  the  war- 
ranty loses  the  character  of  a  condition,  or,  to  speak 
more  properly,  perhaps,  ceases  to  be  available  as  a 
condition,  and  becomes  a  warranty  in  the  narrow 
sense  of  the  word,  namely,  a  stipulation  by  way  of 
agreement  for  the  breach  of  which  a  compensation 
must  be  sought  in  damages."^ 

By  a  charter-party,  made  at  Liverpool  by  the 
plaintiff,  chartering  his  ship  to  the  defendant  for  a 
voyage  from  Liverpool  to  Sydney,  the  defendant 
was  to  pay  for  the  use  of  the  vessel  in  respect  of 
the  voyage  a  lump  sum  in  full,  "  on  condition  of 
her  taking  a  cargo  of  not  less  than  1,000  tons  of 
weight  and  measurement.'* 

The  plaintiff  placed  the  vessel  at  the  disposal  of 
the  defendant,  who  loaded  her  w  ith  525  tons  weight 
goods  and  330  tons  measurement  goods.  The  ship 
could  not  safely  carry  any  more.  There  were  left 
150  tons  vacant  space.  The  ship  sailed  with  this 
cargo.  A  cargo  of  1,000  tons  of  w^eight  and  mea- 
surement is  usually  and  at  L,  loaded  one-thiinl 
MTight  goods  and  two-thirds  measurement ;  but  the 
ordinary  cargo  for  the  S.  market  reverses  these  pro- 
portions, being  two-thirds  weight  and  one-third  mea- 
surement.   The  vessel  was  capable  of  carrying  1,000 

^  See  Ellen  v.  Topp,  20  L.J.  Ex.  241, 245 ;  Graves  v.  Legg,  26  L.J.  Ex.  316; 
Boone  v.  Eyre,  2  W.  BUck  1312;  Elliott  r.  Von  Glehn,  18  L.  J.  Q.  B.  221. 
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tons  of  weight  and  measurement  in  the  ordinary 
proportions  of  one-third  weight  and  two-thirds  mea- 
surement. In  an  action  hy  the  plaintiff  for  the 
freight,  it  was  held  that  the  defendant  was  liable ; 
that  the  condition  was  not  broken,  since  the  charter- 
party  meant  that  the  ship  was  to  be  capable  of  taking 
an  ordinary  cargo  of  1,000  tons  weight  and  measure- 
ment at  the  port  of  loading,  and  not  an  S.  cargo ; 
and  further,  that  even  if  the  condition  had  meant  an 
S.  cargo,  and  had  not  been  complied  with,  and  was 
in  terms  a  condition  precedent  to  the  right  to  the 
freight,  still,  as  the  defendant  had  received  part  of 
the  consideration  for  the  contract  in  having  the 
ship  placed  at  his  disposal,  and  in  having  loaded 
her  with  his  goods,  with  which  she  had  sailed,  he 
could  no  longer  treat  it  as  a  condition  precedent  to 
defeat  the  claim  to  the  freight  wholly,  but  lyiust 
avail  himself  of  the  breach  of  the  condition  in  re- 
duction of  the  amount  claimed.^ 

Blackburn,  J.  in  delivering  the  judgment  of  the 
Lower  Court, ^  which  was  affirmed  on  appeal  said : 
"  The  parties  are  making  a  charter-party  for  a  ship 
at  L.  and  they  are  agreeing  that  she  should  go,  no 
doubt,  to  S.  with  the  cargo  to  be  put  on  board. 
Then  the  bargain  comes  to  be  this,  that  a  lump  sum 
of  1,550/.  is  to  be  paid  for  that  voyage.  Then  says 
the  freighter,  I  will  only  pay  that  1,550/.  upon  the 
condition,  tliat  you  will  warrant  the  ship  of  such  a 
burthen  that  she  will  take  a  cargo  of  not  less  then 
1,000  tons  weight  and  measurement ;  then  the  ship- 

»  Post  r.  Dowie,  U  L.  J.  Q.  B.  127.  «  33  L.  J.  Q.  B.  172. 
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owner  says  my  ship  is  capable  of  taking  1,000 
tons  weight  and  measurement,  and  that  is  put 
into  the  bargain ;  and  then  comes  the  question,  by 
what  standard  is  the  capacity  of  tliis  ship  to  take 
1,000  tons  weight  and  measurement  to  be  judged  ? 
"We  all  know  this  (and  to  that  extent  it  will  explain 
the  contract),  that  when  a  ship  is  loaded  there  are 
three  things,  in  fact,  to  be  considered :  one  is  a  wish 
to  fill  the  ship  as  much  as  possible,  and  another 
thing  is,  that  they  wish  to  load  the  ship  to  the  pro- 
per  depth  of  water-line,  and  the  third  one,  also  to  be 
borne  in  mind  in  loading  her,  that  the  stevedore 
must  keep  the  centre  of  gravity  in  the  proper  place, 
so  that  she  should  not  roll  or  labour,  and  make  the 
ship  to  be  loaded  so  as  not  to  be  top-heavy.  All 
these  things  are  to  be  taken  into  account,  and  ought 
to  be  complied  with  in  some  respect,  with  regard  to 
the  proportion  of  light  goods  and  heavy  goods.  That 
being  so,  I  think  it  is  clear  that  the  parties  did  not 
intend  that  the  capacity  of  the  ship  should  be  to 
take  1,000  tons  in  any  way  the  freighter  might 
choose ;  but  I  think  it  must  bo  1,000  tons  weight 
and  measurement  in  reasonable  proportions.  Then, 
with  respect  to  reasonable  proportions,  are  those  to 
be  considered  as  the  reasonable  proportions  of  ordi- 
nary goods  weight  and  measurement,  or  are  they  to 
be  confined  to  those  goods  generally  shipped  as  a  cargo 
for  S  ?  Now  I  think  (without  entering  into  the 
question  of  what  would  be  right  and  proper  on  a 
covenant  to  load  a  full  cargo,  which  is  another 
matter)  that  the  meaning  of  the  parties  as  to  the 
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capacity  of  the  ship  must  be  with  reference  to 
general  and  ordinary  goods.  I  think  that  when  a  man 
says,  my  ship  will  carry  1,000  tons  weight  and  mea- 
surement to  take  to  S.  that  the  fair  meaning  of  that 
is,  that  that  is  the  capacity  of  the  ship.  I  think 
that  that  means  weight  and  measurement  furnished 
in  such  fair  proportions  of  the  ordinary  and  usual 
goods  of  the  port.  I  think  it  is  very  properly  limi- 
ted to  the  port  of  lading  wherever  the  ship  might 
be  bound  for.  If  she  is  capable  of  taking  such  a 
cargo  then  I  say  the  condition  is  fulfilled  and  the 
plaintiil  is  right." 

The  charterer's  engagement  usually  is  to  load  "  a  rdi  and 
full  and  complete  cargo  not  exceeding  what  she  can  ^'^.^ 
reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions  and  furniture,"  the  cargo  to  be 
either  of  lawful  merchandise  generally,  or  of  some 
named  kinds.  The  obligation  to  load  a  full  cargo 
ought  to  be  expressed,  if  the  charterer  is  to  be 
bound  to  do  so. 

It  has  been  ruled  that  the  expression  full  and 
complete  cargo  means  a  full  and  complete  cargo 
according  to  the  mode  of  packing  in  use  at  the 
place  where  the  cargo  is  supplied.^ 

In  the  case  of  Ilunter  v.  Pry/  by  a  charter-party 
a  ship  was  described  to  be  of  the  burthen  of  261 
tons,  and  the  freighter  covenanted  to  load  a  full  and 
complete  cargo : — Held,  that  the  loading  of  goods 
equal  in  number  of  tons  to  the  tonnage  described  in 

*  Catlibert  r.  Gumming,  24  L.  J.  Ex.  310.  >  2  B.  &  A.  421. 
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the  charter-party  was  not  a  performance  of  this 
covenant ;  but  that  the  freighter  was  bound  to  put 
on  board  as  much  goods  as  the  ship  was  capable  of 
carrying  with  safety. 

Abbott,  C.  J.  said. — "  I  am  of  opinion,  that  the 
mention  of  a  ship's  burthen  in  the  description  of  a 
ship  in  the  charter-party,  in  the  manner  it  is  here 
mentioned,  is  an  immaterial  circumstance  ;  al- 
though it  may  be  made  material  by  the  allegation 
of  fraud  or  other  matter.  Here,  the  freighter  has 
not  covenanted  to  load  a  cargo  equivalent  to  the 
burthen  mentioned  in  the  charter-party;  ho  has 
covenanted  to  load  and  put  on  board  a  full  and 
complete  cargo,  and  to  pay  so  much  per  tou  for 
every  ton  loaded  on  board.  If  the  covenant  had 
been  to  pay  a  gross  sum  for  the  voyage,  the  freight- 
er (upon  the  arrival  of  the  ship  at  the  foreign  port) 
might  have  insisted  that  the  Captain  should  take  on 
board  as  much  as  the  ship  would  safely  contain, 
and  the  owner  who  had  covenanted  to  take  a  full 
and  complete  cargo,  would  not  be  justified  in  saying 
that  he  would  take  no  more  than  the  register  ton- 
nage of  the  ship.  It  is,  indeed,  quite  impossible 
that  the  burthen  of  the  ship  (as  described  ia  the 
charter-party,)  should  in  every  case,  be  the  measure 
of  the  precise  number  of  tons  which  the  ship  is 
capable  of  carrying.  That  must  depend  upoa  the 
specific  gravity  of  the  particular  goods  ;  for  a  ship 
of  given  dimensions  would  be  able  to  carry  a  larger 
number  of  tons  of  a  given  species  of  goods,  that 
were  of  a  greater  specific  gravity,  than  she  woidd  of 
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another  of  less  specific  gravity,  and  the  freighter 
would  therefore  pay  freight  in  proportion  to  the 
specific  gravity  of  the  goods.  Upon  the  whole  I 
am  of  opinion,  that  the  owner  was  bound  to  take  on 
board  such  a  number  of  tons  of  goods  as  tlie  sliip 
was  capable  of  containing  without  injury." 

Where  by  a  charter-party  the  freighter  covenant- 
ed to  provide  for  the  ship  a  full  and  complete  cargo 
consisting  of  copper,  tallow,  and  hides,  or  other 
goods,  on  which,  separate  rates  of  freight  were  to  be 
paid : — ^held,  that  having  supplied  her  with  as  large 
a  quantity  of  tallow  and  hides  as  she  chose  to  take 
on  board,  he  was  not  bound  to  provide  any  copper, 
although  the  vessel  did  not  make  so  advantageous 
a  freight  as  she  otherwise  would  have  done.^ 

By  an  agreement  to  proceed  to  the  East  Indies, 
and  there  load  a  full  and  complete  cargo,  the  fore- 
cabin  was  to  be  filled  with  light  goods ;  freight  4^ 
15«.  per  ton  of  20  cwt,  for  sugar,  coffee,  and  rice ; 
and  for  pepper  at  18  cwt.  to  the  ton ;  100  tons 
of  rice  or  sugar  to  bo  shipped  previous  to  any 
other  part  of  the  loading,  to  ballast  the  vessel : — It 
was  held,  that  the  owner  was  obliged  to  furnish  what 
further  ballast  was  necessary,  and  that  the  freighter, 
after  shipping  the  100  tons  of  rice  or  sugar,  was  at 
hberty  to  complete  the  cargo  with  light  goods.^ 

Where  by  a  charter-party  it  was  agreed  that  the 
ship,  the  measurement  of  which  was  not  given, 
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*  Moorsom  v.  Page,  4  Camp.  103. 
'  XryiDg  V.  Clegg,  1  Bing.  N.  C.  53. 
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should  proceed  to  the  port  of  loading  and  there  load 
a  full  and  complete  cargo  of  iron  ore  "  .  .  .  .  say 
about  1,100  tons."  The  defendant  loaded  1,080 
tons,  whereas  the  vessel  could  carry  1,210  tons  safely 
and  securely.  The  Court  held  that  the  charterer 
ought  to  have  put  on  board  a  full  and  complete 
cargo,  which  under  the  charter-party  would  Lave 
been  1,133  tons.^  Brett,  J.  stating  in  his  judg- 
ment : — "The  question  depends  on  the  construction 
of  the  charter-party.  By  this  charter-party  the 
defendant  undertakes  to  load  a  full  and  complete 
cargo,  but  with  this  phrase  written  under  it,  *  say 
about  1,100  tons,'  and  the  question  is  what  is  the 
meaning  of  a  charter-party  so  draAvn,  with  regard 
to  the  circumstances  wliich  arose  in  this  case.  The 
cargo  which  the  defendant  loaded  was  1,080  tons 
and  no  more.  The  vessel  could  carry  1,210  tons, 
and  therefore  it  is  obvious  that  the  defendant  did 
not  load  a  full  and  complete  cargo  for  that  sliip ; 
but  the  question  is  whether  the  plaintiff  is  entitled 
to  claim  the  difference  between  what  the  defendant 
loaded  and  what  would  be  a  full  and  complete 
cargo. 

"  Now  a  contract  of  this  kind  must  be  construed 
with  regard  to  the  relation  of  the  parties  to  the  sul)- 
ject  matter  of  the  contract,  and  the  state  of  the  law 
at  the  time  it  is  made.  As  to  the  relation  of  the 
parties,  the  shipowner  ought  to  know  the  capacity 
of  his  ship,  whilst  the  charterer  who  has  to  provide 
a  cargo  for  her  at  a  specified  time,  and  who  may 

1  ilorris  i'.  Lcvibon,  L,  B.  1  C.  P.  D.  155  j  45  L.  J.  C.  P,  409. 
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have  to  pay  demurrage  for  keeping  the  vessel  if  a 
sufficient  cargo  be  not  then  ready,  cannot  know  the 
capacity  of  the  ship  so  accurately  as  the  OA^Tier. 
Then  as  to  the  law,  it  had  been  held  in  Tliomas  v. 
Clarke,^  and  Hunter  v.  Fry,Hhat  where  in  a  charter- 
party  there  was  a  stipulation  for  the  charterer  to 
load  a  full  and  complete  cargo,  and  a  statement  at 
the  commencement  of  the  capacity ]of  the  ship,  such 
a  statement  had  no  effect  on  the  contract  to  load  a 
full  and  complete  cargo.  That  being  then  the  state 
of  the  law,  we  find  it  became  afterwards  usual  to 
insert  in  the  sentence  in  which  the  charterer  under- 
takes to  load  a  full  and  complete  cargo,  these  words, 
*  say  about'  so  many  tons.  It  is  the  duty  of  the 
Court  to  construe  this  contract,  and  it  is  a  govern- 
ing rule  in  construing  a  contract  to  give  effect  if 
possible  to  every  part  of  it.  Taking  into  account 
the  former  decisions  and  the  relation  of  the  parties, 
it  seems  to  me  impossible  to  say  that  these  words 
'  say  about  1,100  tons'  are  mere  words  of  expecta- 
tion. I  think  that  they  are  words  of  limitation  and 
therefore  words  of  contract.  It  seems  to  me  that 
we  can  give  effect  to  these  words  and  also  to  the 
other  words  of  the  contract  by  saying  that  they  con- 
stitute an  undertaking  by  the  shipowner  that  he 
will  be  satisfied  with  a  cargo  of  about  1,100  tons,  if 
the  ship  can  carry  more.  If  the  ship  can  only  carry 
less  than  that  amount,  then  of  course  the  charterer 
fulfils  his  contract  by  loading  a  full  and  complete 
cargo.    If  the  construction  be  what  the  plaintiff 

»  2  Stark.  450,  «  2  B.  &  A.  421. 
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has  contended  for,  and  if  no  meaning  be  given  to 
the  words,  *  say  about  l,ijO  tons/  the  hardship  on 
the  charterer  might  be  very  great;  he  might  be 
misled  by  these  words,  and  therefore  not  have  a 
cargo  suflBcient  to  load  the  vessel  at  the  port  of  load- 
ing, and  consequently  might  have  to  pay  demurrage 
for  keeping  the  ship  imtil  a  full  cargo  was  obtained, 
or  to  pay  damages  for  not  loading  a  full  cargo.    I 
therefore  think  it  sufficient  to  say  that  the  more 
reasonable  construction  is  that  the  shipowner  under- 
takes that  if  the  capacity  of  his  ship  be  much  larger 
than  1,100  tons  he  will,  as  between  him  and  the 
charterer,  accept  a  cargo  of  about  1,100  tons  as  a 
full  and  complete  cargo." 

It  is  for  the  jury  to  say  whether  a  ship  or  cargo 
complies  with  its  description  in  a  particular  case,' 
and  therefore,  the  decision  of  the  Court  in  Morris 
V.  Levison^  that  "  about"  would  be  satisfied  by  a 
margin  of  3  per  cent.,  is  not  a  hard  and  fast  rule 
which  settles  definitely  the  meaning  of  that  word  in 
all  contracts,  but  it  is  probable  that  judges  will  ad- 
vise juries  to  follow  this  ruling,  just  as  they  former- 
ly directed  juries,  "  that  the  deviation  must  not  be 
very  large."  ^ 

In  the  case  of  Alcock  v.  Leeuw,^  however,  where 
the  defendant  contracted  to  ship  about  5,000  barrels, 
and  did  load  5,047,  a  jury  found  the  shipowner  was 
entitled  to  demand  5,500  barrels. 

»  See  per  Martin,  B.  in  Windlo  v.  Barker,  25  L.  J.  Q.  B.  351, 
«  L.  R.  X  C.  P.  D.  158.  »  1  C.  &  E.  98, 


FVLL  AXI)  COMPLETE  CARGO.  181 

By  a  charter-party  entered  into  between  the  plain- 
tiJBF,  the  owner,  and  the  defendant,  the  charterer  of 
the  ship  E.  M,,  it  was  agreed  that  the  said  ship 
should  proceed  to  P,  and  there  load  "  a  full  and  com- 
plete  cargo  of  cotton,"  with  a  certain  amount  of 
sugar  as  ballast.  The  ship  procceeded  to  P,  and 
after  a  portion  of  the  cargo  had  been  loaded,  and 
\rliile  another  portion  was  in  a  lighter  lying  along- 
side ready  for  loading,  the  ship  caught  fire  accident- 
ally, and  the  portion  of  the  cargo  on  board  was  so 
injured  that  the  master  necessarily  sold  it.  He 
forwarded  the  portion  alongside  to  its  destination 
by  a  different  ship.  After  the  ship  had  been  re- 
paired, the  plaintiff  tendered  it  to  the  defendant's 
agents,  and  required  them  to  load  the  residue  of 
the  cargo,  which  they  refused  to  do:— Held,  that 
the  defendant  was  not  exonei-ated  by  the  circum- 
stances from  his  obligation  to  complete  the  loading 
of  a  full  and  complete  cargo.^ 

Bramwell,  B.  said: — "This  is  an  action  on  a 
charter-party  for  the  home  voyage  of  a  vessel  which 
was  to  go  out,  with  liberty  to  take  a^cargo  on  her  out- 
ward voyage.  She  went  out,  delivered  her  outward 
cargo,  and  took  on  board  part  of  the  cargo  which 
the  defendant  was  bound  to  ship.  A  fire  accidentally 
broke  out,  and  the  cargo  which  was  then  on  board 
was  so  damaged  that  it  was  necessary  to  sell  it.  The 
Captain  sold  it,  and  then  the  charterer's  agents  were 
called  upon  by  him  to  give  him  what  would  bo 
equivalent  to  the  remainder  of  the  cargo,  and  would 

»  Jonos  V.  Holme,  36  L.  J.  Kx.  102. 
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liave  filled  the  ship  up  if  she  had  not  caught  fire. 
The  first  difficulty  raised  hy  the  defendant  is  that 
the  vessel  havins:  met  ^vith  this  calamity  and  bein£f 
two  months  under  repair,  the  voyage  became  a 
different  voyage,  and  the  case  came  within  the  rule 
that  the  original  voyage  being  frustrated  and  the 
voyage  becoming  a  different  voyage,  the  charterer  is 
exonerated  from  loading.  It  would  be  the  same 
question  as  if  no  cargo  at  all  had  been  put  on  board, 
and  after  the  ship  was  ready  to  take  a  cargo,  a  firo 
had  broken  out  which  led  to  the  necessity  of  her 
being  under  repair  for  two  months ;  would  the  char- 
terer be  exonerated  from  putting  a  cargo  on  board  ? 
I  think  not.  There  is  no  warranty  here,  no  condi- 
tion precedent  that  the  vessel  should  be  ready  by  any 
particular  time.  There  is  only  the  stipulation  that 
she  shall  with  all  convenient  speed  sail  and  proceed  to 
Pernambuco,  getting  as  near  as  she  can,  and  then 
load  a  cargo  after  having  discharged  the  outward  cargo. 
If  without  any  voluntary  neglect  or  wrongful  acton 
the  part  of  the  shippers,  she  was  delayed  by  an  acci- 
dent of  this  sort,  and  no  cargo  could  be  put  onboard  at 
all,  it  appears  to  me  that  the  charterer  would  not  he 
excused,  and  he  would  be  bound  to  furnish  a  carsro. 
Tliat  is  tlic  first  point.  Another  point  made  was  one 
not  very  easy  to  state  as  a  distinct  proposition. 
It  was  somethinGT  like  this: — That  inasmuch  as 
the  vessel  could  not  take  tlic  whole  of  the  cargo  to 
England,  and  inasmuch  as  the  Captain  had  sold 
a  portion  of  the  cargo,  and  had  sent  another  portion 
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of  the  cargo  by  another  vessel  to  Liverpool,  the 
pkintifif  was  under  no   obligation  to   do   what  in 
one  sense  had  become  impossible,  that  is,  load  a  full 
and  complete  cargo,  because  all  that  he  could  do 
would  be  to  put  half  the  cargo  on  board,  leaving  the 
rest  of  the  vessel  to  be  wasted  or  not  filled  up,  which 
was  not  in  the  original  contemplation  of  the  parties. 
It  struck  me  at  first  that  there  was  considerable 
weight  in  this  objection ;  but  upon  consideration,  I 
have  come  to  the  opinion  that  the  charterer's  rela- 
tions to  his  consignees  in  England,  or  his  own  objects 
and  views  in  entering  into  this  charter-party,  are 
things  which  ought  not  to  affect  its  construction, 
and  that  this  expression,  *  to  load  a  full  and  complete 
cargo,'  means  bring  as  much  merchandise  as  will  bo 
'a  full  and  complete  cargo;'  and  if  instead  of  the 
words  *  a  full  and  complete  cargo,'  there  had  been 
what  is  clearly  its  equivalent,  so  many  bales  of  cot- 
ton and  so  many  bags  of  sugar,  it  would  have  been 
manifest  that  there  w^ould  have  been  no  difiiculty  in 
the  way  of  his  bringing  the  residue,  although  1,000 
of  the  bales  and  1,000  of  the  bags  had  gone  to  the 
]K)ttom  and  been  destroyed.    It  seems  to  me,  there- 
fore, although  the  case  is  involved,  that  the  plaintiff 
is  entitled  to  our  judgment  on  this  short  ground, 
that  the  defendants  undertook  to  load  on  board  so 
much  as  was  in  quantity  a  full  and  complete  cargo ; 
that  he  has  not  done  it,  and  although  a  portion  of  it 
has  been  destroyed  and  never  will  come  to  England 
as  cargo,  and  although  the  voyage  has  been  delayed 
two  months  by  this  accident  having  taken  place,  his 
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obligation  as  to  the  rest  of  the  cargo  is  not  dis- 
charged, and  consequently,  I  think,  the  plaintiff  is 
entitled  to  our  judgment." 

On  a  charter-party,  by  which  a  shipper  agrees  to 
load  a  full  and  complete  cargo  of  sugar,  molasses, 
^l^  other  lawful  produce,  evidence  is  admissible  to 
prove  that  by  the  custom  of  merchants  at  the  port 
of  lading,  a  full  and  complete  cargo  of  sugar  and 
molasses  in  puncheons  and  hogsheads,  is  a  com- 
plianco  with  such  contract,  although  the  same 
quantity  of  sugar,  if  packed  in  tierces,  would  not 
constitute  such  full  and  complete  cargo.^ 

By  a  charter-party  the  owners  agreed  that  a  ves- 
sel, being  then  tight,  staunch  and  strong,  and  well- 
conditioned  for  the  voyage,  should  sail  from  Callao 
and  load  a  cargo  of  guano  at  the  Chincha  Islands, 
calling  on  her  way  at  Pisco,  to  obtain  the  necessary 
pass  to  load,  to  ''  be  given  to  the  captain  by  the 
charterer's  agents,  free  of  expense,  within  tvrenty- 
four  hours  of  liis  application."  To  an  action  against 
the  charterers  for  loading  an  insufficient  quantity 
of  guano,  the  defendants  pleaded,  that  by  the  laws 
of  the  Republic  of  Peru,  every  vessel  proceeding 
from  Callao  to  the  Chincha  Islands  ^for  guano  was 
obliged  to  procure  from  the  government  a  wnritten 
pass  or  permit,  and  that  on  inspection  of  the  vessel 
the  government  refused  to  give  a  pass  or  permit ; 
but  on  the  plaintiffs  repairing  the  vessel  a  permit 
was  granted  to  load  a  limited  quantity  of  guano, 
which  was  accordingly  loaded,  and  that  if  a  greater 
quantity  had  been  loaded,  the  vessel  and  cargo  would 

^  CutUbcrt  r.  Cummlug,  21  L.  J.  £x.  810. 
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liave  been  liable  to  seizure: — Held  on  demurrer, 
that  the  plea  was  no  answer  to  the  action,  for 
the  defendants  undertook  to  procure  the  pass,  and 
were  not  prevented  from  so  doing  by  any  act  of  the 
plaintiffs,  there  being  no  allegation  that  in  point 
of  fact,  the  vessel  was  in  an  improper  condition  to 
load  a  greater  quantity.^ 

T\"here  the  charterer  is  on  board  from  time  to 
time  during  the  loading  of  a  vessel,  as  also  the 
broker,  who  has  a  duty  to  perform  both  towards  the 
charterer  and  shipowner,  if  the  charterer  objects  to 
the  arrangements  which  are  being  made  for  the 
stowage  of  the  cargo,  it  is  his  duty  to  protest  at  the 
time,  and  if  he  does  not  do  so,  the  question  for  the 
jury  wDl  be  whether  the  charterer's  conduct  in- 
duced the  shipowner  to  suppose  tliat  he  consented 
to  the  manner  of  stowage.  So,  where  the  cause  of 
complaint  in  an  action  on  a  charter-party  by  the 
freighters  against  the  owner  of  a  vessel  was,  that  a 
full  cargo  was  not  taken  in,  in  consequence  of 
arrangements  in  the  stowage  varying  from  those 
contemplated  by  the  charter-party ;  it  was  held, 
that  the  plaintiffs  were  not  entitled  to  recover.  ^ 

So  much  of  the  clause  in  the  charter-party  as  states 
that  the  ship  shall  load  from  the  factors  of  the 
charterers  a  full  and  complete  cargo,  is  an  agreement 
binding  on  the  shipowner,  and  compels  him  to  take 
a  full  and  complete  cargo  on  board,  if  procured  by 
the  factors  of  the  freighters,  and  ready  for  delivery 
on  board  at  the  proper  time.  But  the  condition  thereto 

>  Kirk  V.  Gibbs,  20  L.  J.  Ex.  209. 

*  HoyUI  r.  Stepheoaoo,  4  C.  &  P.  469. 
24 
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annexed,  that  it  shall  not  *' exceed  what  the  sliip 
can  conveniently  stow  and  carry,"  is  a  condition  in- 
troduced solely  and  exclusively  in  favor  of  the  ship- 
owner, in  order  to  define  and  limit  the  extent  of  the 
general  terms,  "  a  full  and  complete  cargo."  An 
action  cannot  he  hrought  against  the  shipowner  for 
not  loading  a  full  and  complete  cargo,  if  he  can 
shew,  that  no  more  of  the  ship  was  left  empty  than 
was  sufficient  to  stow  her  tackle,  apparel,  provisions, 
and  furniture.  But,  on  the  other  hand,  the  clause 
does  not  contain  any  words  obligatory  on  the  ship- 
owner that  he  shall  not  load  more  than  the  covenant 
compels,  if  the  freighters  require  it  and  the  ship- 
owner assents  to  it.  The  captain  and  the  crew  may, 
by  putting  themselves  to  personal  inconvenience,  be 
able  safely  to  load  on  board  a  larger  cargo  than  the 
shipowner  can  be  compelled  to  take ;  and  such  load- 
ing on  board,  if  unattended  with  danger  to  the  voy- 
age or  injury  to  the  charterers,  cannot  be  considered 
as  a  ground  of  action  upon  the  breach  of  a  condition 
introduced  entirely  for  the  shipowner's  security. 
In  short,  the  words  are  words  of  exemption  in  favor 
of  the  shipowner,  and  cannot  be  construed  as  word^ 
of  obligation  against  him;  they  merely  qualify  the 
shipowner's  engagement  to  carry  a  full  cargo,  and 
are  not  a  substantive  engagement  on  his  part  to 
stow  the  cargo  in  a  reasonable  manner.* 

"About/'  ^  In  Morris  v.  Levison,  ^  it  was  stated  that  3  per  cent. 

would  be  a  fair  estimate  for  satisfying  the  word 

»  Gould  V.  Oliver,  2'M.  &  G.  208. 

«  L.  R.  1  C.  P.  D.  155;  45  L.  J.  C.  P.  409, 
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"about,"  and  that  where  the  capacity  of  the  ship 
was  1,200  tons,  1,133  tons  would  bejthe  measurement 
of  a  complete  cargo. 

A  contract  for  the  sale  of  nitrate  of  soda  was  in 
these  terms : — "  Sold,  for,  &c.,  about  500  tons  of 
nitrate  of  soda,  &c.,  to  be  ready  for  delivery  on  &c. ;" 
and  it  tlien  proceeded  to  state — "  It  is  understood 
that  the  above  nitrate  of  soda  is  to  form  the  full  and 
complete  cargo  of  the  J.  P.,  345  tons  register,  now 
on  her  passage  &c.,  to  proceed  to  &c.,  and  there  load. 
In  the  event  of  the  J.  P.  being  unable  to  prosecute 
her  voyage,  then  the  sellers  to  deliver  another  cargo 
of  about  equal  quantity,  &c. ;"  the  only  grounds  on 
which  the  seller  was  to  be  excused  was  the  loss  of 
the  J.  P.,  or  other  vessel  substituted  for  her,  on  the 
homeward  voyage.  The  J.  P.  could  not  carry  500 
tons : — Held  that  the  contract  was  for  about  500 
tons  at  all  events,  and  not  for  a  less  amount,  being 
the  whole  that  the  J.  P.  could  carry/ 

If  the  loading  has  once  been  completed  the  char-  when  loading 
terer  has  discharged  his  obligations,  even  though  it  "mpkted, 

1  i  1       J  •  charterer  has 

become  necessary  to  unload  again.  discharged  his 

obligation. 

The  plaintiffs,  by  a  charter-party,  agreed  that 
their  ship,  the  "  Tiger,"  which  the  defendant  had 
selected  for  the  purpose,  should  go  to  Hjerting,  on 
the  coast  of  Jutland,  or  so  near  thereto  as  she  might 
safely  get,  to  be  there  ready  to  load  a  cargo,  by  the 
10th  of  April;  and,  being  so  loaded,  to  proceed 
therewith  to  London,  where  they  were  to  deliver 

»  Bourne  r.  Seymour,  24  L.  J.  C.  P.  202. 


188  WHEN  CHARTERER'S  OBLIGATION  DISCEARGEd. 

the  same  on  being  paid  a  lump  sum  for  freight. 
The  "Tiger'*  arrived  alongside  the  jetty  at  Hjerting 
on  the  10th  of  April,  and  there  received  the  cargo 
from  the  defendant's  agent,  for  which  the  master 
signed  and  delivered  bills  of  lading. 

The  "  Tiger"  afterwards  left  the  jetty  with  such 
cargo  on  her  voyage  to  London ;  but  owing  to  her 
draught  of  water,  she  was  imable  to  pass  when 
loaded  over  the  inner  bar,  and  returned,  therefore, 
to  the  jetty  where  she  landed  the  greater  part  of 
her  cargo  on  the  21st  of  April.  The  captain  then 
proposed  to  the  defendant's  agent  to  take  on  boaiii 
from  the  jetty  so  much  only  of  the  cargo  as  the 
vessel  could  pass  over  the  bar  with,  and  to  receive 
the  rest  of  the  cargo  outside  the  outer  ])ar  from 
lighters,  in  which  it  was  to  be  brought  to  the  vessel, 
at  the  defendant's  risk  and  expense.  This  the  de- 
fendant's agent  refused  to  do,  and  the  *'  Tiger"  there- 
upon left  the  jetty,  and  proceeded  with  only  a  small 
portion  of  the  cargo  to  London : — Held,  that  the  de- 
fendant having  loaded  the  vessel  with  a  cargo  at  the 
jetty,  with  the  captain's  consent,  could  not  be  requir- 
ed to  load  a  second  time,  and  that  the  plaintiffs 
were,  under  the  circumstances,  unable  to  sue  cither 
for  freight  or  for  damages  arising  from  the  defen- 
dant's refusal  to  re-ship  the  cargo.^ 

A  ship  having  loaded  about  three-fourths  of  a 
cargo  of  wheat  at  a  quay  in  the  river  Orwell,  left 
the  quay  and  proceeded  down  the  river  to  take  in 
the  remainder,  in  accordance  with  the  usual  practice, 

*  General  Steam  Navigatioa  Company  v.  Slipper,  31  L.  J.  C.P.  185, 
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On  the  way  she  got  aground,  and  the  master  re- 
quired the  charterers  to  unload  the  wheat  already 
shipped,  that  he  might  have  the  ship  examined. 
They  did  this  at  their  own  expense,  and,  as  time 
was  important,  they  despatched  the  whole  intended 
cargo  to  its  destination  in  other  vessels.  A  few 
days  after,  the  ship  having  heen  repaired,  the 
master  asked  for  cargo,  but  none  was  shipped.  It 
was  held,  that  the  charterers  might  refuse  to  load 
any  further;  apparently  on  the  ground  that  the 
master  had  put  an  end  to  the  charter-party.^ 

The  charterer  is  not  liable  for  a  detention  which 
occurs  without  any  fault  on  his  part  after  the  load- 
ing has  once  been  completed.  Thus,  where  a  ship 
was  frozen  into  the  port  during  the  loading,  and 
could  not  sail,  owing  to  the  ice,  for  some  time  after 
the  loading  was  finished,  the  charterer  was  not 
liable  to  pay  for  that  delay .^  So,  too,  where  the 
ship*s  clearances  could  not  be  got,  owing  to  the 
custom  house  having  been  burnt  down,  so  that  she 
could  not  get  away.^ 

And  where  a  ship  was  detained,  after  discharging 
at  the  port  of  discharge,  because  a  small  sum  for 
certain  dues  on  landing  had  not  been  paid  by  the 
consignee  of  the  goods,  it  was  held  that  the  ship- 
owner could  not  claim  demurras^e  or  damacres  for 
that  delay.  For  ho  might  at  once  have  got  away 
by  l)aying  the  dues  himself,  and  could  have  claimed 
repayment  from  the  consignee.'* 

*  Strapnell  v.  FriederichscD,  12  C.  B.  N.  S.  452. 
»  Print^lo  r.  Mollett,  6  M.  &  W.  80. 

»  Barrett  r.  Dutton,  4  Camp.  333  ;  Connor  v.  Smythe,  5  Taunt.  G54. 

•  Mollcr  V.  Jeckfi,  19  C.  B.  X.  S.  332. 
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w^^i^^^^*^  The  capacity  of  tlie  vessel  is  often  expressly 
guaranteed  by  the  shipowner,  more  especially  in 
charters  at  a  lump  freight,  or  for  time.  Such 
guarantees  must  be  read  with  reference  to  the  cir- 
cumstances contemplated  by  the  parties. 

Thus,  where  a  guarantee  was  given  that  the  ship 
would  carry  "  3,000  tons  dead  weight  of  cargo,  upon 
a  draught  of  26  feet  of  water,"  and  it  appeared 
that  both  parties  contemplated  that  the  cargo  might 
be  loaded  in  a  river,  it  was  held  that  the  guarantee 
applied  to  fresh  water  as  well  as  to  salt.^ 

By  a  charter-party  it  was  agreed  that  the  vessel 
should  proceed  to  Glasgow,  and  there  "load  all 
such  goods  and  merchandise  as  the  charterers  should 
tender  alongside  for  shipment  not  exceeding  what 
she  could  reasonably  stow  and  carry,  &c."  It  was 
provided  that  the  freight  should  be  a  lump  sum  of 
2,200/.,  and  the  charter-party  contained  this  gua- 
rantee : — "  Owners  guarantee  that  the  vessel  shall 
carry  not  less  than  2,000  tons  dead  weight ;"  and 
this  provision  : — "  Should  the  vessel  not  carry  the 
guaranteed  dead  weight  as  above,  any  expenses  in- 
curred from  this  cause  to  be  borne  by  the  owners, 
and  a  pro  rata  reduction  per  ton  to  be  made  from 
the  first  payment  of  freight."  The  cargo  intended 
to  be  carried  was  a  general  cargo  consisting  in  part 
of  railway  locomotive  machinery,  and  a  note  was 
by  consent  of  the  parties  written  upon  the  margin 
of  the  charter-party,  specifying  the  "  largest  pieces" 
of  machinery  which  were  to  be  included  in  the  cargo 

*  Tlio  Norway,  13  L.  T.  50. 
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by  number,  weight,  and  measurement.  The  char- 
terers tendered  a  cargo  not  in  excess  of  2,000  tons 
deadweight,  consisting  of  rail  way  machinery,  includ- 
ing locomotives  and  tenders,  two  parcels  of  coals, 
and  general  goods.  The  large  pieces  of  machinery 
were  much  more  numerous  than  specified  in  the 
marginal  note.  The  vessel  sailed  with  only  1,691 
tons  dead  weight.  It  was  not  disputed  that  she  con- 
tained a  carrying  capacity  up  to  the  guarantee ;  and 
it  was  admitted  that  2,000  tons  dead  weight  of  the 
cargo  tendered  could  not  have  been  carried  on  the 
vessel  unless  the  coal  had  been  packed  with  the 
machinery,  wliich  was  not  done.  The  charterers 
claimed  a  deduction  in  the  freight : — Held  (reversing 
the  decision  of  the  Court  of  Session,)  that  the  mar- 
ginal note  amounted  to  a  representation,  and  the 
cargo  being  such  a  cargo  as  was  not  contemplated, 
and  the  fact  being  that  the  vessel  carried  less  than 
the  guaranteed  dead  weight  because  the  charterers 
tendered  large  machinery  in  excess  of  their  repre- 
sentation, they  were  not  entitled  to  the  benefit  of  the 
stipulation  of  reduction  of  the  freight,  and  the  whole 
lump  freight  was  payable.  ^ 

Lord  Watson  in  his  judgment  said: — "By  the 
contract  of  affreightment  upon  wliich  this  action  is 
laid,  the  appellants  guaranteed  that  their  steamship, 
would,  over  and  above  eighty  tons  of  extra  bunker 
coal,  "  carry  not  less  than  2,000  tons  dead  weight  of 
cargo."     With  reference  to  that  warranty  it  was 

^  MackiU  V.  Wright,  L.  B.  14  App.  Cas.  106* 
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stipulated  that,  "  should  the  vessel  not  carry  the 
guaranteed  weight  as  ahove,  any  expense  incurred 
from  this  cause  to  he  home  hy  the  owners,  and  pro 
raid  reduction  per  ton  to  he  made  from  first  pay- 
ment of  freight."  The  latter  clause  simply  imports 
that  should  the  charterers  furnish  a  suitable  cargo, 
within  the  meaning  of  the  guarantee,  and  the  vessel 
prove  incapable,  with  proper  stowage,  of  fulfilling  it, 
her  owners  must  allow  a  deduction  from  the  lump 
freight,  proportioned  to  the  tonnage  of  cargo  short 
shipped,  together  Avith  the  costs  occasioned  by  their 
breach  of  contract. 

"  The  construction  of  the  guarantee  is  attended  with 
more  difficulty.  The  appellants  undertake,  in  com- 
mon form,  to  load  "  all  such  goods  and  merchandise 
as  the  charterers  or  their  agents  shall  tender  along- 
side, not  exceeding  Avhat  the  vessel  can  reasonably 
stow  or  carry."  To  hold  that  the  terms  in  which 
that  obligation  is  conceived  are  necessarily  conclu- 
sive in  determining  the  kind  of  cargo  which  comes 
within  the  scope  of  the  guarantee,  would,  in  my 
opinion,  neither  be  consistent  with  mercantile  usage, 
nor  with  the  principles  of  the  law  merchant.  Busi- 
ness men  are  in  the  habit  of  making  shipping  con- 
tracts in  these  general  terms  for  the  purposes  of  a 
particular  adventure ;  and  wherever  it  appears  that 
the  precise  nature  of  the  cargo  which  the  charterers 
had  it  in  their  contemplation  to  ship  was  mutually 
understood,  and  was  in  the  vicAV  of  both  parties  at 
the  time  when  they  contracted,  it  becomes  a  matter 
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of  reasonable  inference  that  such  an  obligation  as  is 
inTolved  in  the  guarantee  given  by  the  appellants 
was  meant  to  apply  only  to  cargo  of  that  descrip- 
tion.   Of  course  no  such  inference  can  be  admitted 
when  it  is  inconsistent  with  the  express  or  implied 
conditions  of  the  charter-party.    But  in  cases  like 
the  present,  it  is  competent  to  investigate  the  whole 
facts  and  circumstances  attendant  upon  the  execu- 
tion of  the  charter-party,  with  the  view  of  ascertain- 
ing what  particular  kind  of  goods,  if  any,  it  was 
then  in  the  contemplation  of  both  parties  should  be 
shipped  and  carried,  that  being  the  cargo  with  re- 
ference to  which  it  must  be  presumed,  in  the  absence 
of  express  or  implied  stipulation  to  the  contrary, 
that  the  guarantee  was  given  and  accepted.     If  the 
fact  that  the  "  Lauderdale"  did  actually  stow  and 
carry  only  1,690  tons  dead  weight  of  cargo  was 
attributable  to  the  respondents  having  sent  forward 
lai^e  machinery  in  excess  of  their  representation, 
their  claim  to  a  rateable  deduction  from  freight  is 
as  effectually  barred  as  if  the  representation  had 
been  embodied  in  the  contract,  and  made  an  express 
condition  of  the  guarantee.    It  appears  from  the 
evidence  of  the  witnesses  for  the  appellants,  that 
over  and  above  the  twenty-three  pieces  specified  in 
the  marginal  note,  there  were  forwarded  for  ship- 
ment by  the  respondents,  and  carriage  by  the  "Laud- 
erdale,'* no  less  than  sixty  pieces  of  large  machinery, 
of  the  same  description,  consisting  of  ten  tenders 
and  ten  tender  frames,  weighing  about  four  tons  ek 
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piece,  the  other  forty  pieces  each  weighing  from  two 
to  four  tons.  That  extra  machinery  was  an  awk- 
ward species  of  cargo,  and  if  stowed  by  itself  was 
calculated  to  interfere  seriously  with  the  dead  weight 
carrying  capacity  of  the  ship.  When  so  stowed,  the 
tenders  alone  must  according  to  the  estimates  given 
by  different  witnesses,  have  occupied  from  186  to 
240  tons  of  measurement  space  in  excess  of  their  dead 
weight.  It  was  said  that  whenever  it  became  known 
to  those  engaged  in  loading  the  ship  that  she  could 
not,  owing  to  the  character  of  the  goods  sent  for- 
ward, carry  2,000  tons  dead  weight,  they  were 
bound  to  make  an  intimation  to  that  effect,  so  as  to 
give  the  respondents  an  opportunity  of  substituting 
other  goods  for  the  extra  machinery.  But  the 
respondents  were  fully  aware  of  the  terms  of  their 
contract,  and  of  the  representation  which  they  had 
made  in  regard  to  the  larger  machinery.  In  my 
apprehension,  it  was  for  them  to  consider  what 
amount  or  description  of  cargo  they  would  furnish. 
So  long  as  the  goods  which  they  chose  to  send 
alongside  were  capable  of  being  properly  stowed 
and  carried,  without  danger  to  the  ship  or  her  navi- 
gation, the  appellants  could  not  reject  them  on  the 
ground  that  they  were  not  of  the  precise  description 
contemplatedin  the  guarantee.  The  appellants  might 
be  thereby  released,  either  in  whole  or  in  part, 
from  their  undertaking  to  carry  2,000  tons  dead 
weight,  but  they  would  not  have  been  justified  in 
refusing  to  carry  any  safe  and  otherwise  suitable 
cargo  which  the  charterers  might  find  it  possible  or 
convenient  to  ship," 
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This  view  was  followed  in  Wood  v.  Allen,  tried 
at  Lirerpool,  August  1st,  1890/  without  a  jury. 
The  charter  there  provided  for  a  cargo  of  "deal 
ends,  firewood,  and  fifty  standards  of  broom 
handles."  And  it  stated  that  the  ship  had  "  carried 
510  standards."  The  judge  held  that  this  was  a 
guarantee  that  she  could  carry  540  standards  of  the 
agreed  cargo.  So  that  it  was  not  satisfied  by  show- 
ing that  she  had  carried  540  standards  of  planed 
hoards,  a  lighter  cargo.  The  ship  in  fact  took  on 
hoard  only  472  standards,  and  was  then  fully  deep. 
It  was  suggested  that  the  wood  was  wet  and  heavy. 
The  evidence  showed  that  she  had  on  previous 
occasions  carried  520  standards  of  the  kind  of 
timber  o^eed ;  and  damages  were  accordingly  given 
for  the  loss  on  20  standards. 

A  charter-party  provided  that  the  ship  should 
load  a  cargo  of  creosoted  sleepers  and  timbers,  the 
charterers  to  have  the  option  of  shipping  200  tons 
of  general  cargo,  and  contained  the  following  words : 
"  Owners  guarantee  ship  to  carry  at  least  about 
90,000  cubic  feet,  or  1,500  tons  dead  weight." 

A  lump  sum  was  payable  as  freight.  The  ship 
was  in  fact  able  to  load  no  more  than  65,000  cubic 
feet,  equivalent  to  1,120  tons  dead  weight  of  such 
cargo.  In  an  action  by  the  charterers  against  the 
owners  for  damages, — It  was  held  that  the  clause 
"owners  guarantee  ship  to  carry  at  least  about 
90,000  cubic  feet,  or  1,500  tons  dead  weight  of 
cargo,"  did  not  mean  that  the  ship  would  be  able  to 

^  Cited  in  Carver  a.  141a. 
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carry  that  amount  of  the  cargo  specified,  but  merely 
that  she  had  an  actual  carrying  capacity  of  90,000 
cubic  feet,  or  1,500  tons.^ 

ilSfuf  ^^^  The  general  rule  in  construing  a  contract  which 

Merchandiae."  giygs  an  alternative,  is  that  the  party  who  is  to  do 
the  first  act  which  cannot  be  done  without  deter- 
mining which  it  shall  be,  shall  have  the  election ; 
and  applying  this  w^here  there  is  a  contract  that  the 
shipper  shall  supply  a  full  cargo  consisting  of  one 
or  more  of  several  articles,  the  shipper  has  the  right 
to  elect  which  of  those  articles  he  will  supply.  The 
shipper  may  supply  a  full  cargo  of  any  one  or  more 
of  the  articles  enumerated  in  the  charter  party,  and 
the  shipowner  must  protect  himself  against  any 
hardship  that  may  arise  from  an  extreme  use  of  this 
privilege  by  a  stipulation  on  his  part. 

So,  a  charter-party  containing  the  words  "  the 
ship  to  load  the  following  cargo  of  lawful  merchan- 
dise .  .  .,  a  full  and  complete  cargo  of  sugar 
in  bags,  hemp  in  compressed  bales  -"f  measurement 
goods  not  exceeding  what  the  vessel  can  reasonably 
stow  and  carry  over  and  above  her  tackles,"  gives 
the  charterer  the  option  in  what  form  he  will  tender 
tlue  cargo,  provided  he  tenders  some  or  all  of  the 
goods  named  and  no  others,  and  does  not  present  a 
cargo  of  any  kind  or  of  all  kinds  together,  which 
is  unreasonable,  as  regards  the  nature  of  the  goods 
he  presents.^ 

>  Carnegie  v.  Conner,  L.  R.  24  Q.  B.  D.  45  j  69  L.  J.  Q.  B.  122. 
«  Stanton  v,  Richardson,  3  Aap.  M.  L.  C.  N.  S,  23. 
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Lord  Chancellor  (Cairns)  in  delivering  judgment 
in  the  above  case  referring  to  the  words  "^" 
said : — "  These  words  are  not  without  some  signifi- 
cance, because  they  appear  rather  to  show  that  this 
specification  of  different  kinds  of  cargo  was  to  be 
read  either  disjunctively  or  cod  junctively ;  it  might 
be  all  of  one  kind,  or  it  mi^ht  be  a  mixture  of  the 
two  kinds  mentioned,  not  exceeding  what  the  vessel 
can  reasonably  stow  and  carry  over  and  above  her 
tackles/' 

By  a  charter-party  the  defeodant,  the  charterer, 
undertook  to  load  at  Archangel,  "  a  full  and  com- 
plete cargo  of  oats  or  other  lawful  merchandise," 
and  the  plaintiffs,  the  shipowners,  to  deliver  the 
same  on  being  paid  freight  as  folJows  : — "  4«.  Gd. 
sterling  per  320  lbs.  weight  delivered,  for  oats,  and 
if  any  other  cargo  be  shipped,  in  full  and  fair  pro- 
portion thereto,  according  to  the  London  Baltic 
printed  rates."  The  defendant  put  on  board  at  Arch- 
angel a  full  and  complete  cargo  of  flax,  tow,  and 
codiUa,  being  three  of  the  articles  mentioned  in  the 
Baltic  printed  rates,  and  paid  to  the  plaintiffs  the 
freight  earned  by  the  goods  thus  shipped,  according 
to  a  scale  derived  from  the  tables  which  constitute 
the  Baltic  rates.  The  plaintiffs  chiimed  in  addition 
the  difference  between  this  amount  and  the  larger 
amount  which  would  have  been  earned  by  a  full 
and  complete  cargo  of  oats.  Held,  that  flax,  tow, 
and  codilla  being  "  lawful  merchandise"  within  the 
meaning  of  the  charter-party,  the  defendant  had 
fulfilled  his  contract  by  loading  a  full  and  complete 
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cargo  of  those  articles,  and  therefore,  was  not,  on 
the  true  construction  of  the  charter-party,  liable  for 
the  additional  freight  claimed  by  the  plaintiffs  as 
upon  a  full  cargo  of  oats.  ^ 

By  the  terms  of  a  charter-party,  "  the  ship  P. 
was  to  proceed  to  Port  Phillip,  and  there  load  a  full 
and  complete  cargo  of  wool,  tallow,  bark,  or  other 
legal  merchandise,  the  bark  not  to  exceed  180  tons, 
the  tallow  and  hides  not  to  exceed  80  tons,  and 
being  so  loaded  to  proceed  therewith  to  London  and 
deliver  the  same  on  being  paid  freight  as  follows: 
for  wool  pressed,  twelve-eighths  of  a  penny  per 
pound,  unpressed  thirteen-eighths  of  a  penny  per 
pound,  tallow  3Z.  per  ton,  bark  4<L  per  ton,  hides 
21.  per  ton,  one- third  to  be  paid  in  cash  on  unload- 
ing, the  remainder  by  bills  at  two  months."  The 
ship  took  on  board  a  few  goods  at  Port  Phillip,  and 
obtained  leave  without  prejudice  to  the  charter  to 
go  to  Sydney  where  she  was  loaded  full,  and  return- 
ed to  London  with  61  tons  of  wool  only,  and  a  large 
quantity  of  dead  weight.  In  an  action  for  not  load- 
ing at  Port  Phillip  according  to  the  tenor  of  the 
charter. — Held,  that  the  terms  of  the  charter-party 
meant  that  the  shipowners  should  be  paid  freight 
for  a  full  homeward  cargo,  consisting  of  180  tons 
of  bark,  tallow  and  hides,  and  the  residue  of  wool ; 
and  that  damages  were  to  be  calculated  on  that  basis. 
Held  also,  that  under  the  words  "  other  legal  mer- 
chandise," the  charterer  was  at  liberty  to  ship  any 
lawful  articles  he  pleased  (due  regard  being  paid 

*  Southampton  Steam  Colliery  Co.  v.  Clarke,  L.  R.  6  Ex.  53. 
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to  the  safety  of  the  vessel,)  but  was  bound  to  pay 
the  same  amount  of  freight  as  the  vessel  would  have 
earned  if  loaded  within  the  terms  of  the  charter.  ^ 

Wilde,  C.  J.,  in  giving  his  judgment  said: 
*' Though  it  is  palpable  that  under  the  words  *  other 
legal  merchandise'  (whether  tliose  words  are  to  bo 
construed  as  authorising  the  shipment  of  articles 
ejusdem  generis  as  those  before  enumerated,  or 
whether  as  an  authority  to  ship  at  large  any  lawful 
merchandise),  the  shipment  of  unenumerated  arti- 
cles was  contemplated.'' 

So  far  as  the  calculation  of  the  freight  is  involved 
in  the  construction  of  a  charter-party  to  carry  a 
cargo  of  lawful  merchandise,  and  the  rates  of 
freight  for  certain  enumerated  articles  are  specified, 
the  hberty  "  to  fill  up  with  other  lawful  merchan- 
dise" has  been  stated  to  mean  "other  lawful  mer- 
chandise" ejusdem  generis  with  the  articles  enu- 
merated.- 

Where  the  question  is,  whether  the  statement  in  Kowinthe 
a  charter-party  that  the  ship  is  "  now  in  the  port  ^"^  ^'  ^' 
of  A"  is  a  "representation"  or  a  "warranty,"  using 
the  latter  word  as  synonymous  with  "condition,"  in 
which  sense  it  has  been  for  many  years  understood 
^ith  respect  to  policies  of  insurance  and  charter- 
parties,  it  may  be  expedient  to  commence  the  con- 
sideration of  the  question  by  some  examination  into 
the  nature  of  representations.  Properly  speaking, 
a  representation  is  a  statement  or  assertion  made  by 
one  party  to  the  other,  before  or  at  the  time  of  the 

*  Cockbuni  v.  Alexander,  18  L.  J.  C.  P.  74. 
» Capper  v.  Forster,  3  13mg.  038. 
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contract,  of  some  matter  or  circumstance  relating 
to  it.    Although  it  is  sometimes  contained  in  a 
written  instrument,  it  is  not  an  integral  part  of  the 
contract,  and,  consequently,  the  contract  is  not 
broken,  though  the  representation  proves  to  he  un- 
true, nor  (with  the  exception  of  the  case  of  policies 
of  insurance,  at  all  events  marine   policies,  which 
stand  upon  a  peculiar  anomalous  footing)  is  such 
untruth  any  cause  of  action,  nor  has  it  any  efficacy 
whatever,   unless    the    representation    was   made 
fraudulently,  either  by  reason  of  its  being  made 
with  a  knowledge  of  its  untruth,  or  by  reason  of  its 
being  made  dishonestly  with  a  reckless  ignorance 
whether  it  was  true  or  untrue/     If  this  be  so,  it  is 
difficult  to  understand  the  distinction  which  is  to  he 
found  in  some  of  the  treatises,  and  is  in  some 
degree,  perhaps,  sanctioned  by  judicial  authority,' 
that  a  representation,  if  it  differs  from  the  truth  to 
an  unreasonable  extent,  may  affect  the  validity  of 
the  contract.    Where,  indeed,  the  representation  is 
so  gross  as  to  amount  to  sufficient  evidence  of  fraud, 
it  is  obvious  that  the  contract  would,  on  that  ground, 
be   voidable.    Although    representations    are    not 
usually  contained  in  the  written  instrument  of  con- 
tract, yet  they  sometimes  are,  but  their  insertion 
therein  cannot  alter  their  nature.    A  question,  how- 
ever, may  arise  whether  a  descriptive  statement  in 
the  written  instrument  is  a  mere  representation,  or 
whether  it  is  a  substantive  part  of  the  contract. 

»  Elliott  V.  Von  Glehn,  13  Q.B.  632 ;  Wheolton  v.  Hardisty,  8  E,  &  B.232. 
»  Barker  r.  Windle,  25  L.  J.  Q.  B,  349. 
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This  is  a  question  of  construction  which  the  Court, 
and  not  the  jury,  must  determine.  If  the  Court 
should  come  to  the  conclusion,  that  such  a  state- 
ment by  one  party  was  intended  to  be  a  substantive 
part  of  his  contract,  and  not  a  mere  representation, 
the  often  discussed  question  may,  of  course,  be 
raised,  whether  this  part  of  the  contract  is  a  condi- 
tion precedent,  or  only  an  independent  agreement,  a 
breach  of  which  will  not  justify  a  repudiation  of 
the  contract,  but  will  only  be  a  cause  of  action  for 
compensation  in  damages.  In  the  construction  of 
charter-parties  this  question  has  been  often  raised 
with  reference  to  stipulations  that  some  future  thing 
shall  be  done,  or  shall  happen,  and  has  given  rise 
ti)  many  nice  distinctions.  Thus,  a  statement  that 
a  vessel  is  to  sail,  or  be  ready  to  receive  a  cargo,  on 
or  before  a  given  day,  has  been  held  to  be  a  condi- 
tion;^ while  a  stipulation  that  she  shall  sail  with  all 
convraient  speed,  or  within  a  reasonable  time,  has 
been  held  to  be  only  an  agreement.^  With  respect 
to  statements  in  a  contract  descriptive  of  the  subject 
matter  of  it,  or  of  some  material  incident  thereof, 
the  true  doctrine  estabUshed  by  principle,  as  well  as 
authority,  appears  to  be,  generally  speaking,  that  if 
such  descriptive  statement  was  intended  to  be  a 
substantive  part  of  the  contract,  it  is  to  be  regarded 

^  Glaholm  v.  Hays,  2  H.&G. 257;  Oliver  v,  Fielden,  4  Ex.  135 ;  Crookewit 
V,  Fletcher,  1  H.  A  N.  893;  Seeger  v.  Duthie,  8  0.  B.  N.  S.  45. 

«  Tarrabochia  v.  Hlckie,  1  H.  <fe  N.  183;  Dimech  v.  Corletti  12  Moo.  P. 
C.  199;  Clipsliam  v.  Vertae,  5  Q.  B.  265. 
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as  a  warranty,  that  is  to  say,  a  condition,  on  the 
failure  or  non-performance  of  which  the  other  party 
may,  if  he  be  so  minded,  repudiate  the  contract  vi 
toto,  and  so  be  relieved  from  performing  his  part  of 
it,  provided  it  has  not  been  partially  executed  in 
his  favour.  If,  indeed,  he  has  received  the  whole, 
or  any  substantial  part,  of  the  consideration  for  the 
promise  on  his  part,  the  warranty  loses  the  character 
of  a  condition,  or,  to  speak  more  properly,  perhaps, 
ceases  to  be  available  as  a  condition,  and  becomes  a 
warranty  in  the  narrower  sense  of  the  word,  namely, 
a  stipulation  by  way  of  agreement  for  the  breach  of 
which  a  compensation  must  be  sought  in  damages."^ 
By  a  charter  party  dated  London,  the  19th  of 
October  1860,  the  plaintiff's  ship  was  chartered  to 
the  defendant  as  follows : — "  It  is  this  day  mutually 
agreed  between  A.  B,  owner  of  the  good  ship  or 
vessel  called  the  M,  of  420  tons  or  thereabouts,  now 
in  the  port  of  Amsterdam,  and  J.  B,  of  London, 
merchant,  that  the  said  ship,  being  tight,  staunch, 
strong,  and  every  way  fitted  and  ready  for  the  voy- 
age, shall  with  all  possible  despatch  proceed  direct 
to  Newport,  Monmouthshire, "  &c.  and  there  take 
in  cargo.  On  the  15th  of  October  the  ship  was  at 
N,  sixty-two  miles  from  Amsterdam,  and  not  in 
the  port  of  Amsterdam,  and  under  favoiurable  cir- 
cumstances would  have  reached  the  docks  at  Am- 
sterdam in  twelve  hours  more ;  but  in  consequence 

»  Per  Williams  J.  in  Behn  v.  Burness,  32  L.  J.  Q.  B.  204 ;  Ellen  r.  Topf. 
6  Ex.  424;  Gravesv.Xegg,9Ex.  709;  Boone  V.  Eyre,  2  W.  Black,  1312  i 
EUiot  V,  Glehn,  13  Q.  B.  632, 
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of  contrary  winds  and  the  absence  of  steam-tug 
power,  she  remained  at  N.  till  over  the  19th  of 
October,  and  did  not  reach  the  docks  at  Amsterdam 
till  the  23rd  of  October.  She  discharged  her  cargo 
mth  all  possible  despatch,  was  immediately  made 
ready  for  sea,  and  proceeded  direct  to  Newport, 
where  she  arrived  on  the  1st  of  December.  The 
defendant  altogether  refused  to  load  the  ship.  In 
an  action  brought  against  him  for  such  refusal, 
it  was  held  by  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  below,  that  the  words  "  now 
in  the  port  of  Amsterdam,"  in  the  charter-party 
imported  a  warranty,  and  that  as  the  ship  was  not 
in  the  port  of  Amsterdam  at  the  time  when  the 
charter-party  was  made,  the  defendant  was  justified 
in  saying  that  there  had  been  a  failure  of  performance 
of  a  condition  precedent,  and  in  refusing  altogether 
to  carry  out  the  contract.^ 

Williams,  J.,  in  the  course  of  his  judgment  said : 
"In  the  present  case,  as  the  defendant  has  not 
received  any  benefit  or  advantage  under  the  contract, 
but  has  wholly  repudiated  it,  the  question  is  simply 
whether,  in  the  true  construction  of  the  charter- 
party,  the  Court  ought  to  infer  that  the  statement 
as  to  the  ship  being  at  that  date  in  the  port  of 
Amsterdam  was  meant  to  be  as  a  substantive  part 
of  the  contract,  or  a  representation  collateral  to  it. 
And  this  question  appears  to  be  properly  raised  by 
the  averment  in  the  plea,  that  the  time  and  the  situa- 
tion of  the  vessel  were  essential  and  material  parts 

»  Bohn  V,  Burness,  32  L.  J.  Q.  B.  204. 
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of  the  contract.  On  the  trial  of  the  issue  joined 
thereon,  it  was  no  part  of  the  judge's  duty  to  leave  to 
the  jury  any  question  as  to  the  construction  of  the 
contract,  or  the  materiality  of  any  of  its  statements. 
It  was  his  function  to  construe  the  contract  with 
the  aid  of  the  surrounding  circumstances  found  hy 
the  jury,  and  to  decide  for  himself  whether  the 
statement  that  the  ship  was  in  the  port  (supposing 
it  to  be  untrue)  was  an  essential  part  of  the  contract, 
or  a  mere  representation,  and  to  direct  the  jury  to 
find  for  the  defendant  or  the  plaintiff  accordingly. 
The  question,  it  would  seem  might  also  be  raised  hy 
pleading  the  material  circumstances — as  was  done 
in  Graves  v.  Legg,^ — on  which  the  defendant  rehes 
as  leading  to  the  construction  which  the  plea  seeks 
to  put  on  the  instrument.  Unless  one  or  other  of 
these  modes  of  pleading  were  adopted,  the  Court,  in 
case  there  should  be  a  demurrer  to  the  plea,  or  an  ap- 
plication for  judgment  won  obstante  ver edict o^  would 
be  precluded  from  taking  the  surrounding  circum- 
stances into  consideration  in  aid  of  the  construction. 
It  is  plain  that  the  Court  must  be  influenced  in 
the  construction  not  only  by  the  language  of  the  in- 
strument, but  also  by  the  circumstances  under  which 
and  the  purposes  for  which  the  charter-party  was 
entered  into.  For  instance,  if  it  was  made  in  the 
time  of  war,  the  national  character  of  the  vessel  is 
of  such  importance  that  a  statement  of  it  in  the 
charter-party  might  properly  be  regarded  as  part  of 
the  shipowner's  contract,  and  so  amounting  to  a 

» 9  Ex.  709. 
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warranty.  Whereas  the  very  same  statement  in 
the  time  of  peace,  being  wholly  unimportant,  might 
well  be  construed  to  be  a  mere  representation.  So, 
if  it  were  shown  that  the  charter-party  was  made 
for  a  purpose,  such  that  unless  the  vessel  began  her 
voyage  from  the  port  of  loading,  with  her  cargo  on 
board  by  a  certain  time,  it  was  manifest  that  the 
object  of  the  charter-party  would  in  all  probability 
be  frustrated,  the  Court  might  properly  be  led  by 
these  circumstances  to  conclude  that  a  statement  as 
to  the  locality  of  the  ship,  coupled  with  the  stipula- 
tion that  she  should  sail  with  all  convenient  speed, 
was  a  warranty  of  her  then  locality.  But  we  feel  a 
diflSculty  in  acceding  to  the  suggestion  that  appears 
to  have  been  to  some  extent  sanctioned  by  high 
authority,  ^  that  a  statement  of  this  kind  in  a  charter- 
party,  which  may  be  regarded  as  a  mere  representa- 
tion, if  the  object  of  the  charter-party  be  still  prac- 
ticable, may  be  construed  as  a  warranty,  if  that 
object  turns  out  to  be  frustrated,  because  the  in- 
strument, it  should  seem,  ought  to  be  construed  with 
reference  to  the  intention  of  the  parties  at  the  time 
it  was  made,  irrespective  of  the  events  which  may 
afterwards  occur.  It  is  true  that  in  some  of  the 
cases  in  which  the  question  has  been  whether  a 
stipulation  in  a  charter-party  amounted  to  a  con- 
dition, the  Court  decided  that  question  in  the  nega- 
tive, and  in  so  doing  took  occasion  to  suggest  that 
neglect  or  delay  on  the  part  of  the  shipowner  to 
execute  his  part  of  the  contract,  might  be  a  breach 

*  Dimech  v.  Corlett,  12  Moo.  P.  C.  199. 
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of  such  an  essential  stipulation  on  his  part  as  to 
justify  the  chartcrerin  treating  thecontractas  brought 
to  an  end  thereby,  and  in  refusing  on  that  account 
to  perfonn  his  part  of  it ;  and  further  suggested 
that  in  deciding  whether  the  breach  on  the  ship- 
owner's part  was  of  such  an  essential  stipulation  as 
that  described,  the  Court  might  advert  to  the  fact 
whether  such  breach  had  frustrated  the  material 
object  which  the  charterer  had  in  view.  ^  But  the 
Court  did  not,  we  apprehend,  mean  to  intimate  that 
the  frustration  of  the  voyage  would  convert  a  stipu- 
latfon  into  a  condition,  if  it  were  not  originally 
intended  to  be  one.  The  question  on  the  present 
charter-party  is  confined  to  the  statement  of  a  de- 
finite fact,  the  place  of  the  ship  at  the  date  of  the 
contract.  Now  the  place  of  the  ship  at  the  date 
of  the  contract,  when  the  ship  is  in  foreign  parts 
and  is  chartered  to  come  to  England,  may  be  the 
only  datmn  on  which  the  charterer  can  found  his 
calculations  at  the  time  of  the  ship's  arriving  at  the 
port  of  loading.  A  statement  is  moi^e  or  less  im- 
portant in  proportion  as  the  object  of  the  contract 
more  or  less  depends  upon  it.  For  in  most  charters, 
considering  winds,  markets,  and  dependent  con- 
tracts, the  time  of  a  ship's  arrival  to  load  is  an 
essential  fact  for  tlie  interest  of  the  charterer.  In 
the  ordinary  course  of  charters  in  general,  it  would 
be  so.  Tlie  evidence  for  the  defendant  shows  it 
to  be  actually  so  in  tliis  case.  Then,  if  the  state- 
ment of  the  place  of  the  ship  is  a  substantial  part 

1  Frooman  v.  Tavlor,  S  Binp:.  124 ;  Tarrabocliia  r.  Hickio,  1  H.  &  N.  1S3 ; 
Dimcch  V.  Corlctt,  12  3loo.  P.  C.  199. 
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of  the  contract,  it  seems  to  us,  that  we  ought  to 
hold  it  to  be  a  condition  upon  the  principles  above 
explained,  unless  we  can  find  in  the  contract  itself ^ 
or  the  surrounding  circumstances,  reason  for  think- 
ing that  the  parties  did  not  so  intend.  If  it  was  a 
condition,  and  not  performed,  it  follows  that  the 
obligation  of  the  charterer  dependent  thereon  ceased 
at  his  option,  and  considerations  either  of  tlie 
damage  to  him  or  of  proxiipcdty  to  performance  on 
the  part  of  the  shipowner  are  irrelevant." 

Where  the  contract  contained  the  words  "  ship 
now  at  Eangoon,"  evidence  was  given  to  show^the 
circumstajices  under  which  the  contract  was  made, 
and  that  it  was  of  vital  importance  that  the  vessel 
should  be  in  the  port  named  at  the  time  of  making 
the  contract.  It  was  held,  that  it  was  rightly  left 
to  the  jury  to  say  imder  what  circumstances  the 
contract  was  made,  and  that  the  words  *^  ship  now 
at  Eangoon"  amounted  to  a  warranty  justifying  the 
defendant  in  saying  that  there  had  been  a  failure 
of  performance  of  a  condition  precedent  and  in  re- 
fusing to  carry  out  the  contract.^ 

"WTiere  it  was  stated  in  a  charter-party  that  "  the  Now  on  her 

passage  to  C. 

steamer  A.  now  on  her  passage  to  C,"  and  it  was 
proved  that  at  the  time  the  charter-party  was  entered 
into,  the  steamer  was  not  on  her  way  to  C,  being 
then  in  the  port  of  L.,  and  did  not  start  until  some 
days  after  the  date  of  the  charter-party,  and  did  not 
arrive  at  her  port  of  loading  till  nearly  three  weeks 
after  the  time  it  was  alleged  she  should  have  reached 

^  Oppenheim  v.  Fraser,  3  Asp.  M,  L.  C.  N.  S.  146. 
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the  port.  In  an  action  by  the  charterers  for  damages 
for  the  difference  between  the  value  the  steamer 
would  have  been  to  the  charterers  as  an  instrument 
for  market  prices,  if  she  had  been  put  at  their  dis- 
posal at  the  time  w^hen  she  ought  to  have  been 
under  the  contract,  that  is  a  fortnight  or  tlu-ee  weeks 
earlier,  and  what  she  was  worth  to  them  in  the  same 
view  at  the  time  when  she  was  actually  delivered, 
it  was  held,  that  the  statement  in  the  charter-party 
that  the  steamer  was  on  her  passage  to  C.  was  a 
condition  precedent  and  that  the  shipowners  were 
accordingly  liable  for  breach  of  contract.^ 
Now  at  sea.  Where  a  statement  is  made  at  the  time  of  enter- 
ing into  (and  recited  in)  a  charter-party,  that  a 
vessel  is  at  sea,  and  has  proceeded  three  weeks  on 
her  voyage,  and  it  is  proved  upon  the  trial  that  the 
vessel  has  only  been  on  her  voyage  for  a  much  less 
time — the  statement  being  considered  as  a  condition 
precedent  amounting  to  a  warranty — the  failure  in 
proof  of  the  fulfilment  of  such  warranty  is  fatal  to 
the  contract,  and  the  plaintiff  cannot  recover  against 
the  defendant  for  not  freighting  the  vessel. 

In  an  action  on  a  charter-party,  the  declaration 
alleged  as  a  breach,  that  the  defendant  did  not  ship 
a  full  cargo  of  linseed  according  to  the  terms  of  the 
charter-party.  The  defendant  pleaded,  setting  forth 
the  charter-party  which  stated  that  it  was  mutually 
agreed  between  the  plaintiffs,  as  original  charterers 
of  the  vessel  called  the  "Dove"  Al,  "now  at  sea, 
having  sailed  three  weeks  ago,"  and  the  defendant, 

1  SchiUer  v.  Finlay,  8  B«n.  L.  B.  041, 
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that  the  said  ship  sTiould  sail  to  Marseilles,  and 
there  load  a  full  cargo  of  linseed,  and  should  then 
proceed  to  one  safe  port  in  the  United  Kingdom, 
and  deUver  the  same  on  being  paid  freight. 

In  an  averment  that  upon  the  making  of  the  said 
charter-party,  time  was  an  essential  part  of  the  con- 
tract and  that  the  probable  situation  of  the  vessel, 
with  refereace  to  the  date  of  her  sailing,  was  also  a 
material  and  necessary  part  of  the  contract ;  that 
at  the  making  of  the  charter-party,  the  vessel  had 
not  sailed  three  weeks  before,  but  on  the  contrary, 
had  sailed  at  a  materially  and  unreasonably  later 
time,  viz.  one  week  later,  which  plaintiffs,  at  the 
time  of  the  making  of  the  charter-party  knew, 
wherefore  the  defendant  declined  to  load  any  cargo. 
A  verdict  having  been  found  for  the  defendant  on 
this  issue,  it  was  held,  that  the  fact  of  the  vessel 
having  sailed  three  weeks  was  a  condition  precedent 
to  the  defendant's  liability  to  load,  and  that  the 

defendant  was  entitled  to  judgment.^ 

Parke,  B.  said  : — "  The  first  question  is,  whether 
the  allegation  in  the  charter-party  of  the  vessel  being 
at  sea,  is  a  representation  or  a  warranty.  In  con- 
struing  agreements  we  ought  to  endeavour  to  discover 
the  intention  of  the  parties  ;  and  the  rule  is  the  same 
with  regard  to  covenants.  Here  it  is  stated  that 
the  vessel  was  at  sea,  having  sailed  three  weeks 
before ;  and  in  a  case  where  time  is  of  the  essence 
of  the  contract  that  statement  is  an  agreement  and 

»  Ollivo  V.  Booker,  17  L.  J.  Ex.  21. 
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not  a  mere  representation.  Here  such  stipulation 
imports  a  contract,  although  if  it  had  been  contained 
in  a  collateral  paper  only,  it  would  have  amounted 
to  a  representation.  Primd  facie  I  admit  it  is  a 
representation,  but  I  read  the  words  as  equivalent 
to  a  guarantee  that  the  vessel  was  at  sea,  and  had 
sailed  three  weeks.  It  is,  therefore,  a  condition 
precedent.  The  object  of  the  freighter  was  to  arrive 
quickly  at  Marseilles,  and  time  was  of  the  essence 
of  the  contract.  The  statement,  therefore,  was  a 
condition  precedent;  and  if  it  was  not  compUed 
with,  the  defendant  was  not  bound  to  load  the  vessel. 
If,  however,  he  had  loaded  the  vessel,  he  would  have 
waived  the  performance  of  the  condition,  and  would 
have  been  bound  to  pay  freight.  The  defendant, 
therefore,  was  not  bound  to  load,  and  the  plea  affords 
a  good  answer  to  the  action." 

In  Behn  v.  Burness,  ^  Williams,  J.  said,  referring 
to  Glaholm  v.  Hays^  and  OUive  v.  Booker^ : — "  We 
think  these  cases  well  decided  and  that  the  decision 
of  Dimech  v.  Corlett*  does  not  conflict  with  them, 
because  it  is  immersed  in  the  specific  facts  there  set 
out,  so  as  to  be  a  precedent  only  for  cases  with  very 
analogous  specific  facts.  The  statement  in  that 
charter,  that  the  ship  was  *  now  at  anchor  in  this 
port'  (Malta),  did  not  avail  to  release  the  charterer, 
because  the  ship  was  in  the  port  in  the  dry  dock, 
although  the  statement  of  the  fact  that  she  was  at 
anchor  in  the  port  was  definite,  and  indicated  that 

1  32  L.  J.  Q.  B.  208.  »  2  M.  &  G.  257.  '  17  L.  J.  Ei.2l 
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she  was  ready  for  sea,  while,  in  truth,  she  was  in  a 
dry  dock,  being  built,  and  was  not  completed  for  a 
month :  yet  as  the  defendant  was  at  Malta,  and  was 
presumed  to  have  known  the  state  of  the  ship,  and 
also  to  have  known  of  the  delay,  and  did  not  insist 
that  the  charter-party  was  broken,  but  allowed  the 
ship  to  sail  from  Malta  for  Alexandria,  without  ob- 
jection, his  defence  on  this  point  failed." 
To  say  that  a  vessel  has  sailed  represents  that  Now  eaUeci 

•^  ■'^  or  about  to 

she  has  done  so.  To  say  that  she  is  about  to  sail  is  ^aii. 
to  represent  either  that  she  is  loaded  and  just  going 
to  sail,  or  that  if  she  is  not  already  loaded,  she  will 
be  loaded  in  a  day  or  two,  and  that  she  will  then 
sail.  Taken  in  connection  with  the  words  "  now 
sailed,*'  the  words  "  or  about  to  sail,"  amount  to  a 
representation  that  the  ship  is  just  ready  to  sail. 
It  is  very  material  for  the  charterer  to  know  the 
place  where  the  ship  is,  because  it  shows  him  what 
sort  of  a  voyage  it  is  which  she  will  have  to  make, 
and  how  long  a  time  is  likely  to  elapse  before  she 
can  come  to  him ;  the  statement  is  a  substantive 
part  of  the  contract,  and  it  will  amount  to  a  con- 
dition  precedent  ualess  there  be  in  the  contract 
itself,  or  in  the  surrounding  circumstances,  some- 
thing to  point  to  a  contrary  conclusion. 

Thus,  where  by  a  charter-party  made  between 
the  plaintiff  as  owner  of  the  F.  and  the  defendants 
as  charterers,  the  vessel  was  described  as  "now  sailed 
or  about  to  sail  from  a  pitch-pine  port  to  the  United 
Kingdom."  The  charter-party  provided  that  the 
vessel  should,  after  discharging  homeward  cargo,  sail 
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to  a  loadino:  place  at  Quebec,  and  there  load  a  cargo 
of  timber,  and  therewith  proceed  to  one  of  scTcral 
specified  ports  as  ordered,  and  deliver  the  same. 
Both  the  plaintiff  and  the  defendants  were  aware 
that  at  the  date  of  the  charter-party  the  ship  was  at 
the  port  of  Mobile  loading  a  cargo.  She  did  not 
sail  from  Mobile  for  twenty-five  days  after  that  date. 
A  correspondence  ensued  between  the  parties,  in  the 
course  of  which  the  defendants  stated  that  if  the 
plaintiff  sent  the  ship  out  to  load  they  should  protest 
against  loading,  and  should  claim  the  difference  of 
freight  and  insurance  upon  goods  then  shipped. 

Upon  the  arrival  of  the  vessel  at  Quebec  the  de- 
fendants refused  to  load  her : — Held,  that  the  words 
**  now  sailed  or  about  to  sail,''  were  not  a  mere  war- 
ranty, but  amounted  to  a  condition  precedent,  the 
non-fulfilment  of  which  would  have  entitled  the  de- 
fendants torcsciud  the  contract,  but  that  the  corres- 
pondence showed  that  the  defendants  had  waived  the 
breach  of  the  condition  by  the  plaintiff,  and  that  they 
were  therefore  not  justified  in  refusing  to  load  the 
ship,  though  they  might  be  entitled  to  make  a  claLm 
against  the  plaintiff  for  damages  in  respect  of  the 
delay  in  her  sailing  from  Mobile.^ 

Veeaei  to  sail        Whether  a  particular  in  a  charter-party  shall  be 
date.  held  to  be  a  condition  for  the  non-performance  of 

which  by  one  party  the  other  is  at  liberty  to  abandoQ 
the  contract,  and  consider  it  at  an  end,  or  whether 
it  amounts  to  an  agreement  only,  the  remedy  for 
the  breach  whereof  is  by  an  action  for   damages, 

» Bentsen  v,  Taylor,  L.  R.  (1893)  2  Q.  B.  274 ;  63  L.  J.  Q.  B.  15. 
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must  depend  in  each  case  on  the  intention  of  the 
parties,  to  he  collected  from  the  terms  of  the  agree- 
ment, and  the  subject  matter  to  which  it  relates. 
It  does  not  depend  upon  any  formal  arrangement 
of  the  words,  hut  on  the  reason  and  sense  of  the  thing 
as  it  is  to  he  collected  from  the  whole  contract.  ^ 

By  a  charter-party  it  was  agreed  between  the  owner 
of  the  vessel  and  the  freighter,  that  the  ship  should, 
having  liberty  to  load  a  cargo  of  coals  out,  proceed 
to  Trieste  and  there  load  a  full  and  complete  cargo 
of  wheat,  or  other  merchandise ;  that  the  said  vessel 
being  so  loaded,  should  proceed  to  a  safe  port  in  the 
United  Kingdom  and  deliver  her  cargo :  that  the 
cargo  should  be  sent  alongside  and  delivered  at  the 
expense  of  the  freighters ;  that  the  freight  should  be 
paid  in  a  certain  stipulated  manner :  and  that  forty 
running  days  should  be  allowed  the  freighter  for 
loading  and  unloading.  Then  followed  the  clause, — 
"  The  vessel  to  sail  from  England  on  or  before  the 
4th  of  February  next,"  the  vessel  not  having  sailed 
by  the  4th  of  February,  the  freighter  altogether 
repudiated  his  contract : — Held,  that  he  was  justi- 
fied in  so  doing,  for  that  looking  to  the  variation  in 
the  language  of  the  clauses  of  the  charter-party, 
and  to  the  object  for  which  the  vessel  was  chartered, 
the  sailing  on  or  before  the  4th  of  February  was  a 
condition  precedent  to  his  liability  for  freight,  and 
not  an  agreement  merely,  upon  the  breach  of  which 
he  might  sue  for  damages,  ^ 

^  Ritchio  V.  Atkinson,  10  East.  295. 
»  Glaholm  v.  Hays,  10  L.  J.  C.  P.  98. 
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And  Tindal,  C.  J.  observed: — "  The  very  words 
themselves,  *  the  vessel  to  sail/  do,  by  common  usage, 
import  the  same  as  the  words,  *  condition  to  sail,'  or 
'  warranty  to  sail  on  or  before  such  a  day.'  " 

In  Crookewit  v.  Fletcher,^  the  condition  in  the 
charter-party  ran  as  follows : — "  Tlie  '  Zwaan,'  now 
in  Amsterdam,  to  sail  from  thence  to  Liverpool  on  or 
before  the  15th  of  March,  and  that  the  vessel  should 
be  ready  &c.,  restrictions  of  princes,  damage  and  ac- 
cidents of  the  seas  and  navigation,  the  Act  of  God, 
fire,  pirates,  and  enemies  throughout  this  charter- 
party  always  excepted."  The  vessel  was  prevented 
by  stress  of  weather  from  sailing  from  Amsterdam 
for  Liverpool  on  or  before  that  date.  In  an  action 
against  the  charterer  for  refusing  to  load  the  ship 
and  repudiating  the  charter-party,  it  was  held  that 
the  stipulation  as  to  sailing  on  the  15th  of  March 
was  a  condition  precedent,  and  that  the  word 
"  throughout"  did  not  affect  it ;  Martin  B.,  saying : 
"  Does  the  word  *  throughout'  make  any  difference  ? 
We  think  that  it  does  not.  It  might  perhaps  operate 
to  exonerate  the  plaintiff  from  an  action  in  the  event 
of  the  ship  being  prevented  from  sailing  on  the  15th 
of  March  by  any  of  the  matters  excepted,  but  we 
think  it  does  not  affect  the  condition  precedent  upon 
the  performance  of  which  the  defendant  contracted 
to  take  and  load  the  ship." 

A  charter-party  provided  that  a  ship  should  "  sail 
and  proceed  from  Amsterdam  with  all  convenient 

» 26  L.  J.  Ex.  153. 
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speed  to  Liverpool,  to  leave  Amsterdam  not  later 
than  all  March."  On  the  30th  of  March  the  vessel, 
with  a  part  of  her  hallast  on  hoard,  quitted  the  docks 
at  Amsterdam,  and  on  the  same  evening  reached 
the  entrance  of  the  North  Holland  Canal.  On  the 
31st  she  arrived  at  Alkmaar,  and  stayed  there 
during  the  1st  and  2nd  of  April,  being  engaged  in 
taking  in  the  remainder  of  her  hallast.  On  the 
3rd  of  April  she  set  sail  and  left  Nieuwedeep 
having  completed  her  crew  there  on  the  9th,  and  on 
the  17th  anived  at  Liverpool : — Held,  that  the  words 
"leave  Amsterdam,"  did  not  mean  *' sail  on  her 
voyage  from  Amsterdam,"  and  therefore  that  the 
agreement  in  the  charter-party  had  been  fulfilled.^ 
Parke,  B.  said : — "The  charter-party  says  nothing 
as  to  the  time  of  sailing  from  Amsterdam,  but 
merely  that  the  vessel  is  to  sail  from  that  place  with 
convenient  speed  to  Liverpool.  Upon  this  plea, 
where  the  only  objection  is  that  the  vessel  did  not 
sail  and  proceed,  leaving  Amsterdam  in  all  March, 
the  question  is,  what  is  the  meaning  of  the  words 
*toleave  Amsterdam  not  later  than  all  March  ?'  In 
my  opinion  they  signify  that  the  vessel  shall  leave 
that  place,  that  is  the  harbour,  on  the  31st  of 
March  at  the  latest,  and  then  sail  vdih  all  speed  to 
Liverpool,  The  cases  cited  throw  no  light  upon  the 
meaning  of  the  words  'leave  Amsterdam.*  The 
whole  question  turns  upon  the  meaning  of  the  word 
'  leave,'  and  not  on  the  words  *  sail  and  proceed.' 
"VMiat  the  defendant  desired  was,  that  the  vessel 

>  Van  Baggon  t*.  Baines,  23  L,  J.  Ex.  213, 
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should  anive  at  Liverpool  by  a  certain  time,  and 
that  the  voyage  should  be  commenced  by  quitting 
Amsterdam  before  the  end  of  March,  and  that  it 
should  proceed  to  Liverpool  with  all  convenient 
despatch." 

Voyage  must        TIpou  general  principles,  in  all  contracts  by  charter- 
be  commenced  j  •■  j  i  •  i  l 

without  delay,  party,  whcrc  there  is  no  express  agreement  as  to 
time,  it  is  an  implied  stipulation  that  there  shall  tc 
no  unreasonable  or  unusual  delay  in  commencing 
the  voyage ;  and  after  it  has  been  commenced,  no 
deviation.  .  .  .  All  the  authorities  concur  in 
stating,  that  the  voyage  must  be  commenced  within 
a  reasonable  time;^  and  it  is  incumbent  on  the 
party  to  account  for  any  delay  on  the  voyage. 

In  many  cases  it  may  be  difficult  to  say  what  is 
a  reasonable  or  an  unreasonable  time  for  commenc- 
ing a  voyage;  the  contract  should  therefore  be 
referred  to,  in  order  to  ascertain  whether  the  voyage 
performed  is  in  accordance  with  the  contract. 

Where  the  charter-party  provides  that  the  ship 
being  loaded  is  to  sail,  that  is,  she  is  to  sail  at  once, 
and  a  reasonable  time  for  the  sailing  of  a  ship  after 
she  is  loaded  is  that  she  is  to  sail  at  once.  The 
time  of  sailing  may  make  the  whole  difference  to  the 
charterer  as  to  the  insurance  of  his  goods.  There- 
fore, the  master,  who  has  undertaken  to  sail  within 
a  reasonable  time  from  the  loading  of  his  ship,  is  to 
sail  at  once ;  *'  reasonable  time"  means  reasonable, 
having  regard  to  the  weather  and  the  possibility  of 
moving  the  ship.^ 

*  Freeman  v.  Taylor,  8  Bing.  124 ;  Mount  i\  Larking,  8  Bing.  1(^. 

»  Oriental  S.  S.  Co.  v.  Tylor,  L.  E.  (1893)  2  Q.B.  518;  63  I4.J.Q.B.  128. 


VOTAGE  MUST  BE  COMMENCED  WITHOUT  DELAY.  217 

So  where  by  a  charter-party  dated  20th  October, 
it  was  agreed  that  the  ship  "  Swallow"  shduld  go 
in  baUast  from  Portsmouth  to  St.  Michaers,  and 
bring  back  a  cargo  of  fruit  direct  to  London.  The 
charterer  was  to  be  allowed  35  running  days  for 
loading  and  unloading,  to  commence  on  the  1st 
December  then  next ;  and  if  the  vessel  did  not  arrive 
at  St.  Michael's  by  31st  January,  the  charterer  w^as 
to  be  at  liberty  to  rescind  the  charter-party.  It 
was  held,  that  the  defendant  w^as  bound  to  proceed 
at  once  to  St.  Michael's,  and  was  not  at  liberty  to 
make  an  intermediate  voyage  for  his  own  purposes, 
although  notwithstanding  such  intermediate  voyage, 
he  arrived  at  St.  Michael's  before  the  31st  January.^ 

In  a  charter  for  a  voyage,  the  specified  voyage 
would  be  of  the  essence  of  the  contract,  and  the 
charterer,  if  he  could  not  have  the  use  of  the  vessel 
for  the  specified  voyage,  would  not  be  bound  to  take 
her  for  any  other  voyage;  so  in  a  charter  for  time 
if  the  charterer  cannot  have  the  vessel  for  the  speci- 
fied time,  he  is  not  bound  to  take  the  vessel  for  a 
shorter  time,  or  a  substantially  different  time,  but 
if  he  cannot  get  the  vessel  for  the  specified  time  he 
may  throw  up  the  charter.  In  aU  contracts  which 
are  to  be  mutually  performed,  the  party  who  claims 
performance  must  be  ready  to  perform  his  part  of 
the  contract,  and  cannot  compel  the  opposite  party 
to  take  something  substantially  different  from  that 
he  contracted  to  give  him. 

^  MacAndrew  v.  Adams,  1  Bing.  N.  C.  29. 
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"Where  A.  cbartcred  B.'s  ship  "  for  twelve  montbs 
for  as  many  consecutive  voyages  as  the  said  ship 
can  enter  upon  after  the  completion  of  the  present 
voyage."  On  completion  of  the  voyage,  and  when 
it  was  ready  to  load,  the  ship  was  stopped  hy  the 
surveyor  of  the  Board  of  Trade,  who  required  cer- 
tain repairs  to  be  done  to  her.  A.,  at  once  gave 
notice  to  B.  that  he  would  cancel  the  charter,  oa 
account  of  the  ship  not  being  tight,  staunch,  &c.,  at 
the  time-  when  he  was  ready  to  load  as  agreed  by 
the  charter.  B.  did  the  repairs,  which  lasted  two 
months,  and  then  tendered  the  ship  to  A.,  who  re- 
fused her : — Held,  that  A.  was  justified  in  his  re- 
fusal, that  the  delay  having  occurred  in  reference  to 
a  time-charter,  and  not  one  for  a  chartered  voyage, 
and  time  being  of  the  essence  of  such  a  contract,  the 
inability  of  B.  to  give  A.  the  vessel  at  the  beginning 
of  the  time  agreed  for,  entitled  the  latter  to  cancel 
the  charter.^ 

Kxpcctcdtobo  In  Corkling  v.  Masscy^  the  charter-party  stated 
certin  duy.  that  the  C.  was  cxpectcd  to  be  at  Alexandria  about 
the  15th  of  December.  In  an  action  by  the 
charterers  for  breach  of  contract,  it  was  alleged 
that  the  ship  was  not  then  expected  to  be  at  Alex- 
andria about  the  said  15th  December,  but  was  then 
in  such  part  of  the  world  and  under  such  engage- 
ments that  the  said  ship  could  not  perform  her  en- 
gagements and  arrive  at  Alexandria  about  the  said 
day.     It  was  pleaded  that  before  and  at  the  time  of 

» Tully  V.  Uowling,  L.  R.  2  Q.  B.  D.  182 ;  46  L.  J.  Q.  B.  388, 

»  L.  R.  8  C.  P.  395. 
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the  making  of  the  alleged  agreement,  the  vessel  was 
on  a  passage  to  R.  and  H.,  and  thence  to  load  from 
C.  or  Jx.  for  a  port  on  the  east  coast  of  England  or  a 
Continental  port,  and  thence  to  proceed  to  Alex- 
andria "with  a  cargo  from  a  coal  port,  all  of  which 
the  charterers  had  notice,  and  that  the  charter-party 
was  made  subject  to  the  condition  that  the  said 
vessel  should  with  all  convenient  speed  fulfil  her 
engagements  and  then  sail- and  proceed  to  Alex- 
andria, and  that  she  did  so  with  all  convenient 
speed  fulfil  her  engagements  and  sail  and  proceed 
to  Alexandria : — Held,  that  this  was  a  good  breach, 
the  descriptive  statement  amounting  to  a  warranty 
that  the  ship  was  in  such  a  position  that  she  might 
reasonably  be  expected  to  arrive  at  Alexandria  by 
the  day  named. 

A  charter-party  may  contain  a  stipulation  or  a  ^^  ^^^^^ 
condition  precedent,  and  the  question  whether  anv  "^^^^  *V  , 
provision  in  the  contract  is  one  or  the  other  is  a  speed. 
matter  of  construction,  and  depends  on  the  judg- 
ment which  the  Court  may  form  of  the  intention 
of  the  parties.     It  seems  to  be  now  settled  that 
delay  by  deviation  is  the  same  as  a  delay  in  starting; 
and  it  is  also  settled,  that  a  delay  or  deviation  which 
goes  to  the  whole  benefit  of  the  contract,  or  entirely  • 
frustrates  the  object  of  the  charterer  in  chartering 
the  ship,  is  an  answer  to  an  action  for  not  loadini^ 
a  cargo ;  but  that  loss,  delay,  or  deviation  sliort  of 
that  gives  an  action  for  damages,  but  does  not  defeat 
the  charter.  ^ 

*  Bcionc  r.  Eyro,  1  IT.  Bl.  27^n  ;  Ritchie  v.  Atkinson,  10  EnRt  205 ;  David- 
eon  r.  Gwynne,  12  East  381 ;  Seegcr  v.  Duthie,  8  C.  B.  N.  S.  15,  72. 
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In  the  case  of  MaCx4.ndrew  v.  Chappie,  ^  a  charter- 
party  contained  a  clause  that  the  ship  should  "  with 
all  convenient  speed  (on  heing  ready),  having  liberty 
to  take  an  outward  cargo  for  owners'  benefit  direct 
or  on  the  way,  proceed  to  E.,  and  there  load  a  full 
cargo  of  cotton."  This  the  freighters  bound  them- 
selves to  ship.  The  ship  deviated  to  C.  and  arrived 
at  E,  a  few  days  later  than  she  would  have  done  if 
she  had  gone  there  direct.  The  ship  had  not  been 
taken  up  for  any  particular  cargo,  and  a  small  loss 
in  freight  was  the  only  result  of  this  delay. 

In  an  action  against  the  freighter  for  not  loading 
a  cargo : — Held,  that  the  above  clause  was  a  stipu- 
lation, and  not  a  condition  precedent,  and  that  the 
delay  afforded  no  justification  to  the  freighter  for 
refusing  to  load  a  cargo ;  but  that  his  remedy  for 
any  damage  that  had  occurred  by  reason  of  the  delay 
was  by  cross  action. 

Stipulations  in  a  charter-party  that  the  vessel, 
being  tight,  staunch  and  strong,  shall  sail  with  con- 
venient speed  and  within  a  reasonable  time,  are  not 
conditions  precedent  to  the  performance  of  a  con- 
tract to  load,  on  the  part  of  the  charterer,  although 
if  by  reason  of  the  non-compliance  with  those  stipu- 
lations, the  object  of  the  charter-party  and  of  the 
voyage  was  wholly  frustrated,  that  may  be  an  answer 
to  an  action  for  breach  of  the  contract. 

So,  where  it  was  agreed  by  charter-party  that  the 
plaintiff's  ship  called  the  "Dominect,"  then  lying  at 
Eiume,  being  tight,  staunch,  and  strong  should  with 

»L.  R.  1  C.  p.  643. 
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all  possible  sj)eed,  sail  and  proceed  to  Cardiff,  &c. 
The  Charter-party  was  entered  into  at  London  on 
the  22nd  April  and  was  forwarded  to  Fiume,  where 
it  arrived  on  the  1st  of  May.  On  the  29th  of  April 
an  accident  had  happened  in  consequence  of  tight- 
ening therigging,  whichrendered  it  necessary  to  have 
some  repairs  effected,  which  were  completed  in  a 
few  days ;  and  on  the  11th  May  the  vessel  cleared,  • 
hut  did  not  get  out  of  the  port,  and  on  the  15th  in 
attempting  to  do  so,  she  fouled  her  cable,  which 
delayed  her  until  the  19th,  when  she  sailed.  The 
wind  however,  being  high,  she  was  compelled  by 
stress  of  weather  to  put  into  Sossino  on  the  20th. 
On  the  24th  she  cleared  outwards  and  got  away  on 
the  25th;  but  in  consequence,  as  was  alleged,  of 
bad  weather,  did  not  reach  Cardiff  until  the  16th  of 
August,  when  the  defendants  refused  to  load.  In 
an  action  against  the  charterers  it  was  held  that  the 
vessel  had  not  proceeded  with  reasonable  speed 
and  diligence  after  notice  of  the  charter-party  on 
the  1st  of  May;  secondly,  that  the  whole  object 
of  the  voyage  was  not  thereby  defeated ;  and  thirdly, 
that  the  vessel  was  not  fitted  for  her  voyage  when 
she  sailed  from  Fiume,  but  that  she  was  so  fit  when 
she  arrived  at  Cardiff.  On  this  finding  a  verdict 
was  entered  for  the  defendants.  On  a  motion  to 
set  aside  this  verdict,  the  Court  held  that  the  jury 
having  found  that  the  object  of  the  voyage  was  not 
frustrated,  that  the  shij)  being  tight,  staunch  and 
strong  at  the  port  from  which  she  was  to  sail  in 
order  to  take  her  cargo,  was  not  a  condition  precc- 


222  TO  PROCEED  WITH  ALL  CONVENIENT  SPEEB. 

dent.    Neither  was  it  a  condition  precedent  that 
the  vessel  should  sail  with  all  convenient  speed,  or 
within  a  reasonable  time,   for  tlie  object   of  the 
charter-party  was  not  frustrated.^    Pollock,  C.  B. 
said: — "  It  is  very  true  that  there  is  a  remark  made 
by  Mr.  Justice  Maule,  that  he  does  not  quite  see 
how,  if  a  particular  day  named  would  be  a  condi- 
tion precedent,  merely  a  convenient  or  reasonable 
time  would  not  be  so ;  but  in  reality  the  distinction, 
in  my  mind,  is  very  obvious.     Where  a  particular 
day  is  named,  there  can  be  no  doubt  that  the  parties 
meant  that  day ;  and  one  can  very  well  imagine 
from  that  that  it  was  the  intention  of  the  parties 
that  the  vessel  should  sail  before  that  day,  and  if 
she  did  not  sail  before  that  day,  the  person  engag- 
ing the  vessel  might  decline  to  load,  saying,  *  what 
I  contemplated  was  a  voyage  very  dijfferent  from 
that  wliich  you  now  force  upon  me  to  perform.' 
What  is  laid  down  in  Abbott  on  Shipping  by  Shee'^ 
appears  to  contain  the  pitli  and  substance  of  this 
question;   *  whether  or  not  a  particular  condition 
covenanted  by  one  party,  be  a  condition  precedent, 
the  breach  of  whicli   will   dispense  with  the  per- 
formance of  the  contmct  by  the  other,   or  an  in- 
dependent covt^uaut,  is  a  question  to  be  determined 
according  to  tlie  fair  intention  of  the  parties,  to  be 
collected   Twin  the  langu:ip:o  employed  by  them. 
An  intention  to  make  any  particular  stipulation  a 
condition  precedent  should  be  clearly  and  xmambi- 

»  T.v. i^bvvla.!  r.  Hi.kie,  26  L.  J.  Ex.  1^6.  »  9th  Ed.  221. 
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j^ously  expressed/     Now,  when  any  particular  day  , 

is  named,  it  is  clearly  and  unambiguously  expressed. 
There  can  be  no  doubt  in  the  opinion  of  mankind 
at  large  whether  a  particular  day  is  the  3rd  of 
April  or  not ;  but  what  is  or  is  not  a  convenient 
speed  or  within  a  reasonable  time,  is  a  matter  that 
must  always  be  of  considerable  contention.     One 
may  fairly,  therefore,  say,  when  a  day  is  mentioned, 
at  least  the  time  is  clearly  and  unambiguously  ex- 
pressed, and  if  the  rest  of  the  contract  points  to 
that  as  a  condition  precedent,  it  is  a  reasonable 
thing  to  say  it  is  a  condition  precedent ;  but  where 
a  time  is  alleged  in  a  loose,  lax  and  ambiguous 
form,  as  to  which  there  may  be  great  difference  of 
opinion,  I  think  it  would  be  very  imreasonable  to 
say  that  that  was  a  condition  precedent — a  condi- 
tion precedent  which  a  man  could  hardly  know 
whether  he  could  perform  or  not.    The  general  rule, 
in  the  words  of  Lord  EUenborough,  cited  in  David- 
son V,  Gwynne^  is  *that  unless  the  non-performance 
alleged  in  breach  of  the  contract  goes  to  the  whole 
right  and  consideration  of  it,  the  covenant  broken 
is  not  to  be  considered  a  condition  precedent,  but 
as  a  distract  covenant,  for  the  breach  of  which  the 
party  may  be  compensated  in  damages/    The  jury 
here  having  negatived  that  which  appears  to  me 
to  be  really  the  substance  of  each  of  the  pleas,  the 
pleas  are  not  proved ;  and  the  rule,  therefore,  must 
he  made  absolute    to  enter   the  verdict  for  the 
plaintiff." 

'  12  East  881. 
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By  a  charter-party,  which  contained  the  usual 
exceptions  of  dangers  and  accidents  of  navigation, 
the  plaintiff's  vessel  was  to  proceed  with  all  con- 
venient speed  from  Liverpool  to  Newport,  and  there 
load  a  cargo  of  iron  rails  for  San  Francisco,  and  the 
freight  was  to  be  paid  by  the  charterers  on  right 
delivery  of  the  cargo.  The  plaintiff  effected  a  policy 
of  insurance  with  the  defendants  on  the  chartered 
freight  on  that  voyage.  The  vessel  proceeded  from 
Liverpool  to  Newport,  but  before  arriving  there 
she  took  the  rocks  at  Carnarvon  Bay,  where  she 
remained  for  a  considerable  time,  she  was  ultimately 
got  off,  and  brought  back  to  Liverpool,  but  though 
the  damage  she  liad  sustained  was  not  such  as  to 
constitute  a  total  loss  of  the  ship,  the  time  necessary 
for  getting  her  off  and  repairing  her,  so  as  to  be  a 
cargo  carrying  ship,  was  so  long  as  to  put  an  end,  in 
a  commercial  sense,  to  the  commercial  speculation 
entered  upon  by  the  plaintiff  (the  shipowner,)  and 
the  charterers ;  and  the  latter  accordingly  abandoned 
the  contract,  and  hired  another  vessel  by  which  they 
forwarded  the  rails  to  San  Francisco : — It  was  held, 
that  under  the  above  circumstances  the  charterers 
were  released  from  their  contract  to  load  under  the 
charter-party.^ 

To  proceed  to      If  the  loading  port  is  not  named  in  the  charter- 

orde^r       party,  but  remains  to  be  determined  by  the  charterer, 

he  must,  subject  to  special  agreement,  name  it  before 

he  can  require  the  ship  to  sail.    So  where  a  charter- 

^  Jackgon  v.  The  Uuiou  Marine  Insurance  Co.  Ld.,  L.  B,  10  C.  P.  l^i 
44  L.  J.  C.  P.  27. 
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party  stated,  that  it  Tras  agreed  thereby  that  the  ship 
should  sail  in  ballast  to  a  safe  and  convenient  port, 
near  to  Cape  Town,  and  there  load  a  full  cargo,  and 
the  plaintiff  agreed  to  load  the  vessel  with  the  said 
cargo,  and  to  pay  freight.  The  averment  alleged, 
that  though  the  plaintiff  was  ready  and  willing  to 
appoint  and  put  on  board  a  proper  person  as  super- 
cargo, who  w^ould  have  indicated  to  the  master  a 
safe  and  convenient  port  near  Cape  Town,  for  receiv- 
ing on  board  the  cargo,  the  defendant  would  not 
permit  the  ship  to  proceed  in  ballast  on  the  voyage ; 
it  was  held,  that  the  plaintiff  should  have  given  notice 
of  a  safe  and  convenient  port  or  anything  equiva- 
lent in  law  to  such  notice ;  it  being  the  duty  of  the 
charterer  to  select  the  port  and  give  notice  of  it  to  the 
owner  before  the  commencement  of  the  voyage.^ 

Where  a  loading  port  has  to  be  named  under  a 
charter  for  a  full  cargo,  the  charterer  must  name  a 
place  where  a  full  cargo  can  be  safely  taken.^ 

Where  by  the  terms  of  a  charter-party  of  a  vessel 
bound  for  M.,  it  was  agreed  that  the  vessel  should, 
after  delivering  her  outward  cargo,  with  all  conve- 
nient speed  proceed  to  such  one  of  certain  specified 
ports  as  should  be  ordered  at  M.,  and  there  load  from 
the  factors  of  the  charterer  a  full  and  complete  cargo, 
&c.,  and  therewith  proceed  to  the  United  King- 
dom : — Held,  that  it  was  incumbent  on  the  charterer 
to  give  orders  as  to  the  sailing  of  the  vessel  within 


29 


»  Rao  V.  Hackott,  12  M.  &  W.  724. 

*  Charpontier  v.  Dium,  15  So.  L,  R.  726, 
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a  reasonable  time  after  her  arrival  at  M.,  and  that 
he  was  liable  to  an  action  for  delaying  to  do  so, 
though  it  did  not  appear,  that  the  vessel  had  dis- 
charged her  outward  cargo.^ 

In  the  case  of  Sieveking  v.  Maas,^  the  Captain 
of  a  ship  chartered  to  load  at  a  foreign  port,  and  to 
proceed  to  a  coal  port  or  to  a  good  and  safe  port  in 
the  Frith  of  Forth,  or  to  London,  or  to  a  good  and 
safe  port  on  the  east  coast  of  England,  as  ordered 
on  signing  bills  of  lading,  or  with  L.  and  F.  at 
Elsinore,  downwards,  signed  a  bill  of  lading  in  which 
it  was  stated  that  the  ship  was  bound  for  orders  to 
Elsinore.  The  Captain  waited  a  reasonable  time  at 
Elsinore  for  orders,  but  none  coming  from  the 
charterers,  he  proceeded  to  the  port  of  Leith: — 
Held,  in  an  action  by  the  charterers  against  the 
Captain,  that  the  Captain  having  waited  a  reason- 
able time  for  orders  at  Elsinore,  had  performed  his 
duty  under  the  charter-party ;  that  he  was  not  bound 
to  communicate  with  the  charterers  and  ask  for 
orders ;  and  that  as  no  orders  were  given  him,  he 
was  entitled  to  elect  to  which  of  the  ports  specified 
in  the  charter-party  he  would  take  the  ship. 

In  French  v.  Gerber'  the  ship  was,  after  loading 
a  full  cargo,  to  proceed  to  a  port  of  call  for  orders 
to  be  forwarded  within  forty-eight  hours  after 
notice  of  arrival  given  to  charterers  to  discharge 
at  a  good  and  safe  port.    Twelve  working  lay-days 

»  WooUey  v.  Roddolien,  12  L.  J.  C.  P.  152. 

»  25  L.  J.  Q.  B.  358. 

B  li.  K.  2  C.  F.  D.  247i  46  L.  J.  C.  P.  320, 
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to  be  allowed  the  freighters  for  loading  the  ship  at 
the  port  of  loading,  and  waiting  for  orders  at  the 
port  of  call,  and  fifteen  days  over  and  above  the  said 
lying  days  at  four  pence  per  ton  per  day.  Charterer's 
liability  to  cease  when  the  ship  is  loaded,  the  owners 
of  the  ship  to  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurrage.  In 
an  action  by  the  shipowners  against  the  charterers 
for  not  giving  orders  as  to  the  port  of  discharge, 
and  for  giving  orders  that  the  ship  should  proceed 
and  discharge  at  a  port  which  was  not  a  safe  port 
within  the  meaning  of  the  charter-party,  it  was 
held,  that  inasmuch  as  delay  at  the  port  of  call  was 
provided  for  by  the  stipulation  in  respect  of  demur- 
rage, the  charterer  was  discharged,  whether  the 
actual  damages  claimed  were  covered  by  the  owner's 
lien  or  not. 

Mellish,  L.  J.,  in  delivering  judgment  said : — 
"  I  am  of  opinion  that  the  judgment  of  the  Com- 
mon Pleas  Division^  in  this  case  should  be  affirm- 
ed. It  is  an  action  on  a  charter-party,  in  which 
two  breaches  of  the  contract  are  assigned  : — first, 
that  the  defendants  or  their  agents  did  not  give 
and  refused  to  give  orders  to  proceed  to  a  port 
of  discharge^  in  accordance  with  the  terms  of 
the  charter-party,  in  consequence  of  which  the 
plaintiffs  suffered  special  damage;  secondly,  that 
the  defendants  or  their  agents  gave  orders  to  pro- 
ceed to  a  port  which  was  not  a  safe  port  within 
the  meaning  of  the  charter-party,  in  consequence 
of  which  the  plaintiffs  suffered  special  damage. 

»  L.  R.  1  C.  p.  D.  737. 
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In  answer  to  this  declaration  the  defendants  set 
up  the  clause  in  the  charter-party,  which  provided 
that  the  liability  of  tlie  charterers  should  cease  as 
soon  as  the  cargo  was  on  board,  provided  the  same 
was  worth  the  freight  at  the  port  of  discharge,  but 
the  owners  should  have  an  absolute  lien  on  the 
cargo,  for  all  freight,  dead  freight  and  demurrage, 
which  they  should  be  bound  to  exercise.     The  plea 
alleged  the  arrival  of  the  vessel,  and  that  the  cargo 
was  worth  the  freight  at  the  port  of  discharge.  The 
question  is  whether  the  defence  is  a  good  one.  Now 
although  there  seems  to  be  no  case   decided  with 
reference  to  a  clause  exactly  like  tlie  one  before  us, 
there  are  several  cases  in  which  it  has  been  held 
that  the  clause  limiting  the  liability  of  the  charterer 
is  not  extended  beyond  the  operation  of  the  ship- 
owner's lien,  but  this  has  been  held  exclusively  in 
cases  where  the  breach  has  been  before  the  cargo  is 
put  on  board.    But  there  is  no  rule  to  prevent  us 
from  trying  to  make  a  sensible  construction  for  the 
contract,  and,  if  necessary,  extending  the  lien  to  meet 
the  cesser  of  liability.    We  ought,  therefore,  to  sec 
if  we  cannot  give  a  rational  construction  to  the 
whole  document  giving  the  exoneration  clause  its 
natural  sense,  which  certa,inly  would  seem  to  be  a 
discharge  from  all  liability  whatever,  and  at  the 
same  time  to  see  how  far  it  is  possible  for  us  to  extend 
the  lien  so  as  to  cover  all  possible  breaches.     The 
breaches    complained  of  relate  to  the  defendants 
having  given  no  proper  orders  to  the  vessel  at  the  port 
of  call.    Now  the  charter-party  gives  a  remedy  (it 
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may  be  a  sufficient  or  an  insufficient  one,  but  still  it 
is  a  remedy)  in  respect  of  the  charterers  not  givini^ 
proper  orders  according  to  the  charter-party,  as  to 
proceeding  to  a  port  of  discharge.     The  charter- 
party  says  the  vessel  is  *  to  proceed  with  all  despatch 
to  Queenstown  or  Falmouth  at  the  option  of  the 
master  for  orders,  to  be  forwarded  within  forty- 
eiijht  hours  after  notice  of  said  arrival  has  been 
given  to  and  received   by    charterer's    agents   in 
London,  or  lay  days  to  count.'    Therefore  it  may 
be  said  to  give  a  remedy  to  the  shipowners,  if  the 
charterers  do  not  give  them  notice  to  sail  to  a  safe 
port  within  forty -eight  hours  of  arrival  at  the  port 
of  call,  in  the  shape  of  lay  days  which  arc  then  to 
run.    But  it  does  not  stop  there.  The  charter-party 
provides  that  '  twelve  working  lay-days  are  to  be 
allowed  the  freighters  for  loading  the  said  ship  at 
the  port  of  loading,  and  for  w^aiting  for  orders  at  the 
port  of  call  in  Europe,  to  commence  and  to  be  com- 
puted twenty-four  hours  after  the  master  has  given 
notice  in  writing  to  the  charterer's  agent  that  the 
sliip  is  ready  to  receive  cargo,  and  fifteen  days' 
demurrage  are  allowed  over  and  above  the   said 
lying  days  at  id.  per  registered  ton  per  day.'     If  the 
charterers  give  no  orders  to  sail  to  aport  of  discharge, 
the  time  during  which  they  fail  to  give  such  notice 
is  to  count  among  the  laying  days,  and  if  it  goes 
heyond  those  days  it  is  to  count  among  the  demur- 
rage days.  IVIay  not  the  parties  to  this  contract  have 
thought  that  this  was  a  sufficient  remedy  for  the 
injury  done  to  the  plaintiffs  if  no  proper  orders  are 
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given  by  the  defendants  as  to  the  port  of  discharge  ? 
I  think  they  may  well    have  supposed  it  Tvas  a 
sufficient  remedy.  This  is  a  rice  charter,  and  I  have 
no  doubt  the  charterers  contemplated  selling  the 
cargo  before  its  arrival  in  the  ordinary  course  of 
business.    The  object  of  the  exoneration  clause  is 
that  when  the  ship  has  been  despatched  and  the 
cargo  sold,  the  charterers  may  be  free  from  liability, 
and  the  shipowners  may  look  for  satisfaction  to  the 
consignee.  If  there  had  been  no  remedy  against  the 
consignee,  then  I  should  have  perhaps  thought  that 
the  charterer  was  not  exonerated.    But  when  I  see 
this  very  breach  of  the  contract  provided  for  and  in- 
tended to  be  provided  for,  so  that  they  may  have  a 
remedy  by  counting  the  delay  in  giving  orders  first 
among  the  lay-days  and  then  among  the  demurrage 
days,  I  come  to  the  conclusion  that  the  parties  have 
inserted  in  their  contract  what  they  believe  to  be  a 
sufficient  remedy,  and  we  should  be  wrong  in  hold- 
ing the  charterer  to  remain  liable  for  the  breach. 
I  think,  therefore,  that  this  appeal  should  bo  dis- 
missed.    The  plaintiffs'  counsel  went  through  the 
various  clauses  of  the  charter-party  to  shew  that 
they  referred  to  various  matters  for  which  the  ship- 
owner's lien  afforded  no  remedy,  and  for  which  there 
was  no  redress  if  a  breach  was  committed  after  the 
cesser  of  the  charterers'  liability.     But  he  did  not 
satisfy  my  mind  by  that  argument.    For  instance, 
I  think  the  distinction  he  drew  between  the  lien 
which  the  plaintiff  would  have  by  law  for  general 
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average,  and  that  which  he  would  have  under  the 
terms  of  the  charter-party,  was  in  reality  immaterial. 
The  other  points  to  which  he  called  our  attention 
were  unimportant.  There  is  no  source  of  damage 
so  clearly  improtected  by  the  owner's  lien  as  to 
warrant  us  in  giving  any  other  meaning  than  the 
literal  one  to  the  exoneration  clause.  I  am,  there- 
fore, of  opinion  that  our  judgment  must  be  for  the 
defendants." 

In  an  action  on  a  charter-party,  by  which  the  de- 
fendant's ship  was  to  proceed  with  her  cargo  to  Fal- 
mouth for  orders,  and  then,  if  so  ordered,  to  proceed 
to  Copenhagen,  the  declaration  alleged,  as  a  breach, 
that  the   ship  did  not,  when  so  ordered  by  the 
charterers  (the  plaintiffs),  proceed  to  Copenhagen. 
The  defendant  pleaded,  that  he  did  not  make  such 
default,   and  also  a  plea  that  before  default  the 
plaintiffs  revoked  the  said  order,  and  ordered  the  ship  to 
proceed  elsewhere  than  to  Copenhagen,  to  Plymouth. 
At  the  trial  the  evidence  was,  that  after  the  arrival 
of  the  defendant's  ship  at  Palmouth,  the  plaintiffs 
ordered  her  to  Copenhagen  without  delay,  but  that, 
as  war  had  then  broken  out  between  France  and 
Austria,  and  the  defendant's  ship  was  an  Austrian 
vessel,  the  Captain  feared  that  if  he  proceeded  in 
obedience  to  such  order,  the  ship  and  cargo  would 
be  captured  by  the  French  cruisers,  and  he  accord- 
ingly remonstrated  against  going  to  Copenhagen  and 
a  correspondence  between  him  and  the  plaintiffs, 
who  resided  in  London,  took  place  on  the  subject. 
ErexLtually  the  plaintiffs  sent  an  agent  to  Falmouth 
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and  requested  the  Captain  to  follow  the  instructions 
of  such  agent  as  to  the  final  port  of  destination,  and 
the  agent  ordered  the  Captain  to  go  with  the  vessel 
to  Plymouth.  The  Captain  accordingly  proceeded 
to  Plymouth,  and  there  discharged  the  cargo,  having 
previously  consented  to  go  there  only  on  receiving 
the  order  from  the  agent  as  a  clean  order  and  with- 
out protest.  On  this  evidence  the  learned  judge 
left  it  to  the  jury  to  say  whether  there  had  been  a 
breach  of  contract,  and  whether  the  plaintiff's  agent 
had  given  the  Captain  a  clean  order  to  sail  to  Ply- 
mouth, telling  the  jury  that  if  they  thought  the 
Captain  was  justified  in  pausing  and  making  a  stay 
until  he  received  further  definite  orders,  and  that 
before  breach  the  plaintiff's  agent  had  given  the 
Captain  a  clean  order  to  go  to  Plymouth,  the  defen- 
dant would  be  entitled  to  a  verdict.  The  jury  hav- 
ing found  a  verdict  for  the  defendant, — Held,  that 
the  questions  left  were  proper  questions  for  the 
jury  to  deternune,  and  that  there  had  been  no  mis- 
direction. ^ 

Oriso  near  It  has  loug  bceu  established  that  where  a  vessel 

thereunto  as        •      i  -■     i  j.-       i  l     cc  xi  i. 

she  might       IS  bouud  to  a  particular  port,  "  or  so  near  thereto 
e  y  get.       ^  ^^^  ^^  Safely  get,"  this  must  be  taken  to  mean 

some  place  "  within  the  ambit"  of  the  port,  though 
she  may  not  be  able  to  enter  it,^  and  it  has  been 
held  that  the  stipulation  to  proceed  to  such  a  place, 
or  "so  near  thereto  as  the  vessel  can  safely  get," 

»  Polo  V.  Cctcovich,  30  L.  J.  C.  P.  102. 

5  Metcalfe  v.  Tho  Britaiima  Iron  Works  Co.,  L.R.  2  Q.  B.  D.  423;  46 
L.  J.  Q.  B.  4r^, 
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necessarily  comprehends  her  safety  also  in  coming 
away  when  loaded,  and  justifies  the  vessel  in  cross- 
ing the  bar  at  the  harbour  entrance  with  what 
cargo  she  can  carry  in  doing  so,  and  lying  to  outside 
for  the  rest  of  her  lading.^  But  it  was  held  that  a 
vessel  which  was  bound  to  Galatz,  or  so  near  there- 
to as  she  could  safely  get,  was  not  justified  by  this 
provision  in  proceeding  to  Odessa  instead,  notwith- 
standing the  water  on  the  bar  at  the  mouth  of  the 
Danube  had  been  too  low  for  many  weeks  to  allow 
her  to  cross. ^ 

A  ship  chartered  to  take  a  cargo  from  Alexandria 
to  a  "safe  port''  in  the  United  Kingdom  or  the 
Continent,  "  or  as  near  thereto  as  she  can  safely 
get,  and  lie  afloat  at  all  times  of  the  tide,  and  deliver 
the  same  and  so  end  the  voyage,"  was  ordered  to 
Glasgow,  and  on  her  way  to  that  port  she  brought 
up  off  the  "  Tail  of  the  Bank,"  an  open  channel  in 
the  river  Clyde  off  Greenock,  twenty-two  miles 
below  Glasgow.  The  water  at  Glasgow  was  not 
such  as  to  enable  the  ship  to  lie  afloat  there  at  ebb- 
tide; the  shippers  therefore  lightened  her  at  the 
'Tail  of  the  Bank'  of  part  of  her  cargo.  This  is  cus- 
tomary in  such  cases  in  the  Clyde  (the  words  "accord- 
ing to  the  custom  of  the  port"  in  the  printed  form 
of  the  charter-party  coming  before  the  words  "  and 
deKver  the  same,"  had  been  struck  out  before  the 
instrument    was  signed.)    The  ship,  after  being 

1  Shield  I'.  Wilkinfl,  19  L.  J.  Ex.  238. 
»  Schilizzi  v.  Derry,  24  L.  J.  Q.  B.  196. 
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lis;btenc(l,  was  ordered  up  to  Glasgow  to  deliver  the 
residue  of  her  cargo  there.  The  master  took  her  up 
under  protest,  and  discharged  the  rest  of  the  cargo, 
and  then  countincr  his  lav  davs  as  beirinnini:^  at  tlie 
*Tail  of  the  Bank/  he  claimed  demurmge,  and  raised 
an  action  in  the  Sherifl's  Court,  which  was  finallv 
determined  bv  the  First  Division  of  the  Court  of 
Session.  There  it  was  held,  that  there  wasnorii^ht 
to  demurrage,  as  the  *Tail  of  the  Bank'  was  not  to  be 
deemed  the  port  of  discharge  within  the  meaning  of 
the  charter-party.  Tlie  Lord  President,  in  deliver- 
ing judgment,  chiefly  relied  on  the  reasonableness 
of  what  had  been  done  as  the  kind  of  performance 
that  was  contemplated  by  the  parties  to  such  an 
instrument,  and  indicated  his  opinion  that,  if  the 
lightening  had  extended  to  half  the  cargo  {a  fortiori 
if  more,)  his  decision  would  have  been  the  other  way.* 
It  cannot  be  laid  down  as  an  inflexible  rule  that 
when  a  ship  has  got  as  near  to  the  port  as  she  can 
get,  and  the  only  impediment  to  proceeding  f  lu-tlier 
is  over-draught,  the  master  is  under  all  circum- 
stances entitled  to  consider  the  voyage  at  an  end. 
lie  is  bound  to  use  all  reasonable  means  to  reach  the 
port.  The  words  "  as  near  thereto  as  she  can  safe- 
ly get"  must  receive  a  reasonable,  not  a  literal,  ap- 
plication ;  the  over-draught  may  be  such,  and  the 
cargo  so  easily  dealt  with,  as  that  the  surplus  may  be 
removed  and  the  ship  sufficiently  lightened  without 
exposing  her  to  extra  risk  or  the  owner  to  any  prc- 

'  llill.stroiii  r.  GibBOU,  8  Sc.  Scss.  Ca.  (3rJ)  463j  Ford  f.  CotcfcWortli, 
L.  U.  5  q.  i^.  514. 
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jiidice,  and  without  substantially  breaking  the  con- 
timiity  of  the  voyage;  and  in  such  a  case,  if  the 
consignee  is  at  hand  to  receive  the  surplus  cargo  and 
so  relieve  the  over-draught,  it  would  be  the  duty  of 
the  master  to  lighten  the  ship  and  proceed  to  the 
port.  This  is  the  principle  laid  down  in  the  case  of 
Hillstrom  r.  Gibson.' 

So,  wh-ere  by  a  charter-party  it  was  agreed  that  a 
ship  should  load  a  full  cargo  and  proceed  to  a  safe 
port  within  specified  limits,  "  or  so  near  thereto  as 
she  might  safely  get,"  the  port  to  be  named  on 
signing  bills  of  lading  for  delivery  of  the  cargo  at 
Koogerpolden  in  Holland,  a  port  which  is  situated 
some  distance  from  the  sea  up  a  canal,  to  which  port 
the  ship  had  been  ordered.  In  the  margin  of  the 
bill  of  ladins:  was  inserted  the  rate  of  freiijht  and  the 
words  "and  all  other  conditions  as  per  charter-party." 
The  ship  duly  arrived  at  Nieuwedicp,  which  is  at 
tlie  mouth  of  the  canal,  and  it  was  impossible  that 
she  could  proceed  further  towards  K.,  because  lier 
draught  was  19^-  feet,  and  the  depth  of  the  canal 
about  fifteen  feet  only.  The  plaintiffs,  before  the 
ship's  arrival  at  N.,  had  written  to  ask  the  defen- 
dants what  course  they  proposed  to  adopt,  alleging 
that  X.  was  as  n?ar  to  K.  as  the  ship  could  safely 
get.  The  defendants  in  reply  alleged  that  the  plain- 
tiffs had  undertaken  to  deliver  at  K,  as  a  safe  port 
and  that  they  would  not  interfere.  They  declined 
to  make  any  arrangements  for  taking  delivery  of 
any  part  of  the  cargo  at  N.  Thereupon  the  master,  on 

'  S  So.  Sc'ss.  Ca.  (Dnf)  4  u\.  ' 
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arriving  at  N.,  unloaded  so  mucli  of  the  cargo  about 
one-third  of  the  whole  as  would  admit  of  the  ship 
passinginto  the  canal, andsentthatportionbylighters 
to  K.,  proceeding  thither  with  the  rest  in  the  ship. 
The  action  was  brought  by  the  shipowners  to  recover 
pilotage,  harbour  dues  and  other  expenses  of  going 
into  port,  and  demurrage.  The  Court  was  of  opinion 
that  the  bUls  of  lading  had  not  the  effect  of  alter- 
ing the  contract  so  as  to  bind  the  owners,  as  against 
the  charterers,  to  deliver  at  the  port  of  K.,  and  that 
the  master  had  no  authority  so  to  alter  the  contract 
if  he  had  intended  to  do  so,  but  that  he  had  signed 
the  bills  of  lading  in  the  form  presented  to  him  in 
compliance  with,  and  in  order  to  carry  out  the 
terms  of  the  charter-party.  The  only  effect  which 
could  be  given  to  the  bills  of  lading  as  between 
these  parties  was,  to  preclude  the  plaintiffs  from 
objecting  that  K.  was  a  safe  port,  and  to  bind  the 
plaintiffs  to  the  same  extent  as  and  no  further  than 
if  K.  had  been  named  in  the  charter-party  as  the 
port  of  discharge ;  and  it  was  held,  that  under  the 
circumstances,  the  master  was  justified  in  consider- 
ing the  voyage  to  be  at  an  end  at  the  mouth  of  the 
canal,  and  in  treating  it  as  the  place  of  discharge, 
and  that  the  plaintiffs  were  therefore  entitled  to 
recover.^ 

In  Hayton  v.  Irwin,^  a  vessel  was  to  deliver  at  a 
safe  port,  "or  so  near  thereto  as  she  can  safely  get." 
She  was  ordered  to  Hamburg,  and  proceeded  thither; 

»  Capper  v.  Wallace,  L.  R.  5  Q.  B.  D.  163 ;  49  L.  J.  Q.  B.  350. 

«  L.  R.  5  C.  P.  D.  130. 
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but  her  draught  prevented  her  getting  further 
up  the  river  than  Stade.  The  cliarterer  refused  to 
take  delivery  of  any  part  of  the  cargo  at  Stade ;  and 
in  answer  to  an  action  for  the  cost  incurred  in  lighter- 
ing up  to  Hamburg  so  much  as  was  necessarily 
discharged,  he  alleged  a  custom  of  the  port  of  Ham- 
burg, by  which  he  was  not  bound  to  take  delivery 
any  where  but  at  that  place,  and  was  not  liable  for 
any  such  expenses.  It  was  held  by  the  Court  of 
Api)eal,  that  the  alleged  custom  was  inconsistent 
with  the  contract ;  for  it  required  the  ship  to  deliver 
at  Hamburg  whether  she  could  get  there  or  not. 
The  charterer  was  bound  to  take  delivery  at  Stade 
until  the  vessel  was  sufficiently  lightened  to  enable 
her  to  proceed. 

"Where  the  cause  has  been  physical,  it  has  often 
been  decided  that  if  the  obstacle  was  only  tempo- 
rary, it  was  not,  however  complete  for  the  time, 
sufficient  to  enable  the  shipowner  to  insist  on  the 
substituted  or  alternative  place  of  delivery.^  The 
term  always  used  has  been  that  the  obstruction  must 
be  permanent,  and  the  provision  in  a  charter-party 
that  a  ship  is  to  be  brought  to  a  particular  place,  "  or 
as  near  thereto  as  she  may  safely  get,"  refers  to  the 
ship  being  prevented  from  getting  to  her  primary 
destination  by  any  permanent  obstacle  other  than 
an  accident  of  navigation,  not  merely  by  an  obstacle 
endangering  her  safety  :  and  if  the  master  brings 
his  ship  as  near  as  she  can  safely  get  to  the  place 

»  Schilixzi  r.  Dorry,  4  E.  &  B.  875;  BastifcU  v.  Lloyd,  1  II.  &   C.  388  j 
Parker  r.  Winlo,  27  L.  J.  Q.  B.  49. 
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named  for  the  discharge  of  his  vessel,  and  he  is  pre- 
vented from  going  to  the  place  itself  by  reason  of 
some  permanent  obstacle,  lie  would  be  entitled  to 
recover  demurrage  and  damages  for  detention. 

Where  a  cargo  of  railway  iron  was  shipped  under 
charter  to  be  carried  from  M.  to  Taganrog,  "  or  so 
near  tJiereto  as  she  might  safely  get,"  and  by  the 
bills  of  lading  and  charter-parties  it  was  to  be  de- 
livered at  the  port  of  T.  On  arrival  on  the  17th 
December  at  Kertch,  thirty  miles  short  of  T.,  the 
master  found  tliat  further  navigation  was  impossible 
owing  to  the  ice,  and  tliat  the  port  of  T.  would  not 
be  open  again  until  April.  He,  therefore,  notwith- 
standing express  notice  from  the  charterers  at  T. 
not  to  do  so,  discharged  tlie  cargo  at  K.,  the  nearest 
port  to  T.  to  which  he  could  safely  get,  and  placed  it 
in  the  charge  of  the  Custom-house  authorities,  and 
left  witliout  any  intention  of  returning  or  carrying 
on  the  cargo  to  T.,  which  had  been  taken  possession 
of  by  tlie  consignee's  agents  under  the  bills  of  lading. 
It  was  said  in  the  judgment  that  there  was  no  pretence 
for  savinij^  that  Kertch  was  within  the  ambit  of 
Taganrog ;  and  Coleridge,  C.  J.,  remarked, — "  It  was 
clear  that  the  obstruction  of  the  port  was  a  tempo- 
rary one,  such  as  must  be  incident  to  every  autumnal 
contract  of  this  nature,  and  common  sense  revolts 
against  the  idea  that  in  particular  instances  wlion 
the  contract  relates  to  a  sea  liable  to  be  frozen,  the 
words  *  at  that  time,'  or  *  then  and  there,'  are  to  bo 
inserted  after  '  as  near  thereto  as  the  ship  can  safely 
get.'     It  would  astonish  mercantile  minds   if  such 
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words  were,  and  there  is  no  authority  for  saying 
that  they  should  be,  inserted;"  and  the  suit  which 
was  brought  by  tlic  shipowners  against  the  charter- 
ers for  recovery  of  freisrht  was  dismissed.^ 

The  question  as  to  the  effect  of  a  vessel  being 
prevented  from  reaching  her  named  place  of  dis- 
charge by  otlier  than  physical  causes,  first  came 
before  the  English  Courts  in  1879. 

By  a  charter-party  made  between  the  owners  of 
the  "  Euxine"  and  a  London  merchant,  it  was  stipu- 
lated that  the  steamer  should  load  a  cargo  of  deal 
tunber  in  the  Baltic  and  proceed  to  the  London 
Surrey  Commercial  Docks,  "  or  as  near  thereunto  as 
she  might  safely  get,"  ten  lay-days  being  allow^ed 
for  the  discharge.  The  S.  C.  Docks  wTre  private 
docks  adjoining  the  port  of  London,  and  the  defen- 
dant applied  to  the  owners  of  the  docks  for  a  berth 
for  unloading  the  ship,  but  was  unable  to  obtain 
one  in  consequence  of  the  crovs'ded  state  of  the 
docks.  The  plaintiffs  brought  the  ship  to  London 
and  applied  at  the  dock  gates  for  admission,  but 
were  refused  and  accordingly  moored  the  ship  at 
the  nearest  safe  place.  The  defendant  made  no  other 
arrangement  for  unloading  the  ship,  and  the  plain- 
tiffs ultimately  themselves  unloaded  the  ship  by 
hghters  into  the  S.  C.  Docks,  and  claimed  demurrage 
and  damages  for  the  detention  of  the  ship.  The 
plaintiffs  were  held  entitled  to  recover,  as  the  vessel 
had  been  prevented  from  entering  the  said  docks 

»  Metcalfo  r,  Ttc  Britannia  Iron  Works  Co.,  L.  K.  2  Q.  B.  D.  423 5  46  L« 
J.  Q.  B.  443. 
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solely  by  the  action  of  tlic  proprietors  of  those  docks, 
and  that  as  the  causes  of  the  refusal,  and  the  refusal 
would  have  lasted  for  several  months,  the  plaintiffs 
were  prevented  from  getting  their  ship  to  its  destina- 
tion by  an  obstruction  and  disability  of  such  a 
character  that  it  could  not  be  overcome  by  the 
shipowner  by  any  reasonable  means  except  within 
such  a  time  as,  having  regard  to  the  object  of  the 
adventure  of  the  shipowner  and  charterer,  was  a 
matter  of  business  wholly  unreasonable.^  The  princi- 
ple laid  down  in  this  case  was  followed  in  Murphy 
V.  Coffin.  2 

A  decision  similar  to  the  above  had  been  given  in 
Scotland  in  1877,  in  a  case  where  a  ship  was  char- 
tered to  load  a  cargo  of  scrap  iron  and  therewith  to 
proceed  to  G.,  or  "  so  near  thereto  as  she  may  safely 
get."  On  10th  September  she  arrived  at  G.,  but 
the  docks  were  full.  On  the  12th  she  was  anchored 
off  the  entrance  of  one  of  the  docks,  where  it  was 
proved  that  ships  used  to  be  unloaded  of  similar 
cargoes  by  means  of  lighters,  but  there  had  been 
no  practice  as  to  scrap  iron.  On  the  13th  the  master 
intimated  he  was  ready  to  discharge,  but  the  dis- 
charge did  not  commence  until  the  22nd,  and  was 
completed  on  the  28th  September,  when  the  vessel 
had  been  removed  into  the  docks.  Held,  that  de- 
murrage was  due  from  the  l^th  to  the  28th  Septem- 
ber. Per  Lord  President  Inglis: — "There  is  no 
difficulty  in  the  rule  of  law,  which  is  recognized 

*  Nelson  v.  Dahl,  L.  R.  G  App.  Cas.  38;  50  L,  J.  Ch.  411. 

«  L.  K.  12  Q.  B.  D.  87. 
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both  here  and  in  England.  A  vessel,  where  she 
undertakes  to  go  to  a  certain  port,  does  not  fulfil 
her  obligation  unless  she  goes  either  to  the  ap- 
pointed place  of  discharge,  or  to  an  usual  place  of 
discharge.  I  am  of  opinion  that  the  obligation  in 
this  case  was  fulfilled,  and  that  the  charterers, 
though  they  desired  to  get  the  vessel  into  the  railway 
dock  for  the  purpose  of  discharging  on  to  trucks, 
could  not  reasonably  refuse  to  take  delivery  where 
the  ship  lay,  when  the  result  was  to  cause  delay."  ^ 

In  Horsley  v.  Price,  ^  the  charter-party  provided 
that  the  ship  should  proceed  to  Sharpness,  "  or  so 
near  thereto  as  she  may  safely  get,  at  all  times  of 
tide,  and  always  afloat,"  and  deliver  the  cargo.  On 
arrival  in  the  Severn  she  came  to  an  anchor  in  King's 
Road,  an  open  roadstead  without  any  wharf ;  that 
being  the  nearest  place  to  Sharpness  to  which  she 
could  get  at  the  then  state  of  the  tides.  North,  J. 
held,  that  she  had  arrived  at  her  destination,  so  that 
tbe  lay-days  began  to  rxm  on  notice  to  the  receivers 
that  the  vessel  had  arrived  at  the  nearest  place  to  S. 
to  which  she  could  get  in  the  then  state  of  the  tide. 

If  the  charter-party  describes  a  larger  place,  as  a  to  piooeed  to 
port  or  dock,  the  shipowner  may  place  his  ship  at  load. 
the  disposition  of  the  charterer  when  the  ship  arrives 
at  that  named  place,  and,  so  far  as  she  is  concerned, 
is  ready  to  load,  though  she  is  not  then  in  the  par- 
ticular part  of  the  port  or  dock  in  which  the  particular 

^  Brcmner  v.  Barrel],  4  Sc.  Sess.  Cas.  934. 

>  L.  B.  11  Q.  B.  D.  2^;  52  L.  J.  Q.  B.  603« 
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cargo  is  to  be  loaded ;  but  in  the  absence  of  his  right 
to  place  his  ship  only  as  near  to  the  named  place  as 
she  can  safely  get,  he  cannot  place  his  ship  at  the 
disposition  of  the  charterer  so  as  to  initiate  the  lia- 
bility of  the  latter  as  to  the  loading,  until  the  ship  is 
at  the  named  place,  or  the  place  which  by  custom 
is  considered  to  be  intended  by  the  name ;  as,  if  a 
larger  port  be  named,  the  usual  place  in  it  at  which 
loading  ships  lie.  If  it  describes  a  more  limited 
place,  as  a  quay  or  quay  berth,  or  a  particular  part 
of  a  port  or  dock,  the  shipowner  may  place  his  ship 
at  the  disposition  of  the  charterer  when  the  ship  is 
arrived  at  that  place  ready,  so  far  as  she  is  concern- 
ed, to  load,  but  not  until  the  ship  is  at  that  place. 
The  further  right  of  the  shipowner  as  to  the  loading 
is,  of  course,  his  right  to  insist  on  the  liability  of 
the  charterer,  whatever  that  may  be,  which  attaches 
when  and  after  the  ship  is  duly  placed  at  his  dis- 
position. ^ 

The  statement  in  a  charter-party  that  the  vessel 
is  to  arrive  at  a  named  port  ready  to  load  by  a 
certain  date,  is  a  condition  precedent  to  the  charterer's 
not  exercising  the  option  given  by  the  charter-party ; 
and  the  clause  providing  for  that  overrides  the  whole 
charter-party,  including  the  clause  as  to  dangers 
and  accidents  of  the  sea.  And  if  the  vessel  does  not 
arrive  at  the  time  specified,  then  that  condition 
precedent  not  having  been  fulfilled,  the  charterer 
will  be  at  liberty  to  cancel  the  charter-party.^ 

*  Nelson  v.  Dohl,  L.  E.  12  Ch.  D.  582. 

»  Smith  V,  Dart,  L.  E.  U  Q.  B.  D,  105  j  51  L.  J.  Q.  B.  121, 
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So  where  a  ship  was  freighted  to  go  in  ballast  to 
Jamaica,  and  bring  home  a  cargo  from  thence,  and 
the  freighter  undertook  to  provide  a  full  cargo  for 
her,  in  time  for  the  July  convoy,  provided  she 
arrived  out  and  was  ready  by  the  25th  June ;  it  was 
held,  that  as  she  did  not  arrive  out  till  after  the  25th 
June,  the  freighter  was  entirely  discharged  from 
his  contract  to  furnish  a  cargo.^ 

Where,  however,  the  default  of  which  the  freighter 
complains,  does  not  go  to  the  whole  consideration 
for  his  contract,  and  he  has  derived  some  benefit 
from  the  use  of  the  ship,  the  covenant  broken  on 
the  part  of  the  shipowner  is  not  to  be  considered 
as  a  condition  precedent  but  as  a  distinct  covenant, 
for  the  breach  of  which  the  party  injured  may  be 
compensated  in  damages.^  Therefore,  if  the  voyage 
has  been  performed,  it  is  no  defence  to  an  action 
for  the  stipulated  freight,  to  shew  the  breach  of  a 
covenant  to  sail  with  the  first  wind;^  or  to  sail 
direct  to  the  port  of  destination  ;^  or  to  sail  with 
the  first  convoy  on  the  intended  voyage;*  or  that 
the  ship  should  forthwith  be  made  tight  and 
staunch;*  or  that  the  master  should  take  on  board 
a  full  and  complete  cargo.^ 

Where  a  charter-party  contained  a  clause  that  Toprocpedto 

•'•         •  a  ready  quay 

the  vessel  was  to  proceed  to  London  or  Tyne  Dock  ^^«^- 

*  Shadforth  u.  Higgins,  3  Camp.  385. 

*  Constable  v.  Cloberie,  Palm.  397. 

'  Bornmann  v.  Tooke,  1  Camp.  377. 

*  Davidson  v.  Gwynne,  12  East  381. 

*  Havolock  r.  Goddes,  10  East  555. 
«  Kitchio  V.  Atkinson,  10  East  295. 
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"to  such  ready  quay  berth  as  ordered  by  charterers," 
on  arrival  of  the  ship  at  the  Millwall  Docks,  Lon- 
don, a  delay  occurred  by  reason  of  there  being  no 
quay  berth  ready  to  receire  her.  She  discharged 
part  of  the  cargo  into  lighters,  and  the  remainder 
when  she  got  into  a  quay  berth.  The  plaintiffs 
claimed  a  lien  on  the  cargo  in  respect  of  such  delay, 
and  deposited  the  cargo  with  the  dock  company 
with  notice  not  to  deliver  the  same  until  jjayment 
of  the  amount  claimed.  The  defendants,  who  were 
the  owners  of  the  cargo  by  virtue  of  certain  delivery 
orders  from  the  charterers  or  their  assigns,  claimed 
delivery  of  the  cargo,  and  having  paid  to  the  com- 
pany the  amount  claimed  by  the  plaintiffs,  gave 
the  company  notice  not  to  part  with  the  same  as 
they  disputed  the  plaintiff's  lien.  It  was  held,  that 
the  defendants  were  liable  for  the  amount  claimed, 
as  the  word  "ready"  was  introduced  into  the  charter- 
party  for  the  protection  of  the  plaintiffs ;  and  that 
the  defendants  were  in  the  same  position  as  the 
charterers,  who  under  the  charter-party  were  bound 
to  name  a  quay  berth  to  receive  the  ship  as  soon  as 
she  was  ready  to  proceed  there.  ^ 

Brett,  M.  R.,  said: — ''The  question  must  be, 
whether  as  between  the  shipowners  and  the  char- 
terers the  latter  would  be  liable,  and  to  what  extent. 
The  charter-party  is  an  extremely  difficult  one  to 
construe.  Is  the  clause  put  into  the  charter-party 
in  favour  of  the  shipowners  or  not  ?  It  is  in  ex- 
press terms,  namely,  when  the  ship  is  loaded,  she 

»  Harris  v.  Jacobs,  L.  R.  15  Q.  B.  D.  247;  54  L.  J.  Q.  B.  402. 
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is  to  proceed  "to  such  ready  quay  berth"  as  ordered 
by  charterers.  If  the  words  had  been  "to  such 
quay  berth,"  they  would  have  been  in  favour  of  the 
charterers,  but  as  the  word  'ready'  is  put  in  it 
must  be  in  favour  of  the  shipowners.  The  mean- 
ing of  the  clause  therefore  is  that  the  charterers 
would  order  the  ship  to  such  a  dock,  and  such  a 
quay  berth  as  would  be  most  to  their  benefit,  but 
that  they  undertook  for  the  benefit  of  the  ship- 
owners that  such  quay  berth  should  be  ready.  That 
being  so,  the  charterers  bound  themselves  to  name 
a  quay  berth  to  receive  the  ship  as  soon  as  she  was 
ready  to  proceed  there.  The  ship  would  be  ready 
to  go  into  a  quay  berth  as  soon  as  she  got  into  the 
Millwall  Docks.  Then  there  would  be  a  default  on 
the  part  of  the  charterers  if  a  quay  berth  was  not 
ready  to  receive  her." 

The  word  "Port"  in  the  charter-party  must  be  port,  meaning 
construed  by  reference  to  the  meaning  commonly 
given  to  it  by  merchants  and  shipowners.  The 
extent  of  the  particular  port,  as  understood  by  them, 
is  not  necessarily  or  ordinarily  determined  by  its 
legal  definition  for  fiscal  or  like  purposes,  or  even  by 
geographical  considerations.  Its  extent  in  a  com- 
mercial sense  is  rather  shown||by  such  considerations 
as  the  safety  afforded  for  shipping,  the  conveniences 
for  loading  and  unloading,  the  usages  of  the  place 
with  regard  to  anchoring,  loading  and  discharging, 
and  the  area  over  which  those  matters  are  regulated 
by  the  authorities  having  jurisdiction  in  tlie  port. 
Ports  and  havens  are  not  merely  geographical  ex- 
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pressions.  They  are  places  appointed  by  the  Crown, 
*'  for  persons  and  merchandises  to  pass  into  and  out 
of  the  realm,"  and  at  such  places  only  is  it  lawful 
for  ships  to  load  and  discharge  cargo.  The  assign- 
ment of  such  places  to  be  "  the  inlets  and  gates"  of 
the  realm  is  and  always  has  been  a  branch  of  the 
prerogative,  resting,  as  Blacks  tone  remarks,^  partly 
upon  a  fiscal  foundation,  in  order  to  secure  the  king's 
marine  revenue.  Their  limits  and  bounds  are  neces- 
sarily defined  by  the  authority  which  creates  them, 
and  the  area  embraced  within  those  limits  consti- 
tutes the  port.^ 

The  meaning  of  the  word  "Port"  was  much 
discussed  in  Garston  v.  Hickie,^  where  the  vessel  had 
been  loaded  at  Cardiff,  had  left  the  docks  with  the 
intention  of  proceeding  at  once  to  sea,  and  had  got 
beyond  the  artificial  channel  mentioned  in  Roelandts 
V.  Harrison.*  Brett,  M.  R.,  said : — "  By  the  word 
'  Port,'  the  parties  intend  the  port  as  commonly 
understood  by  all  persons  who  are  using  it  as  a  port, 
i.e.  for  sailing  to  or  from  it  with  goods  and  mer- 
chandise. What  persons  are  they  ?  Shippers  of 
goods,  charterers  of  vessels  and  shipowners."  His 
Lordship  then  said  the  port  was  not  generally  "  the 
legal  port"  as  defined  by  Acts  of  Parliament,  but 
"  a  place  of  safety  for  the  ship  and  the  goods,  whilst 
the  goods   are  being  loaded  and  unloaded;"  that 

'  Vol.  1  p.  203. 

«  Per  Lnsh  J.  in  Nicholson  v.  Williams,  L.  R.  6  Q,  B.  632. 

3  L.  R.  15  Q.  B.  D.  580.    See  also  Hunter  v.  N.  Mar.  Ins.  Co.,  L.R.X3  App. 
Cas.  717. 

*  23  L.  J.  Ex.  169. 
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there  never  would  be  a  port  in  the  ordinary  business 
sense  of  the  word,  unless  there  was  some  element  of 
safety  in  it  for  the  ship  and  goods,  and  that  nothing 
was  more  certain  to  be  such  a  port  than  a  natural 
port.  That  a  natural  port  was  "  a  place  in  which 
the  conformation  of  the  land  with  regard  to  the  sea 
is  such,  that  if  you  get  your  ship  within  certain 
limits,  she  is  in  a  place  of  safety  for  loading  and 
unloading."  That  any  particular  spot  at  which 
loading  and  unloading  took  place  might  be  safely 
inferred  to  be  within  "the  port,"  as  understood  by 
the  parties;  as,  although  the  place  of  loading  and 
unloading  of  goods  was  not  always  the  exact  measure 
of  a  port,  it  was  a  safe  rule  to  say  that  the  loading 
and  unloading  took  place  within  the  port.  That 
beyond  the  place  of  loading  and  unloading,  the  port 
would  extend  to  any  further  space  over  which  the 
port  authorities  were  in  the  habit  of  exercising 
"  Port  discipline."  Applying  these  rules  His  Lord- 
ship held,  that  both  on  the  conformation  of  the  land, 
and  the  evidence  as  to  the  action  of  the  port  authori- 
ties, the  accident  had  happened  within  the  port, 
but  he  declined  to  say  how  much  further  the  port 
of  Cardiff  extended,  and  whether  or  no  it  included 
Penarth  Roads. 

In  the  case  of  the  General  Steam  Navigation 
Company  v.  British  &  Colonial  Steam  Navigation 
Company,^  the  Court  had  to  decide  the  extent  of 
the  port  of  London  for  pilotage  purposes.  For  this 
purpose  Baron  Martin  considered  the  meaning  of 
"  port"  generally,  and  when  the  case  reached  the 

'  L.  B.  3  £x.  830,  345, 
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Court  of  Exchequer  Chamber,  Byles,  J.,  who  de- 
livered the  judgment  of  the  Court,  said,^  "  The  pas- 
sage from  Lord  Hale,  De  Portibus  Maris,  ^  shews 
that  the  limits  of  a  port  may  depend  on  the  exis- 
tence of  wharves,  quays,  houses,  buildings,  and 
other  conveniences .  They  may  accordingly,  from  time 
to  time  vary,  and  increase  with  the  increase  of  popu- 
lation and  of  buildings."  Lord  Hale  further  says : 
"  The  port  of  London  anciently  extended  to  Green- 
wich in  the  time  of  Edward  I.,  and  Gravesend  is  a 
member  of  it."  The  extent  of  a  port,  therefore,  after 
the  lapse  of  years  may  become  a  question  of  fact."^ 
It  has  been  laid  down  that  the  words  "  port  or  ports 
of  loading,"  must  be  taken  to  mean  not  merely 
those  places  which  are  technically  called  ports, 
but  all  places  to  which  ships  may  be  accustomed 
to  resort  for  the  purpose  of  taking  in  cargo.'*  Where 
the  question  arose  as  to  Laguna  de  los  Padres,  a 
place  on  the  coast  of  Buenos  Ayres,  where  there 
was  no  artificial  port,  but  merely  a  village,  with  a 
wooden  jetty,  and  the  vessels  calling  there  had  to 
anchor  about  a  quarter  of  a  mile  from  the  shore  in 
the  roadstead,  where  they  were  loaded  by  means 
of  lighters  and  small  craft.  The  roadstead  was 
protected  by  natural  headlands  on  either  side,  whick 
formed  a  kind  of  bay,  and  the  anchorage  was  good, 
but  the  place  was  rather  open  to  the  east  and  north- 
east.   There  was  a  regular  trade  between  it  and. 

»  L.  U.  4  Ex.  238,  245.  »  Chap.  2  at  p.  46. 

»  Abbott  on  Sh.  545. 
«  Per  Lushi  J.  in  narrower  v.  UatchinsoD,  L.  B.  4  Q.  B.  523, 
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Buenos  Ayres.  It  was  held,  that  it  was  a  port  of 
loading,  to  which  the  vessel  was  at  liberty  to  go. 

In  Cockey  v.  Atkinson,^  an  open  roadstead  was 
held  to  be  a  port  of  loading. 

In  the  Alhambra,^  the  question  arose  whether 
Lowestoft  Heads  formed  part  of  the  Port  of  Lowes- 
toft. Orders  had  been  given  for  the  vessel  to 
proceed  to  Lowestoft  to  discharge,  but  the  master 
had  refused  to  go,  on  the  ground  that  that  was  not 
a  safe  port  for  his  vessel.  This  was  true  of  Lowes- 
toft Harbour,  but  not  of  the  Roads.  Brett,  L.  J., 
said  that  the  vessel  should  be  ordered  "  to  some- 
thing which  is  known  in  sea- faring  language  as  a 
port,"  and  he  held  that  the  order  to  go  to  Lowestoft 
meant  Lowestoft  Harbour.  Cotton,  L.  J.,  said : — 
"  The  roads  were  not  a  part  of  the  Port  of  Lowestoft, 
and  when  the  charterer  ordered  the  ship  to  go  to 
Lowestoft,  the  charter-party  only  authorizing  the 
ship  to  be  sent  to  a  port,  he  must  have  meant  to 
the  Port  of  Lowestoft,  and  not  to  Lowestoft  Eoads." ' 

The  port  must  be  one  that  is  physically  safe ;  Safe  Port 
whether  it  is  so  is  a  question  of  fact  for  the  jury, 
having  regard  to  the  particular  vessel  and  the  nature 
of  the  work  to  be  done. 

In  Smith  v.  Dart,*  the  question  arose  whether 
Burriana,  in  Spain,  was  a  "  safe  loading  place"  under 
a  charter-party  for  a  cargo  of  oranges.     It  appeared 

»  2  B.  &  A.  460. 

*  L.  R.  6  P.  D.  68  J  Soa  Ins.  Co.  v,  Gavin,  2  Dow  &  0.  129. 

*See  CaSarlni  v.  Walker,  Ir.  B.  10  C.  L.  250;  Abbott  on  Sh.  442, 

« L.  B.  14  Q.  B.  D.  105. 
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that  the  place  was  much  exposed,  but  that  many 
steamers  were  loaded  there,  lying  in  the  roadstead, 
and  that  they  could  do  so  in  safety  by  using  well- 
known  precautions,  such  as  keeping  their  fires 
alight,  and,  if  necessary,  running  out  to  sea.  The 
jury  found  that  it  was  a  safe  loading  place. 

Lush,  J.,inHarrowerr.  Hutchinson^  said: — "  Tlic 
word  port  or  ports  of  loading  I  think  must  be  read 
in  a  liberal  sense ;  they  must  be  taken  to  mean  not 
merely  those  places  wliich  are  technically  called 
ports,  but  all  places  to  which  ships  may  be  accus- 
tomed to  resort  for  the  purpose  of  taking  in  cargo. 
The  port  must  be  safe  for  the  particular  ship  laden 
as  she  is  during  the  time  which  will  be  occupied  by 
her  discharge ;  and  where  a  safe  port  has  been  stipu- 
lated for,  the  charterer  is  not  entitled  to  have  the 
unloading  done  partly  outside  and  partly  inside  the 
port ;  therefore,  it  must  be  one  into  Avhich  she  can 
safely  go  and  lie  with  all  her  cargo." 

When  it  is  agreed  by  a  charter-party  that  a  ship 
shall  proceed  to  a  "  safe  port,  or  as  near  thereunto 
as  she  can  safely  get,  and  always  lay  and  discharge 
afloat,"  the  master  is  not  bound,  if  ordered  to  a  port 
which  can  only  be  entered  by  first  discharging  part 
of  the  cargo,  to  allow  such  an  amount  to  be  taken 
out  as  will  enable  her  to  enter  the  port,  even  if  the 
lighterage  can  be  done  in  a  place  and  under  circum- 
stances which  will  not  expose  the  vessel  to  danger ; 
and  in  such  a  case  evidence  that  the  custom  of  the 
port  is  to  lighten  vessels,  when  necessary,  before 
entering  the  port,  is  not  admissible. 

^  L.  B.  4  Q.  B.  534, 
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The  Alhambra/  a  barque  of  the  burthen  of  about 
467   tons,  was  chartered  at  Baltimore  to  go  from 
that  place  to  Falmouth  for  orders,  and  thence  to  a 
safe  port  in  the  United  Kingdom,  &c.,  or  "  as  near 
thereunto  as  she  could  safely  get,  and  always  lay 
and  discharge  afloat."    It  was  provided  also,  among 
other  things,  that  lighterage  (if  any)  should  be  al- 
ways at  the  risk  and  expense  of  the  cargo.    No  port 
was  mentioned  in  the  charter-party.     On  arriyal  of 
the  ship  at  Falmouth  she  was  ordered  to  proceed 
to  Lowestoft,  and  there  discharge  the  cargo.    The 
Alhambra's  draught  was  such  that  she  could  not  lie 
in  Lowestoft  harbour  without  taking  the  ground  at 
low  water,  unless  the  greater  part  of  her  cargo  was 
discharged.      The  charterers,  however,  offered  to 
lighten  her  suflBlciently  in  Lowestoft  Eoads,  which 
is  a  safe  unloading  place  outside  the  harbour.    But 
the  master  refused  to  proceed  to  Lowestoft  on  the 
ground  that  Lowestoft  was  not  a  safe  port  and  pro- 
ceeded to  Harwich. 

James,  L.  J.,  in  delivering  judgment  said: — "A 
safe  port  is  a  port  into  which  she  could  *  safely  get, 
and  always  lay  and  discharge  afloat.'  The  question 
is  whether  Lowestoft  is  a  port  of  that  kind.  Now, 
it  is  conceded  that  Lowestoft  is  not  a  port  in  which 
a  ship  of  the  size  and  burthen  of  this  ship  could 
safely  lay.  It  appears  to  me  that  it  is  not  made  a 
safe  port — ^a  port  in  which  the  ship  can  lay  with 
safety  and  discharge  afloat,  because  there  is  some- 
thing outside,  some  little  distance  from  the  port, 

»  L.  B.  6  P,  D.  68. 


252  SAFE  PORT. 

a  place  in  whicli  the  ship  can  lay  afloat,  and  within 
which  place  she  can  discharge  part  of  her  cargo ; 
and  then  when  she  has  discharged  a  sufficient  part 
of  her  cargo,  she  can  get  into  the  port  which  is 
named.  They  never  entered  into  a  contract  to  go 
somewhere  to  a  port  which  was  not  safe,  but  a  port 
which  would  be  safe  if  they  stopped  at  some  other 
place  near  it,  and  with  a  little  manipulation  of  the 
cargo  made  the  ship  fit  to  go  into  that  port.  That 
was  not  the  bargain.  The  bargain  was  in  plain 
English,  that  she  should  go  to  a  port,  provided  the 
other  party  named  a  port,  which  in  itself  and  by 
itself  was  a  port  safe  for  a  ship  of  such  a  burthen." 
Brett,  L.  J.,  said : — "  It  should  be  a  port  in  which 
she  might  always  lay  and  discharge  afloat;  the 
meaning  of  that  is,  that  it  should  be  a  port  in  which, 
from  the  moment  she  went  into  it  in  the  condition 
in  which  she  was  entitled  to  go  into  it,  from  that 
moment  she  should  be  able  to  lay  afloat  until  the 
time  when  she  was  fairly  discharged.  The  condi- 
tion in  which  she  was  entitled  to  go  into  this  port 
would  be  *  fully  loaded,*  and  she  was  not  bound  to 
unload  before  she  got  to  that  port.  The  order  to 
go  to  Lowestoft  was  not  to  go  to  Lowestoft  Roads, 
but  to  go  to  Lowestoft  harbour.  The  question  must 
be  whether  Lowestoft  harbour  was  a  place  into 
which  she  could  go  fully  loaded,  and  lay  afloat  from 
the  moment  she  went  into  it  so  fully  loaded  uatil 
she  was  discharged.    In  my  opinion  it  was  not.** 

The  same  principle  applies  where  a  ship  is  charter- 
ed to  "  deliver  her  cargo  at  any  safe  berth  as  order- 
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ed.'*  Thus,  \rliere  it  was  provided  that  the  chartered 
vessel,  being  loaded  with  her  cargo,  should  "proceed 
to  the  Mersey  (or  so  near  thereto  as  she  may  get,) 
and  deliver  the  same  at  any  safe  berth  as  ordered 
on  arrival  in  the  dock  at  Gars  ton :" — Ileld,  in  an 
action  for  demurrage,  that  the  carrying  voyage 
ended,  and  the  obligation  of  the  charterer  to  take 
delivery  commenced,  not  on  the  arrival  of  the  vessel 
in  the  dock,  but  on  her  arrival  at  a  berth  as  ordered.^ 

Lord  Esher,  M.  R.,  said  : — "  Charter-parties  often 
state  that  the  voyage  is  to  end  when  the  ship  arrives 
at  a  particular  port,  or  part  of  a  river,  or  in  a  certain 
dock ;  and  Nelson  v.  DahP  shews  how  these  charter- 
parties  are  to  be  construed,  but  it  does  not  deal  with 
a  charter-party  which  describes  the  end  of  the  voyage 
by  reference  to  an  option  to  be  exercised  by  the 
charterer.  In  the  present  case,  the  ship  was  to  go 
to  the  Mersey  and  dehver  the  goods  at  any  safe 
berth  as  ordered  on  arrival  in  the  dock  at  Garston. 
Now,  supposing  the  berths  in  the  Garston  Dock 
had  been  numbered,  and  that  the  contract  had  said 
that  the  ship  was  to  deliver  the  goods  at,  for  ex- 
ample No.  1  berth  in  the  Garston  Dock,  Nelson  v. 
DahP  shews  what  the  construction  of  such  a  clause 
would  be :  namely,  that  the  voyage  would  not  be  at 
at  an  end  until  the  ship  had  arrived,  and  was  ready 
to  deUver  the  goods  at  No.  1  berth.  But  does  not 
the  contract  say  that  which  is  equivalent  to  what 
I  have  supposed  ?    When  the  contract  says  that 

»  Tharsis  Sulphur  Co.  Ld.  v.  Morel,  L.  R.  (1891)  2  Q.  B.  647. 
«  L,  B.  12  Ch.  D.  568 ;  L.  B.  6  App.  Cas.  38. 
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the  sliip  is  to  deliver  the  goods  *  at  any  safe  berth 
•  as  ordered,'  does  not  that  give  the  plaintiffs  the 
right  to  fix  the  place  where  the  carrying  voyage  is 
to  end  ?  In  my  opinion,  apart  altogether  from 
authority,  it  does.  In  Tapscott  v.  Balfour,^  it  was 
laid  down  that  if  delivery  was  to  be  at  one  of  two 
or  more  places  *  as  ordered,*  the  moment  the  char- 
terer names  the  place  he  fixes  the  end  of  the  voyage, 
as  much  and  with  the  same  consequences  as  if  the 
place  had  been  named  in  the  charter-party.  Tap- 
scott V.  Balfour^  was  decided  nearly  twenty  years 
ago,  and,  unless  the  Courts  thought  it  clearly  wrong, 
they  ought  to  follow  it,  inasmuch  as  it  decided  a 
question  as  to  the  construction  of  mercantile  docu- 
ments in  that  form  in  frequent  use ;  and  upon  the 
basis  of  that  construction  many  contracts  have  since 
been  entered  into.  So  far,  however,  from  having 
any  doubt  of  the  correctness  of  the  decision  in 
Tapscott  V.  Balfour,  ^  in  my  opinion  it  was  clearly 
right.  The  words  *as  ordered,*  would  have  no 
meaning  unless  they  gave  the  charterer  an  option  to 
settle  the  end  of  the  voyage.     In  that  case  the  option 

was  to  name  a  dock ;  here  it  is  to  name  a  place  in 
a  dock,  but  it  is  such  a  place  that,  when  the  char- 
terer has  exercised  his  option,  the  place  named  by 
him,  if  it  had  been  named  in  the  charter-party, 
would  fix  the  end  of  the  voyage.  Therefore  when 
he  has  named  that  place,  the  voyage  is  at  an  end 
w^hen  the  ship  arrives  there,  and  the  rights  and 

»  L.  R.  8  C.  p.  46. 
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liabilities  of  the  parties  are  determined  accordingly. 
To  my  mind,  Murphy  v.  Coffin^  follows  and  adopts 
Tapscott  V.  Balfour,^  and  was  rightly  decided." 

"And  in  Graham  v.  Mervanji  Nusserwanji/  it  was 
laid  down  that  w^here  a  vessel  is  chartered  to  load 
a  full  and  complete  cargo,  and  being  so  loaded  to 
proceed  therewith  to  a  'safe  port  or  so  near  there- 
unto as  she  may  safely  get,  and  deliver  the  same 
always  afloat;'  the  master  is  not  bound  to  sign  bills 
of  lading  for,  or  to  sail  to,  a  port  where  the  vessel 
cannot,  by  reason  of  her  draught  of  water,  lie  and 
discharge  'always  afloat'  without  being  previously 
lightened,  even  if  the  costs  of  the  requisite  lighten- 
ing would,  by  the  charter-party  fall  on  the  char- 
terers. 

But  apart  from  express  stipulation,  the  port  named 
need  not  be  physically  safe  at  the  very  time  of  the 
order  being  given,  or  of  the  vessel's  arrival.  A 
temporary  obstacle  does  not  make  it  unsafe.^  The 
port  however  must  be  politically  safe  at  the  time 
-when  it  is  named  by  the  charterer.  ^  A  *  safe  port' 
being  stipulated  for,  the  words  are  not  satisfied  by 
the  natural  safety  of  the  port  named  if  the  vessel 
would  be  exposed  to  confiscation  or  capture  upon 
entering  it."® 

Where  a  ship  was  chartered  to  proceed  to  a  safe 
port  near  Cape  Town,  the  charterer  did  not  name 

»  L.  E.  12  Q.  B.  D.  01.  «  L.  R.  8  C.  P.  46. 

» I.  L.  R.  5  Bom.  539. 
•  Parker  r.  Winlo,  27  L  J.Q.B.  49 ;  Allen  r.  Coltart,  L.R.  11  Q.B.D.  782* 

•  Ogden  V.  Graham,  31  L.  J.  Q.  B.  26. 

•  ThoToutonia,  L.  R.  4  P.  C,  171. 
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a  port,  but  offered  to  send  a  super-cargo  with  the 
ship   to  do  so.     Held,  that  his  naming  a  port  was  a 
condition  precedent  to  the  obligation  of  the  ship- 
owner to  commence  the  voyage.^ 
Vossei  to  bo        "Where  there  is  a  contract  to  carry  goods  in  a  ship, 

tight,  staunch,  ^       ^  "^ 

and  stronjr,      wlicther  that  contract  is  ia  tlie  shape  of  a  bill  of 

and  cvpry  way  *■ 

fitted  for  the    ladlus:,  cr  auv  other  form,   there  is  a  duty  on  the 

voyage.  o»  t/  •/ 

part  of  the  person  who  furnishes  or  supplies  that 
ship,  or  that  ship's  room,  unless  something  be  stipu- 
lated Avhich  should  prevent  it,  that  the  ship  shall 
be  fit  for  its  purpose.  That  is  generally  expressed 
by  saying  that  it  shall  be  "  seaworthy ;"  and  in 
marine  contracts,  contracts  for  sea  carriage,  that  is 
what  is  properly  called  a  "warranty;"  not  merely 
that  they  should  do  their  best  to  make  the  ship  fit, 
but  that  the  ship  should  really  be  fit.* 

Lord  Chancellor  Cairns  in  the  same  case  observ- 
ed : — "  Reasonably  fit  to  accomplish  the  ser^dce 
which  the  shipowner  engages  to  undertake  and 
perform,  the  ship  cannot  be  unless  it  is  seaworthy. 
By  *  seaworthy'  I  do  not  desire  to  point  to  any 
technical  meaning  of  the  term,  but  to  express  that 
the  ship  should  be  in  a  condition  to  encounter  what- 
ever perils  of  the  sea  a  ship  of  that  kind,  and  loaded 
in  that  way,  may  be  fairly  expected  to  encounter 
on  the  voyage." 

And  it  was  unanimously  held  on  appeal  by  the 
Court  of  Queen's  Bench,  affirming  the  judgment  of 

1  Rue  V.  Hackott,  12   M.  &  W.  724 ;  Ohlscn  v.  Drammond,  4  Dougl.  36C ; 
Bradford  v.  Williams,  L.  11.  7  Ex.  259. 

'  Per  Blackburn,  J.  in  ^tool  v.  State  Lino  S.S.  Co.,  L,  R.  3  App.  Caa.  72, 
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Blackburn,  J.,  in  the  case  of  Kopitoff  v.  Wilson,^ 
that  in  whatever  way  a  contract  for  the  conveyance 
of  merchandise  be  made,  where  there  is  no  agree- 
ment to  the  contrary,  the  shipowner  is  by  nature  of 
the  contract  impliedly  and  necessarily  held  to  war- 
rant that  the  ship  is  good,  and  is  in  a  condition  to 
perform  the  voyage  then  about  to  be  undertaken, ; 
or  in  ordinary  language  is  seaworthy,  that  is,  fit 
and  meet  to  undergo  the  perils  of  the  sea  and  other 
incidental  risks,  to  which  she  must  of  necessity  be 
exposed  in  the  course  of  the  voyage. 

The  &cts  in  this  case  were  that  the  plaintiff  had 
shipped  at  Hull  on  board  the  defendants'  ship 
"  Walamo,"  for  Cronstadt,  three  armour  plates  weigh- 
ing from  eighteen  to  fifteen  tons  each.  The  defen- 
dants' servants  stowed  the  ship,  placing  the  armour 
plates  on  the  top  of  a  quantity  of  railway  iron,  and 
then  secured  them  by  wooden  shores.  At  sea  the 
vessel  encountered  bad  weather,  with  high  wind 
and  rough  seas  causing  her  to  roll  heavily.  After 
being  at  sea  some  hours  one  of  the  armour  plates 
broke  loose  and  went  through  the  side  of  the  ship, 
which  in  consequence  foundered  in  deep  water  and 
was  totally  lost  with  all  her  cargo  on  board. 

Where  cattle  were  shipped  on  board  a  vessel  to 
be  carried  from  London  to  New  York,  and  it  appear- 
ed that  on  the  voyage  immediately  preceding  that 
by  which  the  plaintiff's  cattle  were  carried,  certain 
cattle  affected  by  foot  and  mouth  disease  had  been 

*  L,  E,  1  Q.  B.  D.  877. 

3d 
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on  board,  and  which  the  plaintiff's  cattle  caught 
owing  to  the  negligence  of  the  defendant's  servants 
in  not  properly  cleansing  and  disinfecting  the  ship 
before  the  cattle  were  received  on  board.  It  was 
held,  that  the  shipowner  was  liable  for  not  having 
provided  a  ship  reasonably  fit  for  the  reception  of 
the  cattle  on  board.  ^ 

Seaworthiness  is  well  understood  to  mean  that 
measure  of  fitness  which  the  particular  voyage,  or 
particular  stage  of  the  voyage,  requires.  A  vessel 
seaworthy  for  port,  and  even  for  loading  in  port, 
may  be,  without  any  breach  of  warranty,  whilst  in 
port  unseaworthy  for  the  voyage : '  but  if  she  put 
to  sea  in  that  state  the  warranty  is  broken. 

The  degree  of  seaworthiness  which  the  merchant 
requires  is  seaworthiness  for  the  voyage,  and  the 
most  natural  period  at  which  the  warranty  is  to 
attach  is  that  at  which  the  perils  are  to  be  en- 
countered, and  which  the  ship  is  to  be  worthy  to 
meet.  The  ship  is,  during  her  stay  in  port  and 
whilst  loading,  and  when  she  sets  sail  on  the  voy- 
age, in  the  custody  and  possession  and  imder  the 
control  of  the  master  and  crew,  and  the  duty  of 
ascertaining  her  condition  at  that  critical  time 
when  she  is  about  to  meet  the  perils,  which  it  is  the 
object  of  all  parties  that  she  should  be  prepared  to 
meet,  is  imposed  upon  those  who  have  the  best 
means  of  knowing  such  condition. 

Blackburn,  J.,  in  the  case  of  Burges  v.  Wickliam,' 
citing  the  judgment  delivered  by  Parke,  B.  in  Dixon 

>  Tatteraall  v.  The  National  88.  Co.,  L.R.12  Q.B.D.  297;  53  LJ.Q.B.  333. 
*  Annen  v.  Woodman,  3  Taunt.  299.  *  33  L.  J.  Q.  B.  17, 25. 
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V.  Sadler/  said: — "  by  seaworthiness,  it  is  meant  that 
she  shall  be  in  a  fit  state  as  to  repairs,  equipment, 
and  crew,  and  in  all  other  respects  fit  to  encounter 
the  ordinary  perils  of  the  voyage  insured  at  the 
time  of  sailing  upon  it."  Andin  Beadhead  v.  Midland 
Bailway  Company,^  Blackburn,  J.  observed: — "I 
have  only  to  add  that  I  do  not  think  that  the  duty 
to  supply  a  seaworthy  ship,  or  a  sufficient  vehicle 
by  land,  is  equivalent  to  aduty  to  provide  one  perfect, 
and  such  as  never  can,  without  some  extraordinary 
peril,  break  down,  which  would  have  the  effect  of 
making  the  carrier  an  insurer  against  all  losses, 
arising  from  any  failure  in  the  vehicle  which  cannot 
be  shown  to  arise  from  some  imusual  accident.  I 
had  occasion,  in  the  case  of  Burges  v.  Wickham,'  to 
consider  what  was  the  meaning  of  *  seaworthy'  as 
applied  to  a  ship,  and  I  see  no  reason  to  change  the 
opinion  which  I  then  expressed,  that  it  meant  no 
more  than  that  degree  of  fitness  which  it  would  bo 
usual  and  prudent  to  require  at  the  commencement 
of  the  adventure." 

Under  his  implied  warranty  of  seaworthiness,  the 
shipowner  contracts,  not  merely  that  he  will  do 
his  best  to  make  the  ship  reasonably  fit,  but  that 
she  shall  really  be  reasonably  fit  for  the  voyage. 
Thus,  where  the  shaft  of  a  steamer  broke  down 
owing  to  a  latent  defect  in  it,  without  negligence 
on  the  part  of  the  owners  or  their  servants,  it  was 
held  that  the  ship  was  unscaworthy  Avhen  she 
started  on  her  voyage.* 

1  5  M.  &  W.  405. 

«  L.  R.  2  Q.  B.  412,  440.    See  also  AmioB  v.  StcvonB,  1  Str.  127. 

»  .33  L.  J.  Q.  B.  17. 

♦  Tho  Glenfruin,  L.  R.  10  P.  D.  103 ;  54  L.  J.  Ad.  49, 
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By  the  terms  of  a  charter-party  made  between 
the  plaintiff  and  the  master  of  a  ship  belonging  to 
the  defendants  then  lying  at  the  port  of  S.,  the  ship 
was  to  proceed  to  a  good  and  safe  place  in  the  South 
Dock,  as  ordered,  and  there  take  on  board  a  cargo 
of  cement  and  proceed  to  D.  to  discharge. 

At  the  time  the  charter-party  was  executed,  the 
plaintiff  ordered  the  ship  to  load  at  a  wharf  in  the 
river  (which  is  part  of  the  port  of  S.)  where  cement 
is  often  loaded,  but  where  vessels  of  necessity 
ground  at  every  low  tide.  The  ship  having  loaded 
as  ordered  was  towed  out  to  sea  and  set  sail ;  but 
though  seaworthy  when  she  commenced  taking  in 
cargo,  she  was  found  on  starting  to  have  made 
about  eighteen  inches  of  water,  which  gradually  in- 
creased. Notwithstanding  this,  the  ship  proceeded 
on  her  voyage  but  foundered  before  reaching  the 
port  of  destination,  the  water  having  overpowered 
the  pumps.  There  was  no  negligence  either  on  the 
part  of  the  defendants  in  sending  the  ship  to  sea  in 
the  condition  in  which  she  was,  or  on  the  part  of 
the  master  in  not  returning  to  the  port  of  S. — Held, 
that  the  imseaworthiness  at  the  time  of  setting  sail 
from  the  wharf  was  a  breach  of  the  implied  war- 
ranty on  the  part  of  the  defendants,  that  the  ship 
was  not  in  a  condition  to  perform  the  voyage,  and 
that  the  plaintiff  was  accordingly  entitled  to  recover 
the  value  of  the  cargo.  ^ 

In  an  action  for  breach  of  contract  in  not  ship- 

'  Colm  V.  Dayidflon,  L.B.  2  Q.B.D.  465;  46  LJ.Q.B.  805;  Lyon  v.  Mella, 
5  East.  428. 
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ping  certain  goods,  the  defendants  pleaded  the  un- 
seaworthiness of  the  Tessel.  It  was  found  that  the 
ship  was  unseaworthy  at  the  time  of  sailing,  and 
that  the  defendants  had  placed  part  of  the  goods  on 
board.  Held,  that  it  is  a  condition  precedent  that  a 
vessel  shall  be  in  a  proper  state  to  take  the  goods 
on  board  for  the  purpose  of  the  particular  voyage ; 
or  in  such  a  state  that  she  may  be  made  fit  for  the 
voyage,  with  the  goods  on  board,  without  such  a 
delay  as  to  frustrate  the  object  of  the  merchant  in 
shipping  his  goods,  and  that  the  putting  part  of  the 
goods  on  board,  without  knowledge  of  the  unsea- 
worthiness of  the  vessel,  was  not  a  waiver  of  the 
performance  of  the  condition.  ^ 

THiere  the  voyage  is  divided  into  different  stages 
of  navigation,  the  ship. must  at  the  commencement 
of  each  stage  be  seaworthy  for  that  stage. 

In  Thin  v.  Richards,*  the  charter  provided  that 
the  "Westphalia,"  then  on  passage  to  Savona, 
"  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,"  should  proceed  to  Oran  and  there 
load  •  •  .  and  from  thence  proceed  to  Garston 
Dock,  &c.,  any  act,  neglect,  or  default  whatsoever 
of  pilot,  master,  or  crew  in  the  management  or 
navigation  of  the  ship,  and  all  and  every  the  dangers 
and  accidents  of  the  seas,  &c.,  and  of  navigation  of 
whatever  nature  or  kind,  always  mutually  excepted. 
The  vessel  to  have  liberty  to  call  at  any  ports  in 
any  order."    It  was  usual  for  vessels  partly  loaded 

^  Tamer,  MorriBon  v.  Ralli  ft  MaTTOJani,  2  Ben.  L.  B.  O.  C.  J.  127. 
•  L.  B.  (1892)  2  Q.  B.  141 ;  62  L.  J.  Q.  B.  89. 
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with  esparto  grass,  whicli  is  very  light,  to  call  at  a 
Spanish  iron-ore  port  and  load  with  ore.     Accord- 
ingly the  "Westphalia,"  after  loading  her  part  cargo 
of  esparto  grass  at  Oran,  sailed  to  Huelva,  an  iron- 
ore  port  near  Cadiz.    At  Oran  she  took  on  board 
sixty  tons  of  coal,  having  at  the  time  on  board,  as 
was  supposed,  about   fifty-five  tons    more.     She 
arrived  safely  at  Huelva,  and  there  the  engineer 
reported  to  the  master,  erroneously,  as  it  afterwards 
appeared,  that  she  had  80  tons  of  coal  on  board,  a 
quantity  which  would  have  been  amply  sufficient 
for  the  voyage  to   Garston.      But  after  leaving 
Huelva    for   Garston    the    ship  encountered    bad 
weather,  and  the  supply  of  coal  was  found  to  be  in- 
sufficient to  complete  the  voyage.    She  was   put 
back  with  the  view  of  making  a  port  in  the  north  of 
Spain  and  getting  a  supply  of  coals.     In  making 
this  attempt  the  ship  went  ashore  on  the  north 
coast  of  Spain,  and  she  and  her  cargo  were  lost. 
In  an  action  by  the  owners  of  the  esparto  grass  for 
non-delivery  of  the  same,  which  it  was  alleged  had 
been  lost  by  reason  of  the  vessel's  unseaworthiness, 
it  was  held  that  the  warranty  of  seaworthiness  was 
broken,  and  that  the  shipowner  was  not  relieved 
from  liability  by  the  exception  in  the  charter-party. 
Lord  Esher,  ]\I.  R.,  following  the  rule  laid  down  by 
Parke,  B.  in  Dixon  v.  Sadler,^  and  quoted  by  him 
in  Biccard  v.  Shepherd,^  that  *'if  the  voyage  be 
such  as  to  require  a  different  complement  of  men, 
or  state  of  equipment,  in  different  parts  of  it,  as,  ii 

»  5  M.  &  W.  405.  » 14  Moo.  P.  C.  471. 
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it  were  a  voyage  down  a  canal  or  river,  and  thence 
across  to  the  open  sea," — in  this  case  as  if  the 
voyage  were  from  Oran  to  Huelva,  and  thence  to 
Garston — "  it  would  be  enough  if  the  vessel  were, 
at  the  commencement  of  each  stage  of  the  naviga- 
tion, properly  manned  and  equipped  for  it,"  said : — 
"whether  in  this  case  the  unseaworthiness — that  is  to 
say,  the  failure  to  provide  sufficient  coals — at  Huelva, 
was  due  to  the  negligence  of  the  master  or  crew 
cannot  affect  the  liability  of  the  shipowner,  under 
the  warranty  of  seaworthiness,  which  is  absolute ; 
in  either  view,  therefore,  of  what  the  voyage  here 
was,  there  has  been  a  breach  of  warranty."  And 
Fry,  L.  J.  observed : — "  The  law  imposes  upon  the 
shipowner  a  warranty  of  seaworthiness  for  the  entire 
voyage,  and  he  cannot  escape  liability  under  it, 
because  the  voyage,  either  by  the  contract  or  from 
the  physical  conditions,  is  divided  into  stages." 

There  is  no  understanding  on  the  part  of  the 
shipowners  that  the  vessel  which  he  charters  shall 
be  free  from  suspicion  of  unseaworthiness  or  any 
other  matter.  So  where  the  shipowner,  the  plain- 
tiff, had  taken  on  board  a  vessel  chartered  by  the 
defendants  a  quantity  of  antimony,  for  which  freight 
was  jmid  as  merchandise,  but  which  was  stored  as 
ballast,  leaving  to  the  charterers  the  full  space  of 
the  vessel  to  be  filled  by  them  with  tea  and  other 
goods.  Evidence  was  given  by  the  defendants  for 
the  purpose  of  shewing  that  the  antimony  in  ques- 
tion was  injurious  to  the  tea,  and  created  a  suspiciou 
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against  the  ship.^  The  Court  held,  that  if  the  ship 
was  really  fit  to  receive  on  board  a  cargo  there  was 
no  undertaking  on  the  part  of  the  owner  of  the  ship 
that  the  vessel  should  be  free  from  suspicion,  and 
that  by  undertaking  that  the  vessel  shall  be  sea- 
worthy at  the  time  of  receiving  the  cargo,  he  does 
not  undertake  that  the  vessel  shall  be  free  from 
suspicion  of  unseaworthiness.  It  may  so  happen 
that  when  the  vessel  arrives  at  port  there  may  be  a 
general  belief  that  she  is  unseaworthy  or  unfit  to 
receive  a  cargo  on  board,  which  would  be  a  pre- 
judice to  the  charterer,  but  the  circumstance  of  that 
suspicion  could  not  afEect  the  plaintiff's  right  to 
receive  the  cargo  on  board. 

Ownerboandto      The  ship  must  uot  Only  be  seaworthy  before  load- 
firtocar^'th?  ing,  but  she  must  be  seaworthy  with  the  cargo  the 

shipowner  undertakes  to  carry.  Thus,  in  Stanton  v. 
Eichardson,*  the  shipowner,  having  given  the  mer- 
chant the  option  of  shipping  a  cargo  of  several 
descriptions  of  goods,  including  "  wet'*  sugar,  and 
having  supplied  a  ship  which  was  suitable  for  carry- 
ing any  of  the  goods  named  except  "wet"  sugar, 
but  which  was  unseaworthy  with  a  full  cargo  of 
wet  sugar,  was  held  to  have  broken  his  contract. 
Brett,  J.  said : — "  The  shipowner  must  provide  a 
ship  reasonably  fit  to  carry  a  reasonable  cargo  of 
the  kind  specified  in  the  charter."  Cockbum,  C.  J. 
in  whose  judgment  the  rest  of  the  judges,  who 
heard  the  case  in  the  Court  of  Exchequer  Chamberi 

^  Towse  V.  Henderson,  19  L.  J.  Ex.  163. 
»  3  Asp.  M.  li,  C.  N.  S.  23. 
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concurred,  said  : — "  The  sliipowner  was  bound,  I 
think,  under  this  charter-party  to  have  his  ship  fit 
to  take  a  cargo  of  wet  sugar."  And  in  the  House 
of  Lords,  Lord  Cairns  said: — **The  charter-party- 
must  be  read  .  .  .  as  if  it  were  a  charter  for  a 
full  and  complete  cargo  of  wet  sugar  ...  if 
that  be  so,  what  is  the  obligation  as  regards  the  ship 
upon  the  shipowner?  Clearly  to  provide  a  ship 
which  is  reasonably  suited  to  carry  that  particular 
cargo.** 

In  coal  and  petroleum  charters  and  occasionally  ventilation. 
in  charters  of  grain  and  cereals,  a  clause  is  inserted 
providing  for  the  ventilation  of  the  cargo  and  fumi- 
gation of  the  vessel,  viz : — 

"The  ship  is  to  be  properly  ventilated  at  owner *s 
cost." 

"  The  vessel's  hold  to  be  sufficiently  ventilated  as 
customary." 

"The  hatches  to  be  opened  during  the  voyage 
for  the  purpose  of  ventilation  in  fine  weather,  but 
only  during  mid-day  hours." 

"  Should  steamer  carry  any  creosoted  sleepers  or 
petroleum,  she  is  to  be  fumigated  to  the  satisfac- 
tion of  charterer's  agents." 

As  agent  for  the  shipowner  the  master  is  bound 
to  receive  the  cargo,  to  stow  it  properly,  and  to 
ventilate  it  when  necessary.^ 

Grain  cargoes,  when  stowed  in  the  ship's  hold, 
become  heated  and  give  off  a  vapour,  which  ascends 

»  DaTidjBon  v.  Gwynnc,  12  East  381 ;  Tronson  v.  Dont,  8  Moo.  P.  C.  419: 
yotara  v.  Henderaon,  L.  B.  7  Q.  B.  225. 
34 
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and  condenses  under  the  deck  and  at  the  sides  of 
the  hold.  Damage  therefore  frequently  ensues 
through  the  vice  of  the  cargo,  and  though  the 
dunnage  is  complete  and  perfect,  on  discharge  it  is 
found  that  owing  to  the  great  natural  heat  of  the 
grain,  an  absorption  from  the  water  in  the  limbers 
and  sweat  of  the  hold  has  taken  place,  and  that 
some  of  the  bags  on  the  lower  tier  are  damaged. 
Ventilation  and  removal  of  the  hatches  during  the 
voyage,  will  to  a  certain  extent  remove  this  damage 
and  if  the  vessel  is  efficient  for  the  conveyance  of 
the  grain,  and  the  master  has  not  been  guilty  of 
negligence,  the  shipowner  will  not  be  liable  for 
damages  arising  from  these  natural  causes. 

Petroleum  In  the  casc  of  the  Barque   "Carlotta,"^  which 

took  a  cargo  of  almonds  from  Barcelona  to  New 
York,  having  previously  discharged  a  cargo  of 
petroleum.  On  arrival  at  New  York  it  was  found 
that  a  portion  of  the  cargo  had  been  damaged  by 
contact  with  petroleum,  and  other  portions  were 
scented  with  petroleum.  Before  leaving  Barcelona 
the  "Carlotta"  had  been  cleansed  and  fumigated  for 
the  purpose  of  removing  the  scent  of  petroleum ; 
one  of  the  conditions  in  the  charter-party  being 
"vessel  to  be  cleansed  as  custonmry  previous  to 
loading  homeward  cargo."  In  an  action  by  the 
owner  against  the  charterers  for  freight,  a  counter 
claim  was  brought  on  the  bills  of  lading  for  damage 
done  to  the  almonds  by  its  contact  with  petroleum, 

'  3  Asp.  M.  L.  C.  N.  S.  456. 
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and  by  its  being  impregnated  with  the  odour  of 
petroleum.  The  Court  held  that  such  damages 
were  recoverable,  and  that  it  was  not  to  be  presumed 
that  the  charterers,  persons  experienced  in  the 
trade,  would  have  arranged  to  bring  home  a  cargo 
of  fruit  in  a  vessel  which  had  carried  out  a  cargo 
of  petroleum  in  barrels,  unless  they  had  understood 
that  a  cleansing  of  the  vessel  in  the  customary 
manner,  after  the  discharge  of  the  cargo  of  petro- 
leum, would  have  enabled  the  vessel  to  bring  home 
the  cargo  of  fruit  in  good  order,  free  from  the  stains 
of  or  the  odour  of  petroleum.  There  were  no  ex- 
ceptions in  the  bills  of  lading  as  to  petroleum 
damage;  but  the  rights  of  the  parties,  so  far  as 
petroleum  damage  was  concerned,  were  to  be  go- 
verned by  the  provisions  of  the  charter-party  as  to 
petroleum.  The  effect  of  the  provisions  of  the 
charter-party  was  that  the  vessel  being  about  to 
carry  out  petroleum  in  barrels,  she  should,  if 
"  cleansed  as  customary  "  before  loading  the  return 
cargo  of  fruit,  not  be  liable  for  damage  by  petro- 
leum to  such  return  cargo,  and  that  the  charterers 
having  had  notice  of  such  carriage  of  petroleum, 
took  the  risk  of  damage  to  such  return  cargo  from 
the  petroleum,  if  the  vessel  were  cleansed  in  the 
customary  manner  before  loading  such  return  cargo. 
The  evidence  showed  that  vessels  which  had  cairied 
petroleum  in  packages,  did  after  being  cleansed  in 
a  proper  manner  bring  back  cargoes  of  fruit  such 
as  the  "Carlotta"  had  without  the  fruit  being 
damaged,  and  the  fact  of  such  damage  in  the  pre- 
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sent  case  was  to  be  accepted  as  evidence  that  the 
vessel  was  not  cleansed  in  the  customary  or  proper 
manner.  That  it  did  not  alter  the  case  that  some 
or  all  of  the  damage  might  have  arisen  from  the 
sweat  of  the  hold  dropping  upon  the  cargo.  The 
complaint  was  not  that  the  cargo  was  damaged  by 
being  wet,  or  that  it  became  musty  therefrom,  but 
that,  whether  the  water  of  the  sweat  was  the  vehicle 
or  not,  the  taste  and  odour  of  the  petroleum  were 
conveyed  to  and  left  with  the  cargo,  when  that 
would  not  have  happened  if  the  vessel  had  been 
properly  cleansed.  The  sweat  and  the  water  there- 
of would  have  produced  no  damage  if  they  had  not 
been  conveyors  of  petroleum  taste  and  odour,  and 
they  would  not  have  conveyed  such  taste  and  odour 
if  the  vessel  had  been  thoroughly  cleansed  in  the 
proper  and  customary  manner. 

Notice  of  Before  the  lay  days  at  the  port  of    loading  can 

oTioadi^V^^  begin  to  run  against  the  charterer,  he  must  have  had 
notice  of  the  ship's  arrival,  and  of  her  readiness  to 
receive  cargo.  If  a  delay  occurs  owing  to  no  notice 
having  reached  him,  and  if  he  had  not  "  fair  means 
of  knowing  that  the  ship  had  arrived  and  was  ready," 
he  is  not  responsible. 

If  when  the  charter  is  made  the  ship  is  already  in 
the  place  named,  the  shipowner  may  place  the  ship 
at  the  disposition  of  the  charterer  as  soon  as  the  ship 
is  ready,  so  far  as  she  is  concerned,  to  load,  by 
giving  notice  thereof  to  the  charterer.  If  the  place 
named  be  of  the  larger  description,  as  a  port  or  dock, 
the  notice  may  be  given,  though  the  ship  is  not  then 
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in  the  particular  part  of  the  port  or  dock  in  which 
the  particular  cargo  is  to  he  loaded;  hut  if  the  place 
named  is  of  the  more  limited  description,  the  notice 
cannot  he  given  until  the  ship  is  at  the  named  place, 
though  the  ship  is  in  the  port  or  dock  in  which  the 
named  place  is  situated.^ 

In  Pymant?.  Dreyfus,^  the  "  Lizzie  English"  reach- 
ed Odessa  outer  harhour,  and  as  near  as  she  could 
get  to  a  loading  herth,  on  the  22nd  Decemher  1888, 
and  D.  &  Co.  received  notice  on  that  day  from  the 
Captain  that  the  said  steamship  was  ready  to  receive 
cargo.  The  cargo  was  then  ready  to  he  loaded  on 
the  said  steamship,  and  D.  &  Co.  were  then  ready 
and  willing  to  load  the  same,  if  and  so  soon  as  thp  said 
steamship  got  a  loading  herth  alongside  a  quay  in 
the  inner  harhour  at  Odessa,  where  the  cargo  was 
stored,  hut  not  hefore.  There  were  no  practicable 
means  of  loading  the  said  steamship  at  Odessa,  except 
at  or  alongside  a  quay  herth  either  in  the  inner  or 
outer  harhour.  The  harhour  master  at  Odessa  re- 
fused to  allow  the  said  steamship  to  go  to  a  loading 
quay  herth  either  in  the  outer  or  inner  harhour  at 
Odessa,  until  her  regular  turn  came  after  the  ships 
that  had  arrived  at  Odessa  hefore  her.  There  was  not 
at  that  time  a  custom  at  the  portof  Odessa  that  steam- 
ships under  charter  were  only  considered  ready  to 
receive  cargo  when  moored  alongside  the  quays. 
The  "  Lizzie  English"  was  ordered  in  her  turn  hy 
the  harhour  master  to  a  quay  loading  herth  on  the 

»  Per  Brett,  L.  J.  in  Noleon  r.  Dahl,  L.  R.  12  Ch,  D.  581. 
•  L.  B.  24  Q.  B.  D.  162 ;  59  L.  J.  Q.  B.  13. 
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8th  of  January  1889,  and  D.  &  Co.  b^an  to  load 
her  on  the  10th,  and  her  loading  was  completed  on 
the  15th  of  January.  The  arbitrator  further  found 
that  the  lying  days  of  the  "  Lizzie  English"  expired 
on  the  5th  of  January,  and  that  eleven  days  were 
ocupied  in  loading  and  discharging  her,  and  awarded 
that  Messrs.  Pyman  were  entitled  to  receive  for 
demurrage  and  detention  of  the  said  steamship  the 
amount  claimed. 

D.  &  Co.  moved  that  the  award  should  be  set  aside, 
or  referred  back  to  the  arbitrator  on  the  ground 
that  as  a  matter  of  law  on  the  facts  found  as  stated 
in  the  award,  such  award  ought  to  have  been  in 
favour  of  D.  &  Co.  Huddleston,  B.,  after  citing  the 
above  passage  from  the  judgment  of  Brett,  L.  J. 
said : — "  It  seems  to  me  that  the  owners  satisfied  the 
requirements  of  this  contract  when  the  ship  had 
entered  the  outer  harbour,  and  notice  had  been  given 
to  the  merchants  of  her  readiness  to  receive  cargo." 

To  a  declaration  in  an  action  by  the  shipowner 
against  the  charterers  for  not  loading  a  cargo  of 
coals  pursuant  to  charter-party,  by  the  terms  of 
which  the  vessel  was  to  proceed  to  a  certam  dock, 
and  there  load  in  the  usual  and  customary  manner 
at  any  one  of  the  collieries  the  defendants  might 
name;  the  defendants  pleaded  that  they  had  not  any 
notice  of  the  ship  having  proceeded  to  and  arrived 
at  the  said  dock,  and  of  her  being  ready  to  receive 
cargo,  "  wherefore  the  defendants  did  not,  nor  could 
load  her."  Held,  on  demurrer,  after  verdict  for  the 
defendants  on  the  issues  in  fact,  that  the  plea  meant 
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that,  by  reason  of  the  want  of  notice,  the  (L^fendantH 
were  prevented  loading  the  vessel,  and  that,  there- 
fore, the  plea  was  good.^ 

Where  by  the  terms  of  a  charter-party,  a  whip  in 
to  proceed  to  a  certain  port,  and  there  load  a  full 
cargo  for  the  agents  of  the  freighter,  but  the 
freighter  has  no  interest  in  the  outward  cargo,  hin 
agents  are  entitled  to  notice  from  the  captain  that 
the  vessel  is  ready  to  receive  h(;r  homeward  cargo, 
and  if  no  such  notice  be  given,  tlio  freighter  in  not 
liable  for  not  providing  such  cargo.* 

The  shipowner  is  not  bound  to  give  notic(5  of  the  NoUca  of 
arrival  of  the  ship  and  its  readiness  to  discharge.^      dboiuirtfo. 

The  general  principle  is  that  when  the  goods  arc 
sent,  with  a  bill  of  lading  or  without,  the  shipowner 
has  a  right  to  expect  from  the  consignee  of  the 
goods  reasonable  diligence  to  inquire  after  the  arri- 
val  of  the  ship.  And  apart  from  custom  or  spc^cial 
contract  the  shipowner  is  not  bound  to  give  notice 
to  the  consignee  of  the  arrival  of  ships ;  but  the 
consignee  is  bound,  within  a  reasonable  time  after 
the  arrival  to  be  ready  to  receive  and  remove  his 
goods,  and  in  default  of  his  so  doing,  the  shipowner 
may  land  them,  and  demand  wharfage  or  other  pro- 
per charges  for  landing.^ 

The  first  right  of  the  shipowner  is  the  right  of  vetwimnitbe 
placing  his  ship  at  the  disposition  of  the  charterer,  ^^^  ^  ^^* 

»  Stanton  v,  Austin,  L.  B.  7  0.  P.  651;  41  L.  J.  0.  V.  218. 
»  Fairbridge  v.  Pace,  1  C.  &  K.  317. 

*  XelaoD  V.  Dahl,  L.  R.  12  Ch.  D.  568,  583. 

*  Uoulder  t>.  Qenoral  8.  N.  Co.,  3  P.  i  P.  170  j  llarman  v.  Clttrke,  4  Camp. 
150  i  Harman  v.  Maut,  4  Camp.  161. 
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so  as  to  initiate  the  liability  of  the  latter,  whatever 
it  may  be,  to  take  his  part  as  to  loading.  In  every 
case  it  is  a  condition  preceden^t  to  such  right  of  the 
shipowner,  to  place  his  ship  at  the  disposition  of  the 
charterer  for  such  purpose,  that  the  ship  should  be 
at  the  place  named  in  the  charter-party  as  the  place 
whence  the  carrying  voyage  is  to  begin,  and  that 
the  ship  should  be  ready  to  load,  so  far  as  the  ship's 
part  of  the  operation  of  loading  is  concerned.* 

The  vessel  will  not  be  "  ready  to  load"  within 
the  meaning  of  such  a  clause,  unless  she  be  com- 
pletely ready  and  discharged  in  all  her  holds,  so  as 
to  give  the  charterer  complete  control  of  every 
portion  of  the  ship  available  for  cargo.  Thus,  where 
the  cancelling  clause  stipulated  that  a  steamer 
should  be  "ready  to  load  on  or  before  the  31st 
March,"  it  was  held,  that  it  meant  that  in  working 
liours  of  the  31st  March,  the  steamer  was  to  have 
all  her  holds  discharged  of  outward  cargo  and  ready, 
and  that  it  was  not  enough  that  some  of  her  holds 
were  ready. ^  And  in  Ilick  i?.  Tweedy,^  where  the 
defendants,  by  letter,  undertook  to  load  the  plain- 
tiff's steamer  at  Odessa,  but  inserted  a  clause, 
"  charterers  having  the  option  of  cancelling,  if  she 
is  not  ready  to  receive  cargo  by  December  12th 
next,"  Charles,  J.  held,  that  as  the  ship  reached 
Odessa  and,  so  far  as  she  was  concerned,  was  ready 
to  load  before  the  12  th  December,  the  charterers 

1  Nelson  V.  Dahl,  L.  S.  12  Ch.  D.  668,  5S1. 

*  Groves  v.  Volkart,  1  C.  &  E.  309. 

» C3  L.  T.  765  J  Smith  v.  Dart,  L.  K.  14  Q.  B.  D.  105  j  54  L.  J.  Q.  B.  121, 
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could  not  refuse  to  load  her.  The  charterers  Mere 
found  to  have  proved  a  custom  of  the  port  of  Odessa, 
that  a  ship  is  not  considered  ready  to  receive  cargo, 
or  ready  to  load,  until  she  is  in  berth  alongside 
the  quay;  and  it  was  admitted  that  the  steamer 
did  not,  in  consequence  of  the  crowded  state  of  th(5 
port,  get  alongside  the  quay  until  some  days  aft(»r 
the  12th  December.  It  was,  however,  held  that  the 
language  of  the  particular  contract  prevented  the 
application  of  the  custom  at  Odessa. 

Under  a  charter-party  in  the  ordinary  form,  tlu*. 
shipowner  is  bound  to  have  Ids  ship  at  the  port  of 
loading  in  the  condition  contemplated  by  the  charter- 
party,  ready  to  receive  a  cargo.  If  he  is  preventcul 
by  any  unforeseen  cause,  ho  would  be  liable  on  his 
contract.  So  in  the  case  of  the  charterer  not  load- 
ing within  the  stipulated  time.  If  ho  fails  to  do  so 
through  any  accident,  that  is  his  misfortune,  and 
he  is  liable  to  the  shipowner.  Both  parties,  there- 
fore, must  be  ready,  and  cannot  maintain  an  action 
unless  they  were.  Ford  v.  Cotesworth^  decided  that 
where  neither  party  is  ready  because  they  are  both 
prevented  by  a  superior  power,  neither  can  maintain, 
any  action  for  the  unreadiness  of  the  other. 

Thus,  where  the  plaintiff  knowing  that  the  ship 
E.  was  under  a  contract  with  the  British  Govern- 
ment to  load  military  stores  as  dead  weight  at  Malta, 
and  that  with  such  stores  on  board  she  w^ould  not, 
without  speqial  permission,  be  permitted  by  the 

'  L.  B.  5  Q.  B.  644. 
do 


274  .SHIP'S  n£ADIXESS  TO  SAIL. 

Spanish  Govcmmcnit  to  load  any  cargo  at  a  Si)anish 
port,  entered  into  a  charter-party  ivith  her  owners 
by  which  it  was  agreed  that  the  R.,  "after  loading 
dead  weight  at  Malta  for  owners'  benefit,"  should 
proceed  to  a  Spanish  port,  and  there  load  a  cargo 
of  fruit.  The  ship  proceeded  with  the  military  stores 
on  board  to  Valencia  to  load  the  plaintiffs  cargo, 
but  permission  could  not  be  obtained  from  the 
Spanish  Government  to  load.  The  ship  was  in  all 
other  respects  ready  to  load : — Held,  that  no  action 
could  be  maintained  by  the  charterers  against  the 
shipowners  for  not  being  ready  to  load,  as  both 
parties  w^ere  prevented  from  performing  their  con- 
tract to  be  ready  with  a  ship  and  cargo  by  the  action 
of  a  superior  power. ^ 

In  Oliver  v.  Fielden,^  it  was  held,  that  the  readiness 
to  receive  a  cargo  in  all  May  was  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover  against  the 
defendants  for  not  loading  a  full  cargo,  and  that  Sk 
plea  stating  the  ship  was  not  ready  to  receive  cargo 
in  all  May  was  good. 

The  words  "  ready  to  receive  cargo,"  inserted  in 
a  shipping  order  mean  that  the  ship,  on  the  day 
named  in  the  shipping  order,  shall  be  ready  to  receive 
a  full  cargo,  by  whomsoever  offered,  and  not  merely 
ready  to  receive  the  quantum  of  cargo  mentioned 
in  the  shipping  order.^ 

fiW*  "WTiere  the  owner  engages  that  the  ship  shall  be 

iwii.  ready  to  sail  for  her  destmed  port  at  the  expiration 

»  Canninghara  v.  Dunn,  L.R.  3  C.P.D.  443;  48  L.J.C.P.  62. 
'''  18  L.  J.  IDx.  853.  3  Taylor  v.  Brooke,  1  Bom.  H.  C.  B.  App.  48. 
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of  the  laying  days,  or  sooner  if  required  by  the 
charterers,  this  means  that  the  ship  shall  be  provided 
with  her  crew,  and  in  a  proper  state  of  repair  to  sail. 
In  Seeger  v.  Duthie^  the  clause  in  the  charter- 
party  provided  that  "  If  the  ship  be  not  ready  either 
on  the  owner's  or  charterer's  part,  at  the  abovenamed 
dates,  then  demurrage  is  to  be  paid  by  the  party 
ID  default.  When  the  ship  was  ready  to  sail  and  had 
received  nearly  a  full  cargo,  the  charterers  required 
the  master  to  take  some  acids  and  gunpowder  on 
board ;  this  he  declined  to  do  on  the  ground  that  he 
could  not  with  safety  carry  more  cargo  than  he  had, 
and  gave  the  charterers  notice  of  his  readiness  to  sail, 
and  demanded  the  ship's  papers  which  were  refused 
him  until  he  undertook  to  ship  the  acids  and  gunpow- 
der; this  he  eventually  did  and  sailed  after  the  ship 
had  been  delayed  several  days  beyond  the  laying 
days.  It  was  held,  that  the  master  could  recover 
damages,  the  delay  on  his  part  not  having  been 
occasioned  by  a  want  of  readiness  to  sail,  and  that  it 
could  not  be  said  he  was  not  ready  to  sail  simply 
because  of  his  unwillingness  to  take  the  acids  and 
gunpowder  on  board. 

The  meaning  of  the  word  "forthwith"  is  with  all  Fortiiwitii. 
proper  despatch,  without  unreasonable  delay;  it 
does  not  mean  any  definite  time.  It  is  not  equiva- 
lent to  '* immediately,"  or  "at  this  very  moment,  nor 
any  specific  moment  of  time."  And  it  has  been  held 
"  that  when  pursuant  to  a  charter-party,  a  vessel 

»  30  L.  J.  C.  P.  Co. 
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is  to  proceed  'forthwith'  on  a  voyage,  she  need 
not  be  ready  to  start  at  the  moment  when  the  charter 
is  signed ;  it  is  sufficient  if  she  be  able  to  sail  without 
unreasonable  delay  ;  and  that  it  was  for  the  jury  to 
decide  what  is  unreasonable  delay."  ^ 

On  a  written  agreement  for  the  hire  of  a  vessel 
to  be  made  ready  to  take  on  board  "  forthwith,  '* 
evidence  is  inadmissible  to  show  that  the  parties 
agreed  that  the  vessel  should  be  ready  in  two  days. 
But  evidence  of  the  known  circumstances  of  the 
vessel  is  admissible  to  show  how  soon  she  might 
reasonably  be  expected  to  be  ready .^ 

To  load  in  The  ship  is  sometimes,  as  in  coal  charters,  to  be 

loaded  or  uuloaded  "  in  regular  turn,"  or  "  in  regu- 
lar turns  of  loading ;"  or  other  similar  expressions 
are  used.  If  in  such  cases  the  ship  is  ready,  at  the 
proper  place^  and  does  not  get  her  turn,  the  charterer 
is  liable  for  her  detention. 

The  meaning  of  "  in  regular  turn"  must  depend 
upon  the  manner  ia  which  the  work  is  ordinarily 
done  at  the  port.  Evidence  may  be  given  of  any 
general  regulation  or  practice  thereof.  Thus,  where 
the  defendant  chartered  the  plaintiff's  vessel  to  pro- 
ceed to  Ncwcastlc-on-Tyne,  and  there  be  ready  forth- 
with "  in  regular  turns  of  loading,"  to  take  on  board 
by  spout  or  keel,  as  directed,  a  complete  cargo  of 
four  keels  of  coal,  and  the  remainder  coke.  In  an 
action  for  not  loading  the  vessel  with  coke  within  a 
reasonable  time : — Held,  that  evidence  was  admis- 

»  Hudson  r.  Hill,  43  L.  J.  C.  P.  273 ;  Roberts  v.  Brett,  34  L.  J.  C.  P.  241. 

»  Siinrson  r.  Henderson,  1  M.  &  M.  300. 


TO  LOAD  IN  REOULAR  TURN.  277 

Bible  to  explain  the  meaning  of  the  expression  in  the 
charter-party  "in  regular  turns  of  loading,"  hy 
showing  that  there  was  an  usage  of  tlie  port  of  Ncnv- 
castle  that  vessels  should  take  in  their  cargo(».s  of 
coke  in  a  certain  regular  order  or  turn,  and  that  the 
question,  whether  the  vessel  was  loaded  within  a 
reasonable  time,  ought  not  to  bo  decided  without 
reference  to  such  usage,  if  proved.^ 

So  a  ship  being  chartered  to  take  coals  to  Algiers, 
it  was  stipulated  in  the  charter-party  that  iho  ship 
should  be  unloaded,  weather  permitting,  at  a  cc^rtaiii 
rate  per  diem,  to  reckon  from  the  time  of  the  vc^Hscd 
being  ready  to  unload,  and  in  turn  to  dclivc^r.  In 
an  action  by  the  owner  against  tlu^  chartenn's  for  an 
alleged  detention,  the  defendants  proved  at  the  trial 
that  the  coals  in  question  were  for  the  use  of  the 
French  Marine,  who  made  special  regulations  with 
all  their  contractors  with  respect  to  "  the  turn  to 
deliver ;"  that  according  to  these  regulations  the  dcN 
Uvery  was  "  in  turn,"  and  that  those  rc^gulations 
formed  part  of  the  general  regulations  of  the  port : — 
It  was  held,  that  the  defendants  had  a  riijhtto  prove 
that  the  contract  was  entered  into  with  ref(»rence  to 
a  known  recognised  use  of  the  words  "  in  turn  to 
dehver"  among  persons  conversant  in  the  trade  ;  and 
that  a  question  put  by  the  defendants,  whether  there 
was  anv  sceneral  understood  meanini;  of  those  words 
among  shipowners  and  merchants  entering  into  char- 
ter-parties with  respect  to  the  commerce  then  under 
investigation,  was  unobjectionable.^ 

*  Leidcmann  v.  Schnlrz,  23  L.  J.  C.  P.  17. 

•  KobcrtKon  r.  Jackson ,  15  L.  J.  C.  P.  28- 
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In  King  v.  Hinde,^  a  sailing  vessel  was  chartered 
to  proceed  to  Whitehaven  for  a  cargo  of  coals,  and 
the  charter-party  contained  the  clause,  "regular 
turn  to  ho  allowed  the  said  merchant  for  loading, 
&c."  At  Whitehaven  there  was  hut  one  colliery 
owner,  and  the  usage  of  his  colliery  was  to  supply 
vessels  in  their  order  of  arrival,  hut  to  give  a  pre- 
ference to  steamers  over  sailing  vessels.  The 
plaintiff's  vessel  was  therefore  postponed  to  several 
steamers  which  arrived  after  her,  hut  was  loaded  in 
turn  according  to  the  usage  of  the  colliery.  It 
was  held  that  this  was  in  "  regular  turn"  within 
the  meaning  of  the  charter-party;  and  that  the 
shipowners'  ignorance  of  the  usage  did  not  alter 
the  matter. 

But  where  the  defendants  agreed  hy  charter-party 
to  load  the  plaintiffs'  vessel  at  Sunderland  with  coke 
with  all  possible  despatch,  in  the  customary  manner, 
in  regiilar  turn,  in  an  action  for  delay  in  loading 
according  to  the  terms  of  the  charter-party,  it 
was  held,  that  evidence  was  not  admissible  to  shew 
that  ticcording  to  the  custom  of  the  port  of  Sunder- 
land, under  such  a  contract  the  shipowner  is  bound 
to  wait  until  a  manufacturer  of  coke  not  named  in 
the  contract  has  supplied  all  ships,  whose  names 
are  put  down  in  a  turn  book  kept  by  the  manu- 
facturer, which  he  has  previously  contracted  to 
load  with  coke,  in  the  port,  provided  he  uses  reason- 
able  despatch  and  that  the  manufacturer's  name 
is  mentioned  at  the  time  the  contract  is  made.* 

»  L.  R.  Ir.  12  C.  L.  113. 

-  Uiulson  r.  Clementson,  25  L.  J.  C.  P.  234. 
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InLawsonr.  Bumess/  the  ship  wius  to  proceed 
to  Tyne-Dock,  and  there  load  in  the  customary 
manner  a  cargo  of  Marley  Hill  coke,  to  be  loaded 
in  regular  turn.  It  appeared  tliat  at  the  Marl(»y 
Hill  Colliery  a  "turn  book"  was  kept,  and  that 
vessels  were  entered  before  tlujy  were  ready,  and 
were  loaded  according  to  tlio  order  of  entry.  In 
consequence  of  this  practice  many  vessels  were  load- 
ed before  the  plaintiff's,  although  they  had  not  been 
ready  until  after  she  was.  The  jury  were  asked  to 
say  what  "in  regular  turn"  meant;  and  wlietherthe 
ship  had  been  loaded  in  n^gular  turn.  They  found  that 
she  was  loaded  according  to  the  practice  of  the 
Marley  Hill  Colliery ;  but  that  it  was  not  an  estab- 
lished or  known  custom ;  and  that  *^  regular  turn" 
Mas  the  order  of  readiness,  not  the  order  of  entry  on 
the  book.  This  finding  was  approved  by  the  Court, 
and  the  charterer  was  held  liable  for  the  delay. 

But  if  the  ship  loses  her  turn  because  she  is  not 
ready  when  it  comes,  tlie  charterer  is  not  liable ; 
whether  the  cause  of  her  not  being  ready  is  one  for 
which  the  owner  is  to  blame  or  not,  unless  it  is  a 
matter  in  respect  of  which  the  charterer  is  in  default.^ 

Where  by  the  charterer's  default  the  ship  missed 
her  turn,  and  afterwards  when  her  turn  came  again, 
was  not  allowed  by  the  harbour  master  to  load  owing 
to  the  state  of  the  weather,  so  that  slio  was  further 
detained,  it  was  held  that  the  charterer  was  liable 
to  pay  for  the  whole  detention.^ 

U  H.  &  C.  390.  »  Taylor  v.  Clay,  16  L.  J.  Q.  B.  41. 

'  Jones  V.  Adatnson,  L.  B.  1  £x,  D.  60 ;  45  L.  J.  £x,  64, 
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By  a  charter-party,  entered  into  between  the 
plaintiffs  as  owners  of  a  ship,  and  the  defendants  as 
agents  for  the  charterers,  who  were  persons  resident 
in  Spain,  it  was  agreed  that  the  ship  should  proceed 
to  J.,  and  there  load  in  regular  turn  from  the  agents 
of  the  said  charterers  a  full  and  complete  cargo. 
It  was  also  agreed  that  liability  of  the  defendants 
"  in  every  respect  and  as  to  all  matters  and  things, 
as  well  before  and  during  as  after  the  shipping  of  the 
said  cargo,  shall  cease  as  soon  as  they  have  shipped 
the  cargo."  The  cargo  was  loaded  and  shipped, 
but  not  in  regular  turn.  Held,  in  an  action  brought 
for  not  so  loading  in  regular  turn,  that  the  defen- 
dants were  protected  by  the  clause  above  set  out 
from  liability,  they  having  loaded  and  shipped  the 
cargo  before  the  commencement  of  the  action.  ^ 

By  a  charter-party  the  master  of  a  vessel  engaged 
to  proceed  with  his  vessel  to  a  particular  colliery  and 
there  take  on  board  for  the  freighters  a  cargo  of 
coal.  Before  the  charter-party  was  signed  both, 
parties  knew  that  the  colliery  was  not  at  work,  an 
accident  having  happened  to  the  steam  engine,  and 
both  were  told  it  would  be  repaired  in  a  short  time,  and 
that  the  vessel  would  be  loaded  in  her  turn  within 
a  few  days  after  the  colliery  got  to  work  again, 
according  to  the  practice  of  the  port,  which  was  that 
ships  were  loaded  in  their  regular  turns  as  they 
were  entered  on  the  colliery  books.  The  freighter 
had  no  control  o\^er  the  colliery.     The  ship  was 

^  Milvain  r.  Fetez,  30  L,  J.  Q.  B.  90, 


TO  BE  LOADED  yiS  CUSTOMARY.  281 

loaded  in  her  turn,  but  not  until  several  days  later 
than  the  colliery  agents  had  led  the  parties  to 
expect : — Held,  that  if  the  steam  engine  was  repaired 
and  the  colliery  got  to  work  in  a  reasonable  time 
after  the  execution  of  the  charter-party,  and  if  the 
vessel  was  loaded  within  a  reasonable  time  after  the 
colliery  got  to  work,  the  freighters  were  not  liable  to 
compensate  the  master  of  tlie  vessel  for  the  delay 
in  the  loading.^ 

Unless  there  is  something  peculiar,  all  the  stipu-  to  be  loaded 
lations  in  the  charter-party  with  regard  to  the  load-  *"  ®''*'^^"**'y- 
ing  apply  to  the  place  where  such  loading  is  to  be 
done.  The  conveyance  of  the  goods  to  the  place  of 
loading  is  no  part  of  the  loading ;  but  the  loading 
begins  in  and  at  the  place  named  in  the  charter- 
party,  and  is  not  confined  to  the  actual  lifting  of 
the  goods  on  board  the  ship.^ 

In  Grant  v.  Coverdale,*  Selborne,  L.  C.  in  de- 
Uvering  judgment  said: — "What is  the  meaning  of 
loading?  There  are  two  things  to  be  done;  the 
operation  of  loading  is  the  particular  operation  in 
which  both  parties  have  to  concur.  Taken  literally, 
it  is  spoken  of  in  the  early  part  of  this  charter- 
party  as  the  thing  which  the  shipowner  is  to  do. 
The  ship  is  to  'proceed  to  Cardiff  East  Bute  Dock, 
and  there  load  the  cargo.*  No  doubt  for  the  pur- 
pose of  loading,  the  charterer  must  also  do  his  part; 

>  HarruB  v,  DreoBman,  28  L.  J.  Ex.  210. 

•  Kay  V,  Field,  L.  R.  10  Q.  B.  D.  241  j  52  L.  J.  Q.  B.  17  j  Hadron  v.  Bde* 
L.  B.  3  Q.  B.  412. 

'  L.  B.  9  App.  Cae.  470}  68  L.  J.  Q.  B.  464. 
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he  must  have  the  cargo  there  to  be  loaded,  and 
tender  it  to  l}e  put  on  board  the  ship  in  the  usual 
and  proper  manner.  Therefore,  the  business  of 
both  parties  meets  and  concurs  in  that  operation  of 
loading.  When  the  charterer  has  tendered  tlie 
cargo,  and  when  the  operation  has  proceeded  to  the 
point  at  which  the  shipowner  is  to  take  charge  of 
it,  everything  after  that  is  the  shipowner's  business, 
and  everything  before  the  commencement  of  the 
operation  of  loading,  those  things  which  are  so 
essential  to  the  operation  of  loading  that  they  are 
conditions  si7ie  quibtis  iwn  of  that  operation — every- 
thing before  that  is  the  charterer's  part  only.  It 
would  appear  to  me  to  be  most  unreasonable  to 
suppose,  unless  the  words  make  it  perfectly  clear, 
that  the  shipowner  has  contracted  that  his  ship 
may  be  detained  for  an  unlimited  time  on  account 
of  impediments,  whatever  their  nature  may  be,  to 
those  things  with  which  he  has  nothing  whatever 
to  do,  which  precede  altogether  the  whole  operation, 
which  are  no  part  whatever  of  it,  and  which  are 
perfectly  distinct  from  it,  but  which  belong  to  that 
which  is  exclusively  the  charterer's  business.  He 
has  to  contract  for  the  cargo,  he  has  to  buy  the 
cargo,  he  has  to  convey  the  cargo  to  the  place  of 
loading  and  have  it  ready  there  to  be  put  on  board; 
and  it  is  only  when  he  has  done  those  things  that 
the  duty  and  the  obligation  of  the  shipowner  in 
respect  of  the  loading  arises.  These  words  in  the 
exception  are  as  large  as  any  words  can  be;  they 
mention  *  strikes,  frosts,  floods,  and  all  other  im^. 
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avoidable  accidents  preventing  the  loading/  If, 
therefore,  you  are  to  carry  back  the  loading  to  any- 
thing necessary  to  be  done  by  the  charterer  in  order 
to  have  the  cargo  ready  to  be  loaded,  no  human 
being  can  tell  where  you  are  to  stop.  The  bank- 
ruptcy, for  instance,  of  the  person  with  whom  he 
has  contracted  for  the  supply  of  the  iron,  or  disputes 
about  the  fulfilment  of  the  contract,  the  refusal  at 
a  critical  point  of  time  to  supply  the  iron,  the 
neglect  of  the  persons  who  ought  to  put  it  on  board 
lighters  to  come  down  the  canal  for  any  distance, 
or  to  be  brought  by  sea,  or  to  put  it  on  the  railway, 
or  bring  it  in  any  other  way  in  which  it  is  to  be 
brought.  All  those  things  are  of  course  practical 
impediments  to  the  charterer  having  the  cargo 
ready  to  be  shipped  at  the  proper  place  and  time ; 
but  is  it  reasonable  that  the  shipowner  should  be 
held  to  be  answerable  for  all  those  things,  and  is 
that  within  the  natural  meaning  of  the  word 
'loading?'  Are  those  things  any  part  of  the 
operation  of  loading  ?  Nothing,  I  suppose,  is  better 
established  in  law  with  regard  to  mercantile  cases 
of  this  kind  than  the  maxim,  '  Catcsa  proxima^  non 
remota  spectatur^  " 

The  stipulation  that  the  ship  shall  be  loaded  "  as 
customary"  does  not  refer  to  the  time  to  be  taken 
in  loading,  so  as  to  make  the  penalty  for  not  load- 
ing in  a  given  time  applicable,  but  only  to  the  man- 
ner of  loading.  There  may  be  a  breach  of  the  stipu- 
lation if  the  vessel  does  not  load  in  the  customary 
manner,  and  damages  may  be  recovered ;  but  the 
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fact  that  the  vessel  in  loading  has  occupied  an  un- 
reasonable time,  or  exceeded  any  particular  limit  of 
time,  would  not  be  a  breach  of  it. 

In  Dunlop  v.  Balfour,^  Lord  Esher,  M.  R.  said : — 
"  I  have  no  doubt,  that  the  words  *  to  be  loaded  as 
customary,'  only  import  a  contract  to  load  in  a 
reasonable  time ;  that  damages  for  a  breach  of  that 
contract  are  not  properly  the  subject  matter  of  lien; 
and  that  the  Court  will  not,  unless  forced  to  do  so, 
apply  to  them  that  part  of  the  charter-party  which 
gives  a  lien  for  demurrage." 

These  words  have  relation,  not  to  the  time,  but 
merely  to  the  mode  of  loading.  In  Lawson  v. 
Burness,^  Pollock,  C.  B.said : — "  It  appears  to  me  that 
the  words  *  customary  manner,'  mean  the  mode  of 
loading,  whether  by  a  lighter  or  at  the  wharf." 
And  that  dictum  is  cited  in  Tapscott  v.  Balfour'  by 
Bovill,  C.  J.,  who  said — "  That  words  providing  that 
the  sbip  should  load  *  in  the  usual  and  customary 
manner,'  applied  only  to  the  mode  of  loading,  and 
not  to  the  place." 

And  in  Lockhart  v.  Falk*  it  was  stated  that  the 
words  "  that  the  vessel  should  load  in  the  customary 
manner"  were  not  equivalent  to  a  provision  that  she 
should  load  in  a  certain  number  of  days,  or  at  a 
certain  rate  per  day,  for  the  purpose  of  applying  the 
word  demurrage  to  a  detention  beyond  that  period. 
These  words  do  not  admit  of  an  addition,  that  she 

»  L.  R.  (1892),  1  Q.  B.  507 ;  61  L.  J.  Q.  B.  354.  •  H.  A  0.  396. 

»  L.  R.  8  C.  P.  46.  ♦  L.  R.  10  Ex.  132 ;  44  L.  J.  Hx.  106. 


TO  BE  DISCEABOED  A3  CVSTOMART.  285 

may  remain^  if  she  does  not  load  in  the  customary 
manner  for  a  nmnber  of  days  on  demurrage. 

Where  a  charterer  agreed  to  load  a  vessel,  when 
it  arrived  at  a  certain  port,  with  a  cargo  of  coals 
in  the  customary  manner,  and  the  question  at  the 
trial  was,  whether  he  had  so  loaded  the  vessel  within 
a  reasonable  time,  it  was  held,  that  the  j  ury  were 
rightly  directed  not  to  take  into  consideration  a 
delay  occasioned  by  a  strike  among  the  colliers  and 
a  dispute  with  a  railway  company,  along  whose  line 
the  coal  had  to  be  brought  to  the  port  for  sbipment, 
these  not  being  matters  contemplated  by  either  party 
when  the  charter-party  was  made.* 

Where  the  charter-party  stipulated  that  the  ship 
"should  proceed  to  Cardiff  East  Bute  Dock  and 
there  load  in  the  customary  manner,'*  it  was  held, 
that  these  words  referred  only  to  the  customary 
manner  of  loading  in  that  particular  dock.' 

In  a  similar  manner  the  words  "  to  be  discharj^red  T°  J'®    ^ 

"  discnnrged  as 

with  all  despatch  as  customary/*  mean  that  the  cargo  customary. 
is  to  be  discharged  with  all  reasonable  despatch, 
having  regard  to  the  actual    circumstances    and 
manner  of  discharging  cargo  customary  at  the  port 
of  discharge. 

Thus  where  by  a  charter-party  the  plaintiffs'  ship 
was  to  proceed  to  a  port  named  with  a  cargo,  and 
there  "  be  discharged  with  all  despatch  as  customary, 
and  ten  days  on  demurrage  over  and  above  said 
lying  days."    The  discharge  of  the  cargo  was  de- 

»  Adams  v.  Royal  Mail  Steam  Packet  Co.,  28  L.  J.  C.  P.  33. 
»  Kay  v.  Field,  L.  R.  10  Q.  B.  D.  2^  ;  62  L.  J.  Q.  B.  17. 
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layed  for  four  days  owing  to  a  strike  of  dock 
labourers  employed  by  the  dock  company,  who, 
by  the  custom  of  the  port,  did  the  work  of  discharge 
both  for  the  shipowners  and  the  charterers.  It 
was  held  that  the  charterers  were  not  liable  for  the 
delay.^ 

The  duty  of  providing  and  making  proper  use  of 
sufficient  means  for  the  discharge  of  cargo,  when  a 
ship  which  has  been  chartered  arrives  at  her  desti- 
nation  and  is  ready  to  discharge,  lies  (generally) 
upon  the  charterer.  If  by  the  terms  of  the  charter- 
party  he  has  agreed  to  discharge  it  within  a  fixed 
period  of  time,  that  is  an  absolute  and  uncondi- 
tional engagement,  for  the  non-performance  of 
which  he  is  answerable,  whatever  may  be  the  nature 
of  the  impediments  which  prevent  him  from  per- 
forming it,  and  which  cause  the  ship  to  be  detained 
in  his  service  beyond  the  time  stipulated.  If  on 
the  other  hand  there  is  no  fixed  time,  the  law  im- 
plies an  agreement  on  his  part  to  discharge  the 
cargo  within  a  reasonable  time,  that  is  a  reasonable 
time  under  the  circumstances.  If  an  obligation 
indefinite  as  to  time  is  qualified  or  practically  de- 
fined by  express  or  implied  reference  to  the  custom 
or  practice  of  a  particular  port,  every  impediment 
arising  from  or  out  of  that  custom  or  practice, 
which  the  charterer  could  not  have  overcome  bv 
the  use  of  any  reasonable  diligence  ought  to  be 
taken  into  consideration.^    These  distinctions  are 

»  Castlogate  S.  S.  Co.  v.  Dempsey,  L.R.(1802,)  1  Q.B.  54;  61  L.J.Q.B.  620. 
«  Postlethwaito  v.  Freeland,  L.  11.  5  App.  Gas.  599 ;  49  L.  J.  Ex.  630. 
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well  illustrated  by  three  cases.  In  Eandall  v.  Lynch/ 
the  charterer  was  held  liable  for  demurrage,  a  par- 
ticular time  being  fixed  by  the  charter-party  for  the 
discharge  of  the  cargo.  In  Kodgers  v.  Forrester,^ 
where  the  contract  was  to  discharge  the  ship  "with- 
in the  usual  and  customary  time  for  unloading  such 
a  cargo/'  and  in  Burmester  v.  Hodgson,^  where  the 
Court  thought  this  to  be  the  contract  which  the 
law  ought  to  imply  from  the  terms  of  the  charter- 
party,  the  charterer  was  held  not  liable  for  demur- 
rage. 

By  the  terms  of  a  charter-party  a  steamer  was  to 
take  a  cargo  to  Hamburg  "  to  be  discharged  at  usual 
fruit  berth  as  fast  as  steamer  can  deliver,  as  cus- 
tomary." On  the  6th  of  March  she  arrived,  and 
was  moored  at  the  usual  fruit  berth,  but  without 
the  sanction  of  the  authorities,  w^ho  had  her  removed 
till  the  8th,  when  she  returned  to  the  berth.  Owing 
to  various  causes  unloading  did  not  commence  till 
the  11th  of  March.  The  shipowners  brought  an 
action  for  demurrage.  Held  by  the  Court  of  Appeal, 
that  the  steamer  did  not  arrive  at  her  place  of 
discharge  so  as  to  impose  any  obligation  on  the 
charterers  to  unload,  until  the  8th  of  March ;  that 
the  words  "  as  customary"  referred  to  the  speed  of 
delivery  as  weU  as  to  the  mode  of  delivery,  so  that 
the  cargo  had  to  be  imloaded  as  fast  as  the  custom 
of  the  port  would  allow ;  that  the  delays  w^ere  caused 

i  2  Camp.  352.  *  2  Camp.  483. 

3  2  Camp.  488. 
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by  the  custom  of  the  port,  and  that  the  claim  for 
demurrage  ought  not  to  he  allowed.^ 

Kay,  L.  J.  said  : — "  I  think  that  *  as  customary' 
in  this  charter-party  related  directly  to  the  discharge 
and  delivery  by  the  ship,  rather  than  to  the  taking 
delivery  by  a  consignee.  *  To  be  discharged  as  fast 
as  steamer  can  deliver  as  customary,*  means  that 
the  discharge  and  delivery  is  to  be  as  fast  as  the 
custom  of  the  port  would  allow,  and  that  the  ship- 
o\ATicr  took  the  risk  of  a  delay  in  that  discharge  and 
delivery  owing  to  the  custom  of  the  port.  It  was 
argued  that  those  words  refer  only  to  the  mode  of 
delivery — the  means  and  appliances  for  actually 
taking  the  cargo  out  of  the  ship — and  not  to  the 
time  within  which  it  is  to  be  done,  which  is  fixed 
by  the  words  *  as  fast  as  steamer  can  deliver.'  I 
will  assume  that,  by  using  the  cranes  at  the  ware- 
houses, the  discharge  would  be  facilitated,  and  be 
more  rapid,  and  would  take  a  shorter  time  than  by 
any  other  method.  The  shipowner  would  by  the 
terms  of  this  charter-party,  be  bound  to  use  the 
customary  mode  if  it  were  more  expeditious.  Why 
not  also  if  it  involved  some  little  delay  ?  Then  it 
was  said  with  some  force  that  the  real  reason  for 
the  delay  was  that  the  warehouses  were  f  uD,  and 
the  shipowner  had  nothing  to  do  with  that.  The 
charterers  or  consignees  should  have  arranged  that 
room  should  be  found  in  them,  or  that  some  other 
mode  of  taking  delivery  should  be  substituted.  On 
the  8th  of  March,  the  consignee  of  a  large  part  of 

»  Good  V.  iBaacB,  L.  B,  (1892,)  2  Q.  B.  555 1  61  L.  J.  Q.  B.  649. 
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the  fruit,  wrote  in  answer  to  a  letter  of  the  Captain, 
that  the  warehouses  were  full,  that  there  were  no 
quays  available,  and  he  offered  to  take  delivery  in 
the  harbour,  which  he  said  would  take  three  or 
four  days,  if  not  more,  whereas  if  the  ship  waited 
till  the  11th,  she  could  discharge  at  the  warehouse 
by  that  night.  The  Captain  states  that  discharging 
in  the  harbour  meant  into  lighters,  which  would 
take  more  time.  The  warehouses  were  under  the 
management  of  the  harbour  authorities,  said  to  bo 
the  Government,  and  the  consignees  were  not  re- 
sponsible for  their  being  full  at  the  time.  By  the 
usual  rule  goods  were  removed  in  twenty-four  hours, 
and  if  Sunday  was  not  a  working  day,  this  was  done 
on  Saturday  the  9th,  so  that  on  Monday  the  11th, 
the  warehouses  were  ready  to  receive  this  cargo. 
The  Captain  having  the  alternative  of  discharging 
in  the  harbour  into  lighters,  which  would  possibly 
have  taken  longer,  elected  very  prudently,  I  should 
think,  in  the  interests  of  the  shipowner,  to  proceed 
by  the  customary  mode  of  discharge,  and  waited  till 
Monday  the  11th,  thereby  possibly  saving  time  for 
the  ship,  and  precisely  following  the  terms  of  the 
charter-party." 

In  Wyllie  v.  Harrison,^  the  charter-party  provid- 
ed that  the  cargo  was  to  be  discharged  "  as  fast  as 
the  steamer  can  deliver  after  having  been  berthed 
as  customary."     It  was  the  custom  at  the  port  of 


2Q 
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1  13  8c,  Bess.  Cas.  (4th  ser.)  92,  citod  in  Good  v.  Isaacs^  L.  K.  (1892) 
. B.  555. 
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discharge  that  en  notification  by  the  consignees  or 
charterers  of  the  arrival  of  a  vessel  to  one  of  the 
two  railway  companies  whose  lines  ran  along  the 
quay,  the  company  should  provide  trucks  into  which 
the  cargo  was  to  be  discharged  by  means  of  steam- 
cranes  provided  by  the  harbour  authorities.  It 
was  a  rule  of  the  port  that  pig  iron  should  not  be 
laid  down  on  the  quay.  On  the  arrival  of  the 
vessel  due  notice  was  given  to  the  railway  company 
by  whose  line  the  cargo  was  to  be  forwarded,  but 
delay  was  occasioned  through  the  failure  of  the  rail- 
way company  to  supply  trucks.  It  was  held  the 
consignees  were  not  liable  for  the  delay  so  occasioned. 

To  be  loaded        The  engagement  *^  to  load  with  the  usual  des- 

deflpatch.        patch"  is  absolutc,  and  admits  of  no  qualification 

so  as  to  dispense  with  performance,  even  where  the 

performance  is  hindered  by  a  casualty  which  the 

charterer  could  not  prevent. 

The  clause  includes  the  process  of  loading  and 
requires  it  to  be  done  with  the  usual  despatch ;  and 
goes  further,  and  covers  the  whole  period  from  the 
time  when  the  vessel  is  at  the  port,  and  is  placed  at 
the  disposal  of  the  charterer  there,  in  a  condition  to 
receive  her  cargo.  The  object  is  to  provide  against 
unusual  delay  on  the  part  of  the  charterer  in  put- 
ting the  cargo  on  board,  and  whether  the  delay 
occurs  in  the  course  of  loading  or  before  the  loading 
commences,  whether  it  consists  in  keeping  the  vessel 
outside  or  inside  the  dock,  is  immaterial.^ 

»  Ashcroft  r.  Crow  Orchard  Col.  Co.,  L.  R.  9  Q.  B.  540 ;  43  L.J.Q.B.  194. 
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Plaintiff  by  charter-party  engaged  with  defendants 
to  receive  and  load  on  board  his  ship,  a  full  and 
complete  cargo  of  coals,  about  110  tons,  and  to 
proceed  to  Dublin,  &c.,  to  allow  20  tons  per  work- 
ing day  for  discharging.     (The  Act  of   God,  &c. 
during  said  voyage  always  excepted.)     To  be  loaded 
with  usual  despatch.    Penalty  for  non-performance 
of  this  agreement,  estimated  amount  of  freight. 
Defendants  engaged  to  load  the  vessel  on  the  above 
terms.    Vessel  to  load  in  Nelson  Dock.    The  Nelson 
Dock  was  on  a  canal  by  which  coals  were  brought 
from  the  colliery  in  "  flats"  alongside  the  vessel  to 
be  loaded.    In  consequence  of  a  sudden  frost,  the 
loading  of  the  plaintiff's  vessel  with  coals  so  brought 
was  delayed  for  thirty-four  days.    It  was  proved 
that  if  loaded  with  "  usual  despatch,"  it  would  have 
taken  five  and  a  half  days,  being  at  the  rate  of  20 
tons  a  day.    In  an  action  for  damages  for  the 
detention  of  the  vessel,  the  learned  judge  directed 
the  jury  that  ** usual  despatch"  meant  "usual  des- 
patch of  persons  who  have  a  cargo  in  readiness  for 
the  purpose  of  loading,"  and  that  the  circumstance 
of  the  navigation  of  the  canal  having  been  stopped 
by    the    frost,  and  the  defendants    having  been 
thcDeby  prevented  from  completing  the  cargo  at 
the-  rate  of  20  tons  a  day,  was  no  answer  to  the 
action : — Held,  a  right  direction.^ 

By  a  charter-party,  the  master  of  the  plaintiff's 
ship  engaged  to  receive  on  board  a  full  cargo  of 
coal  and  deliver  the  same  as  per  bill  of  ladingi  to  bo 

^  Keuroa  v,  Feanon,  31  L,  J,  £z.  l. 
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loaded  with  the  usual  despatch  of  the  port,  .  .  . 
The  defendants  eneaired  to  load  her  "on  the  above 
terms/'  By  a  memorandum  at  the  foot  of  the 
charter-party  she  was  to  load  in  the  B.  or  TV.  Dock, 
by  a  regulation  of  which,  cral  agents  were  not  to 
have  more  than  three  vessels  leading  and  to  load  at 
the  same  time.  The  plaintiff's  ship  would  have 
been  loaded  without  delav  had  it  not  been  for  the 
fact,  which  was  unknown  to  the  plaintiff  at  the 
time  he  entered  into  the  charter-party,  that  the 
defendants  acted  as  their  own  coal  agents,  and  that 
they  had  at  the  time  three  ships  loading  in  the 
docks,  and  ten  other  charters  ia  their  books  which 
had  priority  over  the  plaintiff's  ship.  By  reason  of 
the  incapacity  under  which  the  defendants  had  so 
placed  themselves,  the  loading  could  not  be  com- 
menced until  thirty  days  after  the  ship  was  ready : — 
Held,  in  an  action  for  demurrage,  that  the  defen- 
dants had  contracted  tliat  they  would  load  with  the 
usual  despatch,  and  that  it  was  no  answer  that  they 
were  unable  to  do  so,  or  that  the  plaintiff  knew  it. 
So  where  a  charter-party  provided  that  the  ship 
should  proceed  to  a  port,  and  there  load  from  the 
factors  of  the  charterers  a  cargo  of  "coal,  taking 
her  turn  with  other  steamers,"  and  receive  "  prompt 
despatch  in  loading."  The  charterers  employed  the 
persons  at  the  port  of  loading  who  were  employed 
to  load  other  ships,  and  the  ship  was  loaded  in  her 
turn,  but,  by  reason  of  an  insuflficient  supply  of 
coal,  the  ship  was  delayed. 

'  iLMhcroit  v.  The  Crow  Orchard  CoL  Co.,L.B.  0  Q.B.  540;  43LJ.Q.  B.  1(H. 
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It  was  held  that  the  charterers  Avero  resiionsihlo 
for  the  delav.^ 

The  Hahility  of  the  shipowner  as  to  the  com-  Tohonn. 
mencement  of  the  unloadini?,  is  to  use  all  reasonahlo  uau^i  doapatoU 
despatch  to  bring  the  ship  to  the  named  place  where 
the  can*ying  voyage  is  to  end,  unless  prevented  by 
excepted  perils,  and  when  the  ship  is  there  arrived, 
to  have  her  ready  with  all  reasonable  despatch  to 
discharge  in  the  usual  or  stipulated  manner,  and 
when  the  ship  is  ready  to  discharge,  the  liability  of 
the  charterer  as  to  the  imloadini;  commenc(\s. 

If  there  be  no  undertakini;  that  he  will  discharq;(^ 
the  ship  at  all  events  within  a  spi^eilied,  that  is  to 
say,  a  described  time,  ho  will  bo  bound  to  use  reason- 
able diligence  to  do  his  part  toward  the  unloading, 
according  to  the  terms  or  meaning  of  the  charter- 
party.  That  may  bo  "  with  all  j)ossible  despatch," 
or  "  with  usual  despatch,"  or  **  with  the  customary 
despatch  of  the  port,"  or  "  within  a  reasonable  time." 
But  if  there  bo  a  stipulation,  express  or  implied,  on 
the  part  of  tho  charterer  that  ho  will  not  detain  the 
ship  for  tho  purpose  of  unloading  beyond  a  speci- 
fied time  (and  there  is  such  a  stipulation  wiien  lay- 
days are  allowed  for  unloading  and  demurrage  days 
on  payment  of  a  daily  sum,)  and  if  the  ship  bo  in 
fact  detained  beyond  the  lay-days  after  sho  has 
arrived  at  tho  place  named  for  the  end  of  the  carrying 
voyage,  and  is  there  ready  so  far  as  sho  is  concerned 
to  unload,  the  charterer  must  pay  demurrage,  or 
damages  in  the  nature  of  demurrage,  though  tho 

*  ElUott  L'.  Lurd,  52  L,  J.  l\  C,  2\i, 
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delay  in  unloadiiig  has  occurred  from  causes  w  holly 
beyond  the  charterer's  control.  In  either  form  of 
naming  the  places  at  which  the  voyage  is  to  begm 
and  end,  it  follows  from  the  very  form  of  the  agree- 
ment, which  fixes  what  the  voyage  is  by  naming 
the  places  at  which  it  is  to  begin  and  end,  that  the 
.  carrying  voyage  docs  not  begin  tmtil  the  ship  is  at 
the  place  named  as  the  place  where  it  is  to  begin, 
aod  the  carrying  voyage  does  not  end  until  the  ship 
is^t  the  place  na^ned  as  that  where  the  voyage  is 
to  end.  It  would  be  a  contradiction  of  the  whole 
substance  of  the  contract  to  carry  on  a  voyage,  to 
say  that  the  charterer  is  bound  to  load  before  the 
ship  is  at  the  place  whence  the  goods  are  to  be  carri- 
ed, or  that  the  charterer  is  bound  to  receive  the 
cargo  before  the  shipowner  has  carried  it  to  the  end 
of  the  voyage  for  which  he  is  paid  to  carry  it.^ 

Where  the  time  to  be  allowed  for  unloading  is  not 
named  in  a  charter-party,  the  charterer  is  bound  on 
the  arrival  of  the  ship  at  the  usual  place  of  discharge 
within  the  port  of  discharge,  to  provide  sufficient 
.  appliances  of  the  kind  ordinarily  in  use  at  the  ^t 
for  the  purpose  of  imloading^  ^d  it  is  no  answer  to 
a  claim  for  damages, for  dg}f^}^  in  unloading  to  ^w 
that  the  delay  was  caused  by  thQ  qrowded  $tate  of 
the  port. 

Where  ^jx,.  ^\aaitiziimtj  ia^ent  usito  the  time 
jwithin  wiuch:  tha  cargo  is  to  be.  .unloaded  at  tlio 
port  of:deBtinfkt|j»i^  ihelaw  implias  thai  the  mer- 

»  Nelson  v,.  Pail*  L.  K,  12  Ch.  D.  584, 
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cliant  and  the  shipo^vner  shall  each  uso  reasonable 
despatch  in  performmg  his  part  of  the  contract, 
and  where  the  landing  of  the  cargo  hy  the  merchant 
is  rendered  impossible  by  a  cause  over  which  he 
has  no  control,  he  is  not  liable  to  pay  damages  for 
the  delay. 

A  ship  sailing  under  a  charter-party  which  was 
silent  as  to  the  number  of  days  to  be  allowed  for 
tmloading,  arrived  at  a  foreign  port,  and  w^as  de- 
tained beyond  the  usual  time,  owing  to  the  refusal 
of  the  authorities  to  allow  the  cargo  to  be  landed : — 
Held,  that  the  merchant  w^as  not  liable  to  pay 
damages  for  the  delay  as  lie  had  not  contracted  that 
there  should  be  none,  and  it  had  happened  without 
tault  on  his  part.^ 

If  the  freighter  of  a  ship  employed  to  bring  a 
cargo  of  wine  into  the  port  of  London,  covenant  to 
^oad  her  in  the  usual  and  customary  time  at  her 
port  of  discharge,  he  is  not  liable  for  the  detention 
of  the  ship  in  the  London  Docks,  if  she  is  there 
i^nloaded  in  her  turn  into  the  bonded  warehouses.'' 

By  a  charter-party  between  the  plaintiffs,  ship- 
owners, and  the  defendants,  charterers,  it  was  agreed 
that  the  plaintiffs*  steamer  should  proceed  with  the 
defendants'  cargo  to  the  Albert,  Stanley  or  Wapping 
I^ock,  Liverpool,  as  ordered,  "  steamer  to  be  dis- 
charged  as  fast  as  she  can  deliver."  The  vessel 
was  ordered  to  the  Albert  Dock.  She  arrived  there 
^t  6  a.m.  on  a  Monday,  and  the  master  handed  to 

>  Ford  V.  CotoBworth,  39  L.  J.  Q.  B.  188. 
^«lger8  r.  Forroster,  2  Camp.  483  j  Ihirmoster  v.  Hodgson,  2  Camp.  489. 
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the  Dock  Company  a  copy  of  the  manifest  of  the 
cargo,  together  with  a  request  and  authority  to  dis- 
charge the  cargo,  and  deliver  it  to  the  order  of  the 
consignees.  As  the  berths  around  the  dock  were 
occupied,  the  vessel  was  moored,  under  the  direction 
of  the  dock  officials,  alongside  another  steamer,  and 
there  remained  until  she  could  be  hauled  into  a 
quay  berth  at  midday  on  Thursday.  It  was  cus- 
tomary at  that  dock  for  the  whole  of  the  discharge 
to  be  done  by  the  dock  company's  servants  at  the 
quay ;  but  owing  to  the  quay  being  crowded  with 
other  cargo,  the  discharge  was  not  commenced 
until  Saturday,  and  (the  intermediate  days  being 
Sunday  and  Bank  Holiday)  was  not  resumed  xmtil 
the  following  Tuesday.  It  was  completed  by  3  p.m. 
on  the  Wednesday,  being  the  tenth  day  from  the 
arrival  of  the  vessel  in  the  dock.  The  discharge, 
under  ordinary  circumstances,  would  occupy  two 
days.  In  an  action  for  demurrage: — Held,  that 
the  defendants  were  not  liable,  as  the  M'hole  opera- 
tion of  the  discharge  was,  by  the  custom  of  the 
dock,  carried  out  by  the  dock  company's  servants 
at  the  quay,  and  the  plaintiffs  had  failed  to  make 
out  any  breach  of  the  contract  to  discharge  as  fast 
as  the  ship  could  deliver.^ 

In  this  case  there  was  no  reference  in  the  charter- 
party  to  the  custom  of  the  port,  and  Gorell  Barnes, 
J.,  in  delivering  judgment  said: — "I  do  not  think 
that  the  absence  of  reference  to  the  custom  of  the 
port  is  of  any  very  great  importance,  because  it  is 

1  The  Jacderen,  L.  R.  (1892)  P.  351. 
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obvious  that  the  discharge  of  a  vessel  under  such  a 
charter-party  as  this  at  such  a  dock  must  take  i)lace 
in  accordance  vnth  that  which  is  the  usual  way  of 
performing  that  operation;  and  I  take  it  that  a 
charter-party  in  which  there  are  stipulations  as  to 
loading  or  discharging  cargo  in  a  port,  is  always 
to  be  considered  as  made  with  reference  to  the 
custom  of  the  port  of  loading  or  discharge  as  the 
case  may  be." 

If,  however,  there  be  no  custom  of  the  port,  due  To  unload 
diligence  naust  be  used  in  unloading,  and  there  is  an  reasonaWo 

time. 

obligation  on  the  shipowner  to  unload  Avithin  a 
reasonable  time.  Thus,  where  there  is  no  express 
stipulation  in  a  bill  of  lading  it  is  an  implied  term 
of  the  contract  contained  in  it  that  the  consignee 
named  in  the  bill  of  lading,  or  his  assigns,  will 
take  delivery  of  the  goods  within  a  reasonable  time. 

Where  the  charterers  and  the  shippers  are  the 
same  persons,  such  contract  will  still  be  implied  in 
the  bill  of  lading,  notwithstanding  the  existence  of 
an  express  stipulation  in  the  charter-party  between 
the  charterers  and  the  shipowner  in  reference  to  the 
same  matter.^ 

In  Wright  v.  the  New  Zealand  Shipping  Co.,^ 
BramweU,  L.  J.  said: — "Now,  the  charter-party 
contains  no  statement  as  to  the  number  of  days  in 
which  the  charterers  should  be  entitled  to  discharge 
the  vessel;  they  Avere  therefore  bound  to  do  it 

'  Fowler  v.  Knoop,  L.  11.  4  Q.  B.  D.  299 ;  48  L.  J.  Q.  B.  333. 

>4Asp.  M.  L.C.  118. 
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within  a  reasonable  time.  In  my  3  udgment,  a  reason- 
able time  for  doing  a  thing  is  the  time  within  whicli 
it  can  be  done,  working  reasonably.  What  I  mean 
to  say  is  this  :  you  are  to  look  at  the  time  necessary 
for  doing  the  act  without  taking  into  account  the 
time  that  may  have  been,  or  might  under  the  parti- 
cular circumstances  be  necessary  for  the  man  w  ho 
has  to  do  it  to  make  his  preparations.  Applying 
that  rule  to  this  particular  case,  it  seems  to  mo 
that  the  defendants,  upon  the  arrival  of  the  ship, 
were  bound  to  have — I  do  not  mean  lighters  on  tlio 
shore  ready  manned  to  start  off,  but  were  bound  to 
have  lighters  presently,  or  immediately,  or  forth- 
with, or  within  a  reasonable  time,  ready  to  discharge 
the  ship,  and  were  not  entitled  to  say,  '  We  had 
not  got  them,  not  through  any  fault  of  ours,  but 
because  there  were  only  a  certain  number  of  lighters 
there,  and  there  were  other  ships  which  requu'ed 
those  lighters,  belonging  to  other  people,  and  we 
could  not  get  them,  and  we  behaved  reasonably  and 
fairly  to  you  in  getting  lighters  for  you  as  soon  as 
we  could.'  To  my  mind,  that  is  no  answer ;  they 
must  do  the  thing,  and  they  must  be  ready  to 
do  it,  and  being  ready,  they  must  do  it  within  a 
reasonable  time."  And  Thesiger,  L.  J.,  observed : 
"  The  contract  between  the  parties  to  this  action 
was  that  which  the  law  implies,  namely,  that  the 
ship  should  be  unloaded  at  the  port  of  her  discharge 
within  a  reasonable  time.  A  reasonable  time  means 
a  reasonable  time  under  ordinary  circumstances; 
and  in  the  absence  of  some  stipulation  altering  the 


TO  VNLOAD  Wimm  A  REASONABLE  TIME.  299 

implied  contract  between  the  parties,  the  charterers 
would  not  be  relieved  from  the  fortuitous  and  un- 
foreseen impediments  affecting  only  the  due  per- 
formance by  them  of  their  part  of  the  contract. 
This  seems  to  be  the  result  of  the  case  of  Adams  v. 
The  Royal  Mail  Steam  Packet  Company,'  and  Ford 
r.  Cotes  worth.  "^ 

"Where  plaintiffs,  shipowners,  sued  defendants, 
consignees,  for  damages  for  delay  in  unloading. 
In  the  bills  of  lading  there  was  no  stipulation  as 
to  the  time  for  unloading,  and  the  plaintiffs'  vessel 
could  only  be  discharged  at  one  of  three  berths, 
the  property  of  the  consignees,  which,  at  the  time 
of  the  arrival  of  the  plaintiffs'  ship  at  the  port, 
had  all  been  occupied  by  other  vessels  with  cargoes 
helonging  to  the  defendants.  The  discharge  of  tlie 
plaintiffs'  ship  was  thereby  delayed  for  several  days. 
Held,  that  it  having  been  an  implied  term  in  the 
contract  that  tlie  defendants  should  discharge  tlie 
cargo  within  a  reasonable  time,  the  plaintiffs,  under 
the  circumstances,  could  recover  damages  for  tlic 
loss  occasioned  by  tlie  delay .^ 

The  consignee  of  a  particular  parcel  of  goods  by 
a  general  ship,  is  liable  to  the  owner  for  not  taking 
them  from  the  ship  in  a  reasonable  time,  although 
the  delay  arose  from  the  necessity  for  an  order  from 
the  treasury  to  land  these  goods,  which  the  con- 
signee used  the  utmost  diligence  to  obtain.'* 

»  28  L.  J.  C.  P.  33.  *  3  Asp.  M.  L.  C.  190,  408. 

=»  Tillett  V.  Cwin  Avon  Works  ProprictorH,  2  Times  L.  R.  675. 

*  Hill  r.  Idle,  4  Camp.  327. 
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If  by  a  charter-party  leave  is  given  to  detain  the 
ship  a  certain  number  of  days  for  the  purpose  of 
discharging  her  cargo,  this  amounts  to  a  covenant 
on  the  part  of  the  freighter,  that  he  will  not  detain 
her  longer.  So  if  by  reason  of  the  crowded  state 
of  the  docks,  a  ship  is  detained  there  before  she 
can  be  unloaded,  a  longer  time  than  is  allowed  for 
that  purpose  by  the  terms  of  the  charter-party,  the 
freighter  is  liable  for  this  detention  to  the  owner 
of  the  ship.^ 

When  lay-days  It  is  tlio  Ordinary  and  reasonable  rule  that  the 
lay-days  under  a  charter-party  do  not  begin  to  run 
until  the  vessel  has  arrived  at  her  place  of  destina- 
tion and  is  ready  to  load  or  deliver  her  cargo. ^ 

Lay-days  do  not  begin  to  run,  either  for  the  pur- 
pose of  loading  or  unloading,  until  the  shipowner 
has  brought  his  ship  to  the  primary  destination 
named  in  the  charter-party,  so  as  to  be  ready,  so 
far  as  the  ship  is  concerned,  to  receive  or  deliver 
there,  unless  lie  is  prevented  from  getting  his  ship  to 
that  destination  by  some  obstruction  or  disability  of 
such  a  character  that  it  cannot  be  overcome  by  the 
shipowner  by  any  reasonable  means,  except  within 
such  a  time  as,  having  rci^ard  to  the  object  of  the 
adventure  of  both  the  shipowner  and  charterer,  is 
as  a  matter  of  business  wholly  unreasonable.  If 
there  be  such  an  obstruction  or  disability,  the  lay- 
days begin  when  the  shipowner  has  brought  his 

»  Randall  v.  Lynch,  2  Camp.  352. 

^  Murphy  r.  Coffin.  L.  R.  12  Q.  B.  D.  87 ;  Brown  r.  Johnson,  10  M.  <i  W. 
331 ;  Nielsen  r.  Wait   L.  R.  10  Q.  B.  V.  07  j  55  L.  J.  Q.  B.  87. 
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ship  to  a  place  so  near  to  the  primary  place  of  des- 
tination as  the  ship  can  be  brought  with  safety  to 
the  ship  and  cargo,  and  so  as  to  be  ready,  so  far  as 
the  ship  is  concerned,  to  deliver  there.  ^ 

In  Norden  v.  Dempsey,^  Coleridge,  C.  J.,  said : — 
"It  would  be  quite  plain  upon  principle,  and,  indeed, 
upon  authority,  if  authority  were  wanted,  that  where 
the  words  *  arrived  at  the  port'  are  used,  evidence 
may  always  be  given  to  shew  when,  by  the  usage 
of  the  port,  the  ship  can  be  said  to  have  arrived  in 
the  port.  Examples  were  given  in  the  cases  referred 
to,  and  one  is  familiar  with  it  in  practice,  that  there 
are  ports  of  very  large  area,  and  by  the  custom  of 
the  port,  arrival  is  considered  to  take  place  on  the 
arrival  of  the  ship  at  some  particular  place  within 
that  area,  and  any  days  that  are  to  be  dated  in  a 
shipping  document  *from  arrival,'  are  the  days 
dated  from  arrival  at  that  particular  spot  within 
the  port,  and  not  from  the  moment  of  her  actual 
arrival  within  the  area  or  ambit  of  the  port.  Such 
has  been  held  with  regard  to  the  port  of  Liverpool, 
the  port  of  Hull,  the  port  of  Antwerp,  the  port  of 
St.  Louis  in  Mauritius,  and  many  other  large  ports, 
where  the  port  extends  over  a  considerably  large  area 
of  ground.  Such  is  the  case,  of  course,  with  regard 
to  the  port  of  Liverpool,  which  extends,  I  presume, 
do\\Ti  to  the  mouth  of  the  Mersey,  and  no  authority 
is  wanted,  nor  was  it  denied  before  us,  that  if  a 
dispute  had  arisen,  it  would  have  been  perfectly 

»  Nelson  v.  Dahl,  L.  R.  12  Cli.  D.  593. 
«  L.  R.  1  C.  P.  D.  634  J  45  L.  J.  C.  P.  76-t. 
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legitimate  to  tender  and  receive  evidence  to  shew 
that  'arrival  at  tlie  port  of  Liverpool/  did  not 
mean  arrival  at  the  mouth  of  the  Mersev,  but 
arrival  at  some  place  at  or  near  Liverpool  itself. 
In  this  case  it  was  proved  tliat  the  ship  had  arrived 
within  the  Canada  Dock  at  Liverpool,  and  what  was 
sought  to  be  done  was  to  carry  the  doctrine  of 
expanding  the  document  further  by  shewing  that 
not  only  did  the  custom  of  the  dock  make  arrival 
at  a  dock  necessary,  but  in  the  case  of  a  timber 
ship  which  required  to  be  unloaded  in  a  particular 
way,  that  arrival  dated  from  the  time  of  arrival  at 
the  quay  of  the  dock,  so  that  the  timber  could  be 
unloaded  from  the  ship  itself  upon  the  quay  of  the 
dock.  If  that  were  so,  the  verdict  would  be  wrong, 
and  the  defendant  would  not  be  liable;  but,  of 
course,  if  that  were  otherwise,  if  the  arrival  in  the 
dock  itself,  although  she  could  not  be  unloaded  in 
the  dock,  was  enough,  then  the  plaintiff  was  right, 
and  would  be  entitled  to  the  verdict." 

Brett,  J.  said  : — "  The  question  then  is,  when  is  it 
to  be  taken  that  the  ship  has  arrived  at  the  place 
named  in  the  charter-party  ?  The  meaning  of  that 
in  every  charter-party  is,  Avhen  she  has  arrived  at 
the  place  where,  accordinir  to  the  custom  of  the  port 
at  which  she  has  arrived,  she  is  considered  as  an 
arrived  ship,  and  treated  as  an  arrived  ship ;  from 
that  moment  the  days  for  unloading  or  demurrage 
commence.  If,  after  she  has  so  arrived  at  that  place 
by  reason  of  there  not  being  sufficient  people  to  un- 
load her,  or  there  being  a  crowded  quay,  or  crowded 
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dock,  or  if,  in  consequence  of  any  regulations  of 
the  port,  she  is  not  able  to  unload  before  a  certain 
time,  although  she  is  an  arrived  ship,  why  then 
those  regulations  do  not  affect  the  shipowner,  for 
the  ship  is  detained  from  him  all  the  same,  and  if 
she  is  an  arrived  ship  the  demurrage  days  begin  to 
run.  The  question  is,  *  when  in  Liverpool  is  a 
timber  ship  considered  to  be  an  arrived  ship,'  not 
*  when  is  the  ship  allowed  to  unload  ?'  because,  if 
she  be  an  arrived  ship  after  she  is  in  the  Canada  dock, 
for  all  purposes  except  unloading,  then  I  think  the 
allowing  or  not  allowing  of  her  being  discharged 
only  at  a  quay  berth  would  be  merely  a  regulation 
of  the  dock,  and  not  a  question  as  to  the  arrival  of 
of  the  ship  ;  and  if  the  jury  should  say  that  a  tim- 
ber ship  is  considered  to  be  arrived  in  Liverpool 
when  she  is  in  the  dock,  but  that  there  is  also  a 
regulation  in  the  dock  at  Liverpool  that  she  shall 
only  unload  at  a  quay  berth,  then,  I  think,  the  case 
would  come  within  those  cases  which  say  that  the 
fulness  of  the  dock  or  a  regulation  of  the  dock 
authorities  is  not  to  affect  the  shipow^ner." 

In  Lindsay  v.  Janson,^  the  Court  held,  that 
whether  the  vessel  had  arrived  at  Mauritius  was 
a  question  of  fact  dependant  upon  usage  and  custom 
vdih  reference  to  the  nature  of  the  voyage,  and  that 
the  vessel  had  so  arrived  when  it  had  reached  the 
place  at  which  it  was  usual  for  vessels  on  such  a 
voyage  to  anchor. 

» 2S  L,  J.  Ex.  315. 
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The  lay-days  allowed  by  a  charter-party  for  a 
ship's  discharge  are  to  be  reckoned  from  the  time 
of  her  arrival  at  the  usual  place  of  discharge,  and 
not  at  the  port  merely,  though  she  should  for  the 
purposes  of  navigation  discharge  some  of  her  cargo 
at  the  entrance  of  the  port,  before  arriving  at  the 
usual  place  of  discharge. 

Thus,  where  the  port  of  discharge  was  Wells,  a 
port  formed  by  an  inlet  of  the  sea ;  the  entrance  to 
it  being  a  considerable  distance  from  the  quay 
where  vessels  unloaded.  By  the  custom  of  the  port 
lay-days  for  unloading  did  not  commence  until  the 
ships  arrived  at  the  quay.  It  was  held,  that  the 
true  construction  of  the  charter-party  was  that  they 
did  not  commence  until  the  vessel  had  got  to  the 
place  where  it  was  usual  to  unload.^ 

Whenever  a  party  to  a  contract  undertakes  to  do 
some  particular  act,  tlie  performance  of  wliich 
depends  entirely  on  himself,  so  that  he  may  choose 
his  own  mode  of  fulfilling  his  undertaking,  and  the 
contract  is  silent  as  to  time,  the  law  implies  a  con- 
tract to  do  it  within  a  reasonable  time  under  the 
circumstances.  And  if  some  unforeseen  cause  over 
w^hich  he  has  no  control  prevents  him  from  per- 
forming what  he  has  undertaken  within  that  time 
he  is  responsible  for  the  damage.  But  where  the 
act  to  be  done  is  one  in  which  both  parties  to  the 
contract  are  to  concur  and  both  bind  themselves  to 
the  performance  of  it,  there  is  no  principle  on 
which,  in  the  absence  of  a  stipulation  to  that  effect 

^  Brereton  v.  ChapmftD,  7  Bisg,  059. 
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either  expressed  by  the  parties  or  to  be  collected 
from  what  they  have  expressed,  the  damage  arising 
from  an  unforeseen  impediment  is  to  be  cast  by 
law  on  the  one  party  more  than  on  the  other ;  and, 
consequently,  what  is  implied  by  law  in  such  a  case 
is,  not  that  either  party  contracts  that  it  shall  be 
done  within  either  a  fixed  or  a  reasonable  time,  but 
that  each  contracts  that  he  shall  use  reasonable 
diligence  in  performing  his  part. 

"Whenever  in  the  charter-party  it  is  agreed  that  a 
specified  number  of  days  shall  be  allowed  for  un- 
loading, and  that  it  shall  be  lawful  for  the  freighter 
to  detain  the  vessel  for  that  purpose  a  further 
specified  time,  on  payment  of  a  daily  sum,  this 
constitutes  a  stipulation  on  the  part  of  the  freighter 
that  he  will  not  detain  her  beyond  those  two  speci- 
fied periods. 

The  question  decided  in  Pord  v.  Cotesworth  ^  was, 
that  where  no  lay-days  are  mentioned,  and  there  is 
no  other  stipulation  binding  the  shipowner  or 
charterer  to  load  or  discharge  the  ship  at  all  events 
within  a  given  time,  their  reciprocal  liabilities  are 
only  to  use  their  best  endeavours  to  load  or  discharge 
within  a  reasonable  time.  This  appears  clearly  from 
what  was  said  in  Thiis  v.  Byers.*  The  charter  was 
"  to  a  safe  port  in  the  United  Kingdom,  to  be  dis- 
charged in  fourteen  days,  ten  days  on  demurrage." 
The  ship  was  ordered  to  and  arrived  at  Middles- 
borough.     In  the  course  of  unloading  bad  weather 
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»  L.  R.  4  Q.  B.  127, 133, 135. 

»  L.  R.  1  Q.  B.  D.  244j  45  L.  J.  Q.  B.  511, 
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intervened,  and  without  any  default  of  the  charterer, 
the  ship  was  detained  beyond  the  lay-days.  It  was 
argued  that  the  charterer  was  not  liable  because 
he  had  used  his  best  endeavours,  and  Ford  v.  Cotes- 
worth^  was  cited.  "  In  that  case"  Blackburn,  J., 
said,  "  no  lay-days  for  unloading  were  stipulated." 

By  a  charter-party  it  was  agreed  that  the  vessel 
should  "  proceed  direct  to  any  Liverpool  or  Birken- 
head dock  as  ordered  by  charterers,  and  there  load 
in  the  usual  and  customary  manner  a  full  and 
complete  cargo  of  coals ; "  that  the  vessel  should  be 
"  loaded  at  the  rate  of  100  tons  per  working  day," 
and  that  loading  should  not  commence  before  the 
1st  of  July.  On  the  3rd  of  July  the  vessel  was 
ready  to  go  to  the  WelKngton  Dock,  which  was  the 
Liverpool  dock  ordered  by  the  charterers,  but  she  was 
not  admitted  into  such  dock  until  the  11th  of  July, 
because  the  coal  agent  employed  by  the  charterers 
to  supply  the  cargo  had  then  three  vessels  in  that 
dock  and  two  others  booked  to  come  in,  and  the  dock 
regulations  did  not  allow  a  coal  supplier  to  have 
more  than  three  vessels  in  dock  at  the  same  time.  Coal 
agents  were  usually  employed  to  supply  cargoes, 
and  it  did  not  appear  that  the  charterers  had  made 
an  unreasonable  selection  of  the  coal  agent  they  so 
employed.  The  vessel  entered  the  dock  on  the  11th 
of  July,  but  her  turn  to  go  to  the  spout  to  receive 
the  coals  did  not  arrive  sooner  than  the  23rd  of  July, 
and  her  loading  was  not  begun  until  after  that  day. 
It  was  the  usual  practice  to  load  coal  at  the  spout, 

»  L.  R.  4  Q.  B.  127, 133,  135. 
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but  it  was  also  not  unusual  to  load  from  lighters : — 
Held,  that  the  lay-days  did  not  begin  until  the 
vessel  had  entered  the  dock  to  which  she  had  been 
so  ordered  by  the  charterers,  but  that  they  began 
from  that  time,  and  were  not  postponed  until  the 
vesseFs  turn  had  arrived  to  go  to  the  spout.  ^ 

And  it  was  said  that  the  rule  is,  that  where  a  port 
is  named  in  the  charter-party  as  the  port  to  which 
the  vessel  is  to  proceed,  the  lay-days  do  not  com- 
mence upon  the  arrival  of  the  vessel  in  the  port,  but 
upon  her  arrival  at  the  usual  place  of  loading  in  the 
port ;  not  the  actual  berth  at  which  she  loads,  but 
the  dock  or  roadstead  where  loading  usually  takes 
place.  And  Bovill,  C.  J.  noticed  "  that  the  stipula- 
tion relied  on  in  argument  to  vary  this  general  rule, 
was  in  this  case  not  a  stipulation  to  load  *  with  the 
customary  or  the  usual  despatch,'  but  to  load  *  in  the 
usual  or  customary  manner,' "  and  that,  he  said  re- 
ferred to  the  mode  of  delivery  and  not  to  the  time 
of  delivery. 

In  Strahan  v.  Gabriel,  *  the  named  place  was  a 
quay.  The  ship  arrived  and  found  the  only  quay 
berth  occupied  by  another  ship.  The  shipowner 
offered  to  discharge  across  the  ship  which  occupied 
the  quay  berth,  if  the  charterer  would  pay  for  the 
stage  and  labour.  The  charterer  refused  and  the 
shipowner  claimed  demurrage.  It  was  held  by  Brett, 
L.  J.,  that  the  lay-days  did  not  commence  to  run 
until  the  plaintiff's  ship  was  alongside  the  quay,  the 
quay  being  the  place  named  whereat  the  voyage  was 
to  end. 

»  TapBcott  V,  Balfour,  L.  B.  8  C.  P.  46 ;  42  L.  J.  0,  P.  16, 
>  Citod  in  NeUoa  v.  Dahl,  L.  B.  12  Ch.  D.  590. 
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In  Dairies  v.  McVeagh,*  the  place  named  was  the 
Wellington  Dock.  The  ship  was  on  a  certain  day 
admitted  into  the  Wellington  half  tide  basin,  but 
was  refused  admission  for  a  considerable  time  into 
the  Wellington  Dock,  because  the  loading  berths 
therein  were  full.  The  evidence  showed  that  there 
were  gates  to  the  half  tide  basin  from  the  river,  and 
that  at  Liverpool  the  half  tide  basin  was  always 
treated  as  part  of  the  Wellington  and  Bramley  Moore 
Docks.  It  was  argued  that  the  charterers'  liability 
began  only  when  the  ship  was  at  the  high  level  in 
Wellington  Dock,  which  was  the  place  of  loading. 
It  was  held  that  the  lay-days  began  to  run  when  the 
ship  was  admitted  into  the  dock,  that  is  the  half  tide 
basin.  The  dispute  in  this  case  was  whether  the 
liability  commenced  when  the  ship  was  in  the  dock, 
or  when  she  was  at  a  loading  berth. 

Since  Bandall  t?.  Lynch,*  all  the  cases  recognise 
the  doctrine  that  where  lay-days  are  allowed  they 
begin  to  run  when  the  ship  is  in  the  place  named 
in  the  charter-party  as  that  whence  the  carrying 
voy^^e  is  to  begin,  or  where  that  voyage  is  to  end, 
and  that  they  do  not  begin  until  then. 

In  Brown  t?.  Johnson,'  where  the  ship  arrived  at 
Hull,  the  port  of  her  destination,  on  the  1st  of 
February,  and  was  reported ;  on  the  2nd  she  enter- 
ed the  dock,  and  was  given  in  charge  of  the  dock- 
master,  but  did  not  get  to  the  place  of  unloading 
till  the  4th,  in  consequence  of  the  full  state  of  the 
docks,  the  officer  refusing  to  take  her  out  of  her 

>L.  B«4£x.  D.265;  48  L.  J.  Ex.  686. 
>  2  Camp.  852.  >  10  M.  &  W.  331. 
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turn ;  and  the  discharge  was  not  con)pl(»t(»(l  till  tlu^ 
22nd;  it  was  held,  that  the  lay-days  W(»r(5  to  ho 
calculated  from  the  period  of  her  arrival  in  il()ck\ 
and  not  at  the  place  of  unloading. 

By  the  stipulations  of  a  cliarter-party,  the  V(\ss('l 
was  to  take  in  a  cargo  of  coal  at  Newcasth^  and 
proceed  therewith  to  London,  or  as  near  tluuu^io  as 
she  could  safely  get,  and  delivcjr  tlu;  winie  to  llu^ 
freighters,  or  their  assigns,  &c.  to  be  delivennl  in  live 
working  days,  demurrage  over  and  ahovo  th(5  said 
lying  days  21.  per  day.  The  vessel  arrived  at  the 
port  of  London,  ofE  Gravesend,  on  tlie  9th  March, 
and  on  the  10th  tlie  cargo  was  sold,  and  th(*  v(*ss(d 
entered  by  the  freigliters  for  meter.  On  the  2()th 
she  received  an  order  from  the  harbour  master  to 
proceed  to  the  Pool:  on  Monday,  the  22nd,  she 
commenced  working  out  her  cargo,  and  was  cltJ^ired 
on  the  27th.  It  appeared  that  in  consequence  of 
the  factor's  certificate  that  she  was  a  metered  vessel, 
the  harbour  master  had  detained  her  at  Gravesend 
till  the  20th,  when  her  turn  arrived  for  her  to  pro- 
ceed to  the  Pool  and  discharge  her  cargo,  that  if  she 
had  not  been  on  the  meter's  list,  this  regulation 
would  not  have  applied  and  she  might  have  pro- 
ceeded to  the  Pool  at  once ;  that  it  was  occasionally 
the  practice  for  factors  not  to  enter  such  vessels 
in  the  meter's  list,  but  that  it  was  desirable  that 
the  cargo  should  be  sold,  subject  to  metage,  by  a 
sworn  meter : — Held,  that  under  these  circum- 
stances the  vessel  was  not  to  be  considered  as  having 
arriyed  at  her  place  of  discharge  until  the  20th, 
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and  therefore  that  the  lying  days  did  not  begin  to 
count  till  then.^ 

To^^^to  The  place  named  for  the  loading  or  the  discharge 
§^jj^^®  is  generally  some  wharf,  or  dock,  or  river,  or  is 
nwoedquayor  described  by  an  indefinite  geographical  name,  as 
Alexandria,  or  the  port  of  Alexandria.  If  it  be  a 
particular  wharf,  the  ship  must  get  alongside  that 
wharf,  before  the  charterer  can  be  required  to  load 
or  take  delivery.  And  he  will  not  be  responsible 
for  a  delay,  in  getting  alongside,  due  to  the  state  of 
the  tides. 

It  was  agreed  by  a  charter-party  that  a  vessel 
should  load  a  cargo  of  coals,  and  proceed  to  Plymouth 
not  higher  up  than  Torpoint  or  New  Passage,  or  so 
near  thereunto  as  she  may  safely  get,  and  deliver 
the  same.  The  ship  loaded  pursuant  to  the  charter, 
and  arrived  off  Plymouth  at  neap  tides;  the  con- 
signees, on  receipt  of  notice  that  she  was  ready  to 
discharge,  ordered  her  to  proceed  to  a  wharf,  which 
was  within  the  limits  stated  in  the  charter-party, 
and  was  a  usual  place  for  the  discharge  of  coals, 
and  could  be  reached  at  ordinary  spring  tides  by 
vessels  of  greater  burthen ;  the  master  requested  the 
consignees  to  send  barges  to  lighten  her,  but,  none 
being  sent,  she  proceeded  as  she  w^as  towards  the 
wharf,  and  became  fixed  on  a  mudbank  till  spring 
tides,  when  she  got  alongside  the  wharf.  It  was  not 
the  practice  at  Plymouth  to  use  barges  for  the 
purpose  of  lightening  ships : — Held,  that,  on  the 

I  Kell  V.  Anderson,  10  M.  &  W.  488, 
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proper  construction  of  tho  charter-party,  and  under 
the  circumstanccA,  tho  confliffnoos  liad  a  right  to 
name  the  wharf  they  did :  and  tliat  tlio  lay-days  did 
not  hegin  till  tho  ship  reached  tho  wharf,^ 

By  a  charter-party  made  hetween  the  plaintiff 
and  defendant  it  was  agreed  that  tho  vessel  should 
take  on  board  from  tho  dc^fcmdant  a  cargo  of 
culm  at  Llannelly,  and  "proceed  with  all  convenient 
speed  to  Coles's  Wharf,  Rochester,  or  so  near  thereto 
as  she  might  safc^ly  g(*t."  The  ship  arrived  at 
Rochester  on  tho  24th  of  Octohor,  and  was  moored 
at  a  place  called  tho  Buoys,  which  was  distant  about 
300  yards  from  Coles's  Wharf.  Tho  mastcir  then 
gave  tho  defendant's  agent  notice  that  the  ship  was 
ready  to  discharge  tho  cargo ;  tho  defendant's  agent 
ordered  tho  master  to  proceed  with  the  ship  to 
Coles's  Wharf.  In  consequence  of  the  state  of  tho 
tides  and  the  want  of  water,  the  ship  was  then  un- 
able to  get  to  Coles's  Wharf,  and  tho  defendant's 
agent  refused  to  send  lightens  to  lighten  the  ship  to 
enable  her  to  do  so.  The  ship  did  not  reach  Coles's 
Wharf  until  tho  4th  of  November : — Held,  that  the 
defendant  was  not  bound  to  unload  tho  ship  until 
she  reached  Coles's  Wharf,  and  that  the  lay-days 
did  not  begin  until  tho  4th  of  November.* 

Neither  will  the  charterer  be  liable  for  delay  in 
getting  alongside  owing  to  the  crowded  state  of  the 
docks  or  tho  wharves  being  ocoupic^d  by  other  ships. 
So  where  the  ship  was  to  load  from  tho  charterer's 

»  Parkor  r.  Wlnlo,  27  L.  J.  Q.  B.  49. 
*  Ua«tifell  V.  Lloyd,  lU  L.  J.  Ex.  413. 
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agents  at  Cardiff  a  cargo  of  coals,  "  and  there witb. 
proceed  to  Dieppe  and  deliver  the  same  alongside 
consignee's  or  railway  wharf,  or  into  lighters,  or 
any  vessel  or  wharf  where  she  may  safely  deliver, 
as  ordered,  cargo  to  be  loaded  and  discharged  in 
forty-eight  running  hours,  &c.  Demurrage  over 
and  above  the  said  lying  time  at  10s.  per  hour." 
The  ship  arrived  in  the  dock  at  Dieppe,  and  was 
ordered  to  discharge  at  the  railway  wharf,  but  in 
consequence  of  all  the  discharging  berths  being 
occupied,  she  was  not  berthed  at  the  railway  wharf 
imtil  twenty-four  hours  after  her  arrival  in  the 
dock.  In  an  action  by  the  shipowner  against  the 
charterers  for  demurrage: — held,  that  the  voyage 
was  not  completed,  and  the  lying  time  did  not  com- 
mence under  the  charter-party  until  the  ship  was 
berthed  at  the  railway  wharf,  and  therefore  that  the 
defendants  were  not  liable  to  pay  demurrage  for 
delay  in  respect  of  the  period  which  elapsed  between 
the  ship's  arrival  in  the  dock  at  Dieppe  and  her 
being  berthed  at  the  railway  wharf .^ 

The  same  is  true  where  the  place  named  is  of 
wider  extent,  as  a  dock,  river,  or  port.  The  char- 
terer is  not  under  any  obligation  to  load,  or  receive 
the  cargo,  until  she  has  got  within  the  place  de- 
scribed. But  the  usage  of  the  place,  or  the  obliga- 
tion to  perform  the  contract  reasonably,  may  require 
somethins:  more  than  a  mere  arrival  within  the 
wide  limits  so  indicated.     For  it  will  generally  be 

»  Murphy  v.  Coffin,  L.  R.  12  Q.  B.  D.  87 ;  Strahan  r.  Gabriel,  cited  by 
Brett.  L.  J.  in  Nelsou  v.  Dahl.,  L.  R.  12  Cli.  D.  590. 
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the  case  that  the  work  of  loading  or  unloading  is 
usually  done  in  some  parts  only  of  the  area  named; 
and  if  so,  it  is  implied  in  the  contract  that  it  is  to 
be  done  at  that  part  of  the  place  named  which  is 
usual  for  that  work.^ 

By  a  charter  party,  made  at  Eiga,  the  plaintifiE's 
ship  was  to  proceed,  with  a  cargo  of  timber,  to 
liiverpool,  and  to  deliver  at  such  dock  there,  as 
ordered  on  arrival.  On  arrival  at  Liverpool  the  ship 
duly  entered  the  dock,  but,  in  consequence  of  the 
crowded  state  of  the  dock,  was  unable  for  some  days 
to  obtain  a  berth  alongside  the  quay  from  which  she 
was  allowed  to  discharge : — Held,  that  in  an  action 
for  demurrage  evidence  was  admissible  tending  to 
shew  that,  by  the  custom  of  the  port  of  arrival,  tim- 
ber ships  were  not  considered  to  have  amved  imtil 
they  had  obtained  a  discharging  berth  within  the 
dock.  * 

If  no  dock  or  wharf  is  named  in  the  charter-^party 
at  which  the  vessel  is  to  be  loaded  or  discharged,  and 
the  charterer  refuses  to  name  a  wharf  or  dock, 
where  there  is  more  than  one  in  the  port,  he  will  be 
liable  for  damages  occasioned  by  such  refusal  or 
delay ;  thus,  where  by  a  charter-party  the  owner  was 
to  carry  a  cargo  of  coals  to  London,  and  there  deliv- 
er the  same  "at  a  good  and  safe  wharf"  to  the 
freighter  or  assigns.    The  vessel  came  into  collision 

»  Nielsen  V.  Waifc,  L.R.  16  Q.B.D.  67  j  55  L.J.Q.B.  87;  Pjnnan  v.  Dreyfus, 
L.  R.  24  Q.  B.  D.  152. 

»  Nordon  S.  S.  Co.  r.  Dompscy,  L.  R.  1  C.  P.  D.  654, 
40 
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with  a  steam-tug  in  the  Thames,  and  was  sunk  with 
the  cargo  on  board,  but  was  got  up,  and  arrived  at 
a  pier  at  Wapping,  whither  she  was  ordered  by  the 
harbour  master.  Notice  of  her  arrival  was  on  the 
same  day  given  to  the  agents  of  the  freighter,  and 
they  were  required  to  name  a  wharf;  but  they 
declined  to  do  so.  On  the  following  day  the  ship 
and  freight  were  arrested  by  process  out  of  the 
Admiralty  Court  in  a  suit  instituted  by  the  owners 
of  the  tug.  Held,  that  the  plaintiff  was  entitled  to 
recover,  as  damages  for  the  refusal  to  name  a  wharf, 
and  so  refusing  to  accept  the  cargo,  the  amount  he 
would  have  received  as  freight  if  the  cargo  had 
been  duly  delivered,  there  having  been  a  complete 
breach  before  the  arrest;  but  that  he  was  not 
entitled  to  demurrage.^ 

Should,  however,  there  be  more  than  one  usual 
place  of  loading  the  right  of  selecting  at  which  of 
these  places  the  vessel  shall  proceed  belongs  to  the 
charterer  and  not  to  the  shipowner ;  who  will,  if  he 
takes  upon  himself  to  go  to  such  place  as  he  chooses 
without  liaving  afforded  the  charterer  a  reasonable 
time  to  name  the  loading  place,  be  liable  for  all  ex- 
penses attendant  on  the  removal  of  the  vessel  to 
such  place  as  may  be  nominated  by  the  charterer. 

The  plaintiffs  were  indorsees  of  the  bill  of  lading 
of  a  cargo  which,  according  to  the  charter-party, 
which  contained  a  reference  to  the  bill  of  ladinsr, 
was  to  be   unloaded    at  S.  "at  the  usual   place 

^  Stewart  v.  Bogerson,  L.  B.  6  C.  P.  424. 
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of  discharge,  and  according  to  the  custom  of  the 
port."    On  the  arrival  of  the  vesHcl  at  8.  the  master 
put  into  the  South  Dock,  when  tlie  phiintifls  ordered 
him  to  remove  her  to  the  Gill  Dock,  which  the 
master  refused  U)  do  until  lie  had  hditn  paid  the  ex- 
penses incurred  by  entering  the  Houth  Dock.    J3oth 
docks   were  usual  places  of  d(;livery  for  simikir 
cargoes.     In  a  suit  for  breach  of  crjritract  for  non- 
delivery of  the  cargo : — ll(jld,  that  in  default  of  a 
custom  to  the  contrary  being  proved,  the  master 
was  not  bound  to  lie  in  the  river  waiting  for  in- 
structions, and  was  justified  in  mooring  in  the  South 
Dock,  that  having  n;ceiv(ul  din^ctions  to  deliver  his 
cargo  in  the  Gill  Dock,  lu^  was  bound  to  obey  them.^ 
In  Pyman  v.  Dnsyfus,^  Mathew,  J.  said : — *'  If 
the  contract  had  contained  no  stipulation  as  to  the 
time  within  which  the  loading  was  to  take  place,  the 
shipowner  might  have  been  subject  to  the  risk  of 
any  delay  occasioned  by  the  ship  being  taken  to 
any  particular  wliarf.     Perhaps  the  time  has  not 
come  for  laying  down  any  principle  to  govern  cases 
of  this  class,  but  I  think  that  when  a  port  to  which 
a  vessel  has  been  cliartered  has  many  places  of 
loading  or  discharge,  and  lay-days  are  mentioned, 
the  particular  place  at  which  the  vessel  is  to  be 
loaded  or  discharged  remains  at  the  option  of  the 
mercliant,  subject  to  the  condition  that  the  loading 
be  done  within  the  days  stated  in  the  charter-party. 
In  the  present  case  the  place  chosen  by  the  mer- 

»  Tho  Folix,  L.  R.  2  A.  <t  E.  273. 

•  L.  a.  24  Q.  B.  D.  162;  69  L.  J.  Q.  B.  13, 
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chant  was  one  at  which  the  vessel  could  not  load 
on  her  arrival  in  the  port  named  in  the  charter- 
party,  and  she  had  to  wait  for  a  considerahle  period. 
For  that  delay  the  merchant  is  liahle  imder  his 
contract." 

To  load  or  A  condition  in  a  charter-party  that  the  ship  shall 

diflcnarge  m  ^  x         •^  x  ^ 

^^y>ai^»y«  "discharge  in  a  dock  as  ordered  on  arriving,  if 
sufficient  water,  or  so  near  thereunto  as  she  may 
safely  get,  always  afloat,"  means  that  she  is  to  dis- 
charge in  the  dock  ordered,  if  there  is  sufficient 
water  at  the  time  of  giving  the  order. 

The  "  Bridgewater"  was  chartered  hy  the  plaintiffs 
under  a  charter  wliich  provided  that  the  ship  should 
load  a  cargo  of  timher  at  Quebec,  "  and  being  so 
loaded,  shall  therewith  proceed  to  Liverpool  to  dis- 
charge in  a  dock,  as  ordered  on  arriving,  if  sufficient 
water,  or  so  near  thereunto  as  she  may  safely  get, 
always  afloat,  and  there  deliver  the  same  as  per 
bills  of  lading."  The  ship  arrived  in  the  Mersey 
on  the  16th  of  June,  when  the  defendants  ordered 
her  to  the  Canada  Dock.  At  the  time  when  the 
order  was  given  there  was  not  sufficient  water  to 
enable  the  ship  to  enter  the  Canada  Dock,  nor  was 
there  sufficient  water  for  that  purpose  until  the 
14th  of  July ;  and  the  ship  went  into  the  Morpeth 
Dock  at  Birkenhead,  that  being  a  proper  course  to 
take  under  the  circumstances,  and  there  remained 
until  the  14th  of  July,  when  she  was  taken  into  the 
Canada  Dock.  When  the  ship  first  arrived  in  the 
Mersey,  the  plaintiffs  set  up  a  claim  to  detain  the 
Cargo  until  payment  of  a  sum  claimed  for  the 
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detention  of   the   ship  at  Quebec,  for  103  days. 
This    claim   the  plaintiffs   afterwards  abandoned, 
and   the  question  was,  whether  this  claim  of  the 
plaintiffs  was  the  solo  cause  of  the  delay  in  the 
deliyery,  or  whether  there  was  a  further  delay  after 
that  claim  had  been  abandoned,  owing  to  any  refusal 
by  the  defendants,  to  take  delivery  elsewhere  than 
in  the  Canada  Dock.^   Cave,  J.  said: — "The  question 
is  whether  under  the  terms  of  the  bill  of  lading  the 
defendants  were  justified  in  refusing  to  take  delivery 
elsewhere  than  in  the  Canada  Dock.    Now,  as  I 
liavc  said,  the  bill  of  lading  introduces  all  the  con- 
ditions of  the  charter-party,  one  of  which  is  that  the 
ship  shall  proceed  to  Liverpool,  *to  discharge  in  a 
dock  as  ordered  on  arriving,  if  sufficient  water,  or  so 
near  thereunto  as  she  may  safely  get,  always  afloat.* 
It  is  important  to  ascertain  the  meaning  of  the  words 
actually  used,  and  cases  decided  on  the  construction 
of  charter-parties  containing  different  language  are 
not  of  much  assistance.     The  controversy  in  this 
case  turns  on  the  meaning  and  application  of  the 
words    *if    sufficient    water,'    and  one  method  of 
arriving  at  their  force  is  to  consider  what  the  con- 
struction of  the  charter-party  would  be  if  they  were 
absent.    The  cases  of  Parker  i?.  Winlo,^Bastifellt?. 
Lloyd, ^  Dahl  v.  Nelson,*- were  cited  as  establishing 
that  where  a  shipowner  undertakes  to  proceed  to 
a  wharf  in  a  tidal  harbour  (which  cannot  be  reached 

»  Allen  V.  Coltart,  L.  11.  11  Q.  B.  D.  782  j  52  L.  J.  Q.  B.  686. 
>  27  L.  J.  Q.  B.  49.  »  31  L.  J.  Ex.  413. 

«  L.  E.  6  App.  Ctt8.  88. 
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(luring  the  neap  tides,)  or  as  near  as  she  may  safely 
get,  and  the  ship  arrives  during  the  low  tides,  the 
master  must  wait  for  the  higher  tides,  on  the  ground 
that  his  contract  is  to  go  to  the  wharf  if  in  the 
ordinary  course  of  navigation  it  can  be  reached,  and 
that  the  shipowner  takes  on  himself  the  risk  of  delay 
from  the  ordinary  course  of  navigation.    In  the 
cases  cited  the  ships  could  have  got  to  the  wharves 
to  which  they  had  contracted  to  go  at  ordinary  spring 
tides,  and  the  delay  did  not  exceed  ten  days.     In 
this  case  there  were  but  two  or  three  days  in  the 
month  when  the  *  Bridgewater'  could  have  got  to  the 
Canada  Dock,  and  the  time  between  the  giving  the 
order  and  the  first  day  when  the  vessel  could  get  into 
the  dock  was  twenty-six  days.    Assuming,  however, 
for  the  purposes  of  this  case,  that  such  a  delay  is  one 
arising  from  the  ordinary  course  of  navigation,  it 
is  necessary  to  ascertain  the  effect  of  the  words  *  if 
sufiicient  water.'    It  was  contended  that  they  mean 
*  if  sufficient  water  in  the  ordinary  course  of  naviga- 
tion;* or,  in  other  words  that  they  mean  nothing 
more  than  the  words  *  always  afloat'  at  the  end  of 
the  clause.    This  construction,  however,  would  give 
no  meaning  at  all  to  the  words  *  if  sufficient  water.' 
I  can  see  no  other  way  of  construing  them  than  to 
put  on  them  a  meaning  which  shall  restrict  what 
would  be  the  meaning  of  the  clause  if  they  were 
absent.    It  seems  to  me  that  they  are  introduced 
in  the  interest  of  the  shipowner,  and  restrict  the 
generality  of  the  power  to  name  a  dock ;  that  the 
obligation  of  the  shipowner  is  to  proceed  to  the 


ALWAYS  AFLOAT.  310 

dock  named  if  there  is  sufficient  water  to  enter  the 
dock  when  the  order  is  given,  and  that  if  there  is 
not  then  sufficient  water,  the  ship  is  not  hound  to 
discharge  in  the  dock  named.  It  is  contended  tliat 
if  this  is  the  construction,  the  sliipowncr  would  ho 
justified  in  refusing  to  go  to  the  dock  if  there  worn 
not  sufficient  water  at  the  time,  although  there 
might  he  sufficient  water  in  two  or  three  days.  The 
answer  to  that,  I  think,  is  first,  that  if  the  construc- 
tion I  have  put  on  the  charter-party  is  the  only  one 
that  gives  any  meaning  to  the  words  '  if  sufficient 
water,'  it  is  no  answer  to  say  that  that  construction 
might  in  certain  cases  he  productive  of  hardship  on 
the  shipper ;  and,  secondly,  that  as  the  shipowner, 
if  he  cannot  get  to  the  dock  named,  must  go  as 
near  thereto  as  she  can  safely  get,  always  afloat,  he 
would  find  it  to  his  advantage  to  exercise  his  rights 
reasonably,  and  rather  to  wait  two  or  three  days 
than  to  insist  on  delivery  being  taken  at  some  place 
where  possibly  the  discharge  might  occupy  a  longer 
time ;  while  the  charterer  on  the  other  hand  would 
find  it  to  his  interest,  if  there  was  a  convenient  dock 
with  sufficient  water,  to  name  that  dock  rather  than 
one  to  which  the  ship  could  not  got  without  a  delay 
of  two  or  three  weeks.  For  these  reasons  I  am  of 
opinion  that  there  must  be  judgment  for  the 
plaintiffs." 

Where  by  a  charter-party  the  C.  (described  as 
expected  ready  to  load  about  the  10th  of  April)  was 
to  proceed  to  the  North  Dock,  Swansea,  and  there 
load,  always  afloat,  a  full  and  complete  cargo  of 
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about  2,100  tons  of  fuel.    It  was  also  agreed  that 
if  the  C.  was  unable  to  complete  loading  at  the 
North  Dock,  the  charterers  were  to  bear  the  expense 
of  lighterage  necessary  to  enable  her  to  complete 
her  loading  elsewhere.    The  C.  arrived  at  the  North 
Dock  on  the  30th  of  April,  and  having  there  loaded 
about  1,916  tons  of  fuel,  was  removed  by  her  master 
from  the  dock,  and  the  remainder  of  her  cargo  was 
taken  to  her  in  lighters.    This  was  done  because, 
the  tides  being  neap,  the  C.  would  have  been  unable 
to  cross  the  sill  of  the  North  Dock  when  fully  laden, 
and  would  have  been  detained  there  about  a  week, 
though  there  was  sufficient  water  in  the  dock  fop 
her  to  have  completed  her  loading  remaining  always 
afloat : — Held,  that  the  C.  was  not  "  unable  to  com- 
plete her  loading  at  the  North  Dock,"  and  that  the 
fear  of  detention  by  being  neaped  did  not  justify  her 
removal  by  the  master.^ 

Broken  Somc  kiuds  of  cargo  cannot  be  loaded  so  as  to 

stowafire.  completely  fill  the  ship's  holds.  Spaces  are  left, 
which  are  called  "  broken  stowage."  If  the  char- 
terer is  to  load  a  full  cargo,  and  has  the  option  of 
loading  what  he  pleases,  he  cannot  choose  goods 
which  leave  broken  stowage  and  no  others ;  he  is 
bound  to  fill  up  the  spaces. 

Thus  in  Cole  v.  Meek,^  where  the  charterer  agreed 
to  load  the  ship  with  a  full  and  complete  cargo  of 
sugar  or  other  lawful  produce,  and  to  pay  freight  at 
certain  rates  for  certain  specified  goods,  including 

*  The  Carfew,  L.  R.  (1891)  P.  131 ;  60  L.  J.  A.  D.  63. 
*  33  L.  J.  C.  P.  183. 
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sugar  and  timber ;  other  goods,  if  any  be  shipped  to 
pay  in  proportion  to  the  foregoing  rates,  except 
what  may  be  shipped  for  broken  stowage,  which 
shall  pay  as  customary.  The  charterer  supplied 
the  ship  with  as  full  a  cargo  of  timber  as  she  could 
carry,  but  leaving  space  for  broken  stowage  to  fill 
the  interstices  between  the  logs  of  timber ;  it  was 
held  that  he  was  bound  to  provide  the  ship  with  the 
broken  stowage.  If  the  charterer  chooses  to  put 
into  the  vessel  that  kind  of  cargo  which  will  leave 
room  for  broken  stowage,  there  is  an  obligation  on 
him  to  provide  the  vessel  with  as  much  broken 
stowage  as  may  be  necessary  to  complete  a  full  cargo. 
The  owner  is  bound  to. receive  broken  stowage,  and 
there  must  be  a  correlative  obligation  on  the  part  of 
the  charterer  to  supply  it  when  required  to  fill  the 
ship.  But  this  liability  to  provide  broken  stowage 
may  be  set  aside  if  it  be  the  custom  of  the  port  of  load- 
ing to  pack  the  cargo  in  a  peculiar  manner,  as  where 
a  charter  was  "  to  load  a  full  and  complete  cargo  of 
sugar,  molasses,?^  other  lawful  produce;"  and  it  was 
proved  that  by  the  custom  of  the  port  of  loading, 
(Trinidad,)  a  full  and  complete  cargo  of  sugar  and 
molasses,  packed  in  hogsheads  and  puncheons, 
constituted  a  full  and  complete  cargo  of  sugar  and 
molasses.  The  charterer  had  sliipped  sugar  and 
molasses  in  hogsheads  and  puncheons  which  was  the 
best  mode  of  packing  them ;  but  after  shipping  as 
many  hogsheads  and  puncheons  as  could  be  stowed 
broken  stowage  was  left,  which  he  did  not  fill  up,  as 
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might  have  been  done  with  small  packages.  It  was 
held  that  the  custom  was  a  reasonable  one  and 
protected  the  charterer.^ 

A  merchant  contracted  by  a  charter-party  "  to 
load  a  full  and  complete  cargo  of  sugar  in  cases, 
or  other  lawful  merchandise,  with  suflicient  bags 
for  broken  stowage,  at  a  certain  rate  of  freight 
per  ton  for  sugar,  and  for  other  produce  a   rate 
proportionate  to  sugar  in  casks,  with  sufficient  bags 
for  broken  stowage,  agreeably  to  the  custom  of  the 
port  of  loading."    By  the  custom  of  the  loading 
port,  a  given  quantity  of  cotton  was  to  be  taken  as 
equal  to  a  ton  of  sugar.    The  charterer  filled  the 
ship  with  cotton,  putting  on  board  a  reasonable 
quantity  of  stone  for  ballast.    It  was  held,  that  the 
stipulation  for  "  sufficient  bags  (of  sugar)  for  broken 
stowage"  was  only  applicable  to  a  cargo  of  sugar 
in  cases  or  casks ;  Willes,  J.  saying  "  we  think  that 
the  charterers  were  not  bound,  under  the  terms  of 
this  charter,  to  ship  *  sufficient  bags  of  sugar  for 
broken  stowage,'  with  any  other  cargo  than  sugar 
in  cases.    The  charter  attaches  this  obligation  to 
the  sliipment  of  a  cargo  of  sugar  in  cases,  for  the 
obvious  reason  that  cases  do  not  fully  fill  the  ship 
and  require  bags,  which  are  more  flexible,  for  the 
broken  stowage.     It  seems  to  us  that  this  obligation 
did  not  attach  to  a  cargo  of  cotton  or  of  other  pro- 
duce which  the  charterers  were  at  liberty  to  load.' 

*  Cuthbert  v.  Gumming,  24  L.  J.  Ex.  198,  310, 
"  Luckett  r.  Satterfield,  L,  K.  3  C.  P.  227. 
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It  is  the  duty  of  the  Bhipowncr  to  see  that  his  Dunnage. 
ship  is  furnished  with  proper  and  sulRcicnt  dunnage, 
and  that  she  is  in  a  fit  state  to  receive  and  carry 
her  cargo. 

Dunnage  is  loose  wood,  mats,  hattcns  and  other 
articles  placed  against  the  sides  and  bottom  of  the 
hold,  and  round  the  masts  and  other  parts  of  the 
vessel  with  which  the  cargo  may  come  into  contact ; 
and  above  the  ballast  to  save  the  cargo  from  the 
efifects  of  leakage,  sweat,  rust,  the  collocation  of 
injurious  goods;  and  to  enable  the  drainage  and 
leakage  of  the  ship  to  pass  harmlessly  to  the  bilges. 
The  quantity  and  species  of  the  dunnage  required 
and  necessary  to  preserve  the  cargo  from  damage, 
depends  in  each  case  upon  the  nature  of  the  cargo 
and  the  different  parts  of  the  vessel  in  which  it  is 
stowed  and  varies  in  different  trades. 

If  from  special  circumstances  in  the  construction 
of  the  vessel  she  requires  special  appliances  to  pre- 
serve the  cargo  from  sea  damage,  the  owner  is 
boimd  to  provide  those  appliances,  and  will  be  lia- 
ble for  damage  to  cargo  arising  from  the  want  of 
them,  such  as  from  imperfect  and  improper  dunnage. 

Thus,  where  a  cargo  consisting  of  chopped  and 
ground  bark,  was  shipped  at  Adelaide  on  board  the 
chartered  ship  "Marathon."  The  charter-party 
guaranteed  "  that  the  vessel  was  classed  A  1-|,"  and  ' 
contained  the  following  stipulations,  that  "  being 
tight,  staunch,  and  strong,  with  masts  and  rigging 
in  good  order,  and  every  way  well  fitted  and 
equipped  for  the  voyage,  and  so  to  be  maintained 
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by  the  owners  or  their  agents  while  under  this 
charter,  should  load  a  full  and  complete  cargo  of 
ground  bark  in  bags,  with  sufficient  loose  chopped 
bark  for  broken  stowage  amongst  ground  bark 
only  .  .  .  and  being  so  laden  and  dunnaged 
in  accordance  with  Lloyd's  rules,"  &c.  Bark  was 
stowed  between  decks  without  any  dunnage,  a  cer- 
tain amount  of  loose  chopped  bark  being  used  to  fill 
up  between  the  bags.  The  lower  hold  was  dunnaged 
in  the  bottom  and  wings,  but  the  dunnage  was  not 
brought  up  to  the  main  deck,  so  that  the  upper  tiers 
of  bags  rested  against  the  lodging  knees  in  the 
lower  hold.  The  level  of  the  lower  deck  was  only 
between  one  and  two  feet  from  the  water  when  the 
ship  was  laden  and  lying  on  an  even  keel.  The 
Trinity  Masters  made  a  report  to  the  Court  as  fol- 
lows:— "We  have  carefully  compared  the  evidence 
in  the  case  of  the  American  barque  'Marathon,' 
and  we  have  come  to  the  conclusion  that  the  lower 
hold  appears  to  have  been  fairly  dunnaged,  but 
altogether  wanting  in  the  'tween  decks,  in  which 
there  should  have  been  scuppers.  She  is  a  badly 
fastened  ship,  leaking  much  in  her  topsides,  water- 
way seams,  deck,  and  generally,  which,  when  she 
strained  in  bad  weather,  admitted  large  quantities 
of  water,  Tvliich,  falling  on  the  upper  part  of  the 
lodging  knees,  poured  over  them  into  the  hold  be- 
yond the  inner  surface  of  the  dunnage,  damaging 
the  cargo."  ^ 

Sir  R.  Phillimore  said  respecting  the  dunnage, 
that : — "  In  the  'tween  decks  there  was  no  dunnage. 

^  The  Marathon,  4  Asp.  M,  L.  C.  75, 
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In  the  lower  hold  the  dunnage  was  in  (iimnlity 
siifficient,  but  being  composed  of  chopped  hark,  was 
bad  for  the  purpose,  acting  as  a  sponge,  conveying 
the  water  to  the  cargo.  The  Elder  Brethren  are 
decidedly  of  opinion  that  there  sliouhl  have  h(M»n 
scuppers  in  the  'tween  decks,  and  tliat  the  want  of 
them  was  one  of  the  causes  of  the  damag(^  to  tlio 
cargo  in  the  lower  hold.  I  must  here  express  my 
entire  agreement  with  that,  and  also  tliat  it  was  not 
competent  to  the  carriers  of  this  cargo  to  use  any 
portion  of  it  as  dunnage.  On  the  whole  I  am  of 
opinion  that  it  is  proved  that  the  damage  was  occa- 
sioned by  the  want  of  proper  appliances  on  board  the 
carrying  vessel,  especially  the  want  of  proper  scup- 
pers, and  the  imperfect  and  improper  dunnage,  as 
well  as  the  inadequate  fastenings." 

A  cargo  of  wheat  was  shipped  by  charterers  on 
board  the  defendant's  vessel,  under  a  charter-party 
and  bill  of  lading,  both  of  which  excepted  "... 
perils  of  the  sea  .  .  .  and  other  accidents  of 
navigation,  even  when  occasioned  by  the  negligence 
.  .  .  of  the  .  .  .  master."  The  charter-party 
referred  to  in  the  bill  of  lading  under  the  w^ords, 
•'all  other  conditions  as  per  charter-party,"  con- 
tained the  conditions,  "vessel  to  be  properly  stowed 
and  dunnaged,  and  certificate  thereof,  and  of  good 
general  condition,  draft  of  water  and  ventilation, 
to  be  furnished  to  charterers  from  11.  H.  Watson, 
surveyor."  Under  this  condition  a  certificate  was 
furnished  by  the  surveyor  which  did  not  specially 
mention  dunnage,  but  stated  that  the  vessel  "is 
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entitled  to  full  confidence,  can  carry  a  dry  and 
perishable  cargo,  and  is  a  good  risk  for  under- 
writers." During  the  voyage,  in  consequence  of 
heavy  weather,  a  rivet  in  the  foot  of  a  bulwark 
stanchion  worked  loose,  and,  through  the  leak 
thereby  occasioned,  the  cargo  w^as  damaged  by  sea- 
water.  After  the  weather  improved,  the  master 
negligently  omitted  to  take  suflGicicnt  steps  to  stop 
the  leak,  and  the  cargo  was  further  damaged  by 
sea- water.  Owing  to  the  dunnage  of  ihe  water- 
ways in  the  'tween  decks  being  insufficient  to  allow 
the  water  coming  from  the  leak  to  escape  to  the 
bilges,  the  cargo  in  the  lower  hold  was  still  further 
damaged  by  sea- water.  In  an  action  for  damage 
to  cargo,  brought  by  the  plaintiff  who  had  j)ur- 
chased  the  cargo  in  transit,  against  the  shipowner : 
Held,  that  the  shipowner  was  not  liable  either  for 
the  original  source  of  damage  to  the  cargo,  or  for 
the  damage  arising  from  the  continuance  of  the 
leakage  not  being  prevented;  for,  the  inflow  of 
w-ater  being  a  peril  of  the  sea  and  an  accident  of 
navigation,  the  negligence  of  the  master  in  respect 
of  it  was  covered  by  the  exception  in  the  bill  of 
lading.  Held,  also,  that  the  shipowner  was  liable 
for  the  additional  damage  caused  by  the  dunnage 
being  insufficient,  as  the  certificate  of  the  surveyor 
was  not  conclusive.^ 

The  "  Storm  Queen,"  a  strong,  well  built  North 
American  ship,  was  chartered  in  London  to  load  a 
full  cargo,  "  not  exceeding  w^hat  she  can  reasonably 
stow  and  carry,  the  cabins  to  be  reserved  for  owner's 

»  The  CreBBiDgton,  L.  E.  (1891)  P.  152. 
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benefit,  the   ship  t©  be  despatched  in  fair  sailing 
trim,"  to  the  Cape  of  Good  Hope  and  Kurraclioc. 
The  agreed  freight  was  3,150  Z.  payable  on  deliv(»ry 
of  the    cargo,   the  master  to  sign  bills  of  ladinj? 
at  current  rate,  if  required,  and  to  liave  an  abwo- 
lute  lien   on  the  cargo  for  the  chartcinnl  fniight. 
It  was  further  stipulated  that  the  quantity  of  iron 
taken  on  board  should  not  exceed  the  register  ton- 
nage of  the  ship,  any  package  over  tlinM*  tons  weight 
to  be  taken  on  board  and  discharged  at  tin*.  oxp(MiK(! 
and  risk  of  the  charterers.     Her  regisU^red  tomuige 
being  1,022  tons,  the  charterers  shii)p(»(l  1,000  tons 
of  ironware  in  cases,  and  iron  rails,  d(\stined  for 
Kurrachee,  and  about  300  tons  of  oth(?r  goods  for 
Cape  Town,  and  would  have  loaded  a  further  quan- 
tity, whereupon  the  owner  called  a  survey  by  Lloyd's 
surveyors,  who  reported  that  the  ship  was  not  over- 
loaded,  and  that  a  little  more  might  be  taken  on 
board  at  the  discretion  of  the  owner.     No  further 
goods  were  shipped.     The  rails  were  stowed  fore  and 
aft  and  athwartships,  leaving  at  the  wings  a  space 
which  was  filled  up  by  the  cases,  intended  to  act  as 
dunnage,  and  keep  the  rails  from  the  sides  of  the 
ship.    The  ship  sailed  from  London  on  15th  No- 
vember 1859,  and  during  the  voyage  encountercHl 
gales  and  heavy  seas,  which,  on  1st  December,  wash- 
ed away  the  after  hatch,  and  much  water  went  down 
into  the  hold,  the  ship  also  sprung  a  leak,  and  some- 
times made  so  much  as  eight  inches  water  an  hour. 
On  24th  February,  during  a  strong  gale,  she  rolled 
so  greatly  that  they  had  to  put  her  before  the  wind 
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to  save  the  masts.     On  3rd  March  when  working  up 
to  the  anchorage  in  Table  Bay,  she  missed  stays  off 
Mouille  Point,  and  went  upon  the  rocks.     After 
discharging  about  100  tons  of  cargo  to  lighten  her, 
the  ship  was  got  afloat  and  brought  to  Cape  Town, 
where  the  goods  destined  for  that  port  were  deliver- 
ed, but  a  quantity  of  them  were   all   mixed  up 
together,  forming  an  undistinguishable  mass.     It 
was  alleged  that  during  the  hasty  unloading  to  get 
the  ship  off  the  ground,  the  goods  were  partly  broken, 
damaged,  or  destroyed,  and  part  unavoidably  lost 
overboard.    The  plaintiffs  and  other  consignees  re- 
fused to  receive  the  damaged  or  unidentified  goods 
offered  to  them,  and  in  order  to  avoid  a  multiplicity 
of  actions,  the  latter  assigned  their  interests  to  the 
plaintiffs,  who  sued  the  master  for  payment  of  the 
value  of  the  goods  in  question.     To  save  warehouse 
rent  and   further   loss   the    goods  were  sold    by 
auction. 

Bell,  J.  in  delivering  the  judgment  of  the  Court, 
said: — "  That  they  were  of  opinion  upon  the  facts  that 
the  ship  had  been  overloaded  and  that  the  damage 
did  not  take  place  at  Mouille  Point,  but  previously 
in  the  course  of  the  voyage,  and  that  the  proximate 
cause  of  the  destructive  action  of  one  part  of  the 
cargo  upon  another,  destroying  some  of  the  goods 
and  rendering  others  undistinguishable,  was  the 
badness  of  tlie  stowage.  The  iron  appeared  to  have 
been  properly  stowed,  but  the  space  between  it 
and  the  sides  of  the  ship,  instead  of  being  filled  up 
with  proper  dunnage  which  could  resist  the  weight 
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of  the  iron  when  it  should  work  down,  was  im- 
properly filled  with  cases  containing  ironware.  It 
ought  to  have  heen  anticipated  that  where  such  an 
excessive  quantity  of  dead  weight  was  shipped, 
there  would  he  an  excessive  degree  of  rolling  and 
consequent  chance  of  displacement  of  cargo,  and 
therefore  the  dunnage  should  have  been  of  a  nature 
unquestionably  suJ0Bcient  for  the  purpose  for  which 
it  was  used,  whereas  the  evidence  showed  that  it  was 
wholly  insufficient.  The  Court  cited  the  judgment 
of  Lee,  C.  J.,  in  Parish  v.  Crawford,^  and  were  of 
opinion  that  it  did  not  conflict  with  James  v.  Jones,^ 
and  Mackenzie  v.  Kowe,'  and  held,  that  looking 
to  all  the  facts  of  the  case,  the  contract  of  affreight- 
ment in  the  present  instance  did  not  divest  the 
shipowner  of  his  ordinary  rights  and  liabilities,  and 
that  there  was  no  ground  established  for  throwing 
the  consignees  upon  the  charterers,  instead  of  upon 
the  owners,  for  their  relief;  that  the  action  was 
rightly  brought  against  the  master,  as  representing 
either  the  owner  or  the  charterer  of  the  ship,  one 
of  whom  must  be  liable  for  the  loss  sustained,  and 
in  the  opinion  of  the  Court  the  shipowner  was  the 
person  primarily  liable  to  the  consignees.  The  case 
of  Blakie  v.  Stembridge,*  was  relied  upon  by  defen- 
dants as  showing  that  the  employment  by  the 
i  charterer  of  a  stevedore  to  stow  the  cargo  absolved 
^        the  shipowner  from  liability  for  bad  stowage ;  but 

»  2  Str.  1251.  »  3  Esp.  27.  '  2  Camp.  482. 

♦  33  L.  T.  345. 
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in  tliat  esse  tlie  iroo^Is  wpre  r.erer  on  board  the  sLip, 
l>'inir  VM  o»it  of  tlie  slincr*^  tliroTiiih  the  stevedore's 
DC-li:rence  while  bein::  hoisted  on  Ixard  ;  and  tliat 
ca^^  onJy  hho\v<^  tliat  the  stevedore  was  neither 
expres>ly   nor  by  implication  the   servant  of  the 
owner,  so  as  to  malie  the  owner  liable  for  his   de- 
fault.    The  defendant  not  In-ing  excused  from  deliv- 
ering   the    articles   sued   for,    because    the    facts 
showed  that  his  inabilitv  to  deliver  them  in   the 
like  condition  in  which  they  were  shipped  did  not, 
as  regards  either  the  damaged  or  unidentified  goods, 
arise  from  any  peril  excepted  in  the  bills  of  hidinp:, 
the  consignees  were  entitled  to  refuse  them  in  the 
condition  in  which  they  were  offered,  and  the  defen- 
dant was  responsible  for  the  value  of  the  goods,  under 
his  common  liability  as  a  carrier,  and  under  the 
express  terms  of  his  contract  with  the  shippers."  * 
Baiiait.  i^  the  absence  of  any  express  agreement   the 

charterer  is  not  bound  to  provide  ballast,  it  being 
part  of  the  shipowner's  duty  to  do  so  in  order  to 
make  the  vessel  trim  for  her  vovafje.  Thus  where  a 
charter-party  stipulated  that  100  tons  of  rice  or 
sugar  were  to  be  shipped  previous  to  any  other  part 
of  the  loading  to  ballast  the  vessel,  it  was  held  that 
the  shipowner  was  obliged  to  furnish  what  other 
ballast  was  necessary.^ 

And  where  a  charterer  agreed  to  load  at  Archangel 
a  full  and  complete  cargo  of  oats  or  other  lawful 
merchandise,  the  cargo  shipped  consisted  of  flax 

»  Donyssoii  r.  Marfio,  3  L.  T.  N.  S.  25. 
'  Irviiij^  V.  Clr-U',  1  Iiii»K-  N-  «.  53. 
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and  other  light  articles,  i.  e.,  of  as  much  as  the  ship 
could  safely  carry  of  such  light  articles,  which  ren- 
dered the  shipment  of  120  tons  of  ballast  necessary. 
Held,  that  when  the  charterer  had  supplied  a  full 
and  complete  cargo  it  was  the  shipowner's  duty  to 
procure  the  ballast  necessary  for  that  cargo.^ 

The  charterer,  however,  may  contract  to  ship 
ballast  at  the  expense  of  the  vessel,  and  if  so  wdll, 
in  the  absence  of  express  stipulation,  be  liable  to 
pay  for  the  detention  of  the  sliip  by  delay  in  such 
shipment.^ 

If  the  shipowner  has  contracted  to  carry  a  cargo 
which  necessitates  the  use  of  ballast,  he  may  engage 
heavy  cargo,  for  which  he  is  paid  freight,  instead  of 
ballast,  if  the  charterer  is  not  prejudiced  by  such 
cargo  occupying  more  space  than  would  be  taken 
by  the  ballast,  and  leaves  to  the  charterer  the  full 
space  of  the  vessel  for  his  cargo,  or  by  its  being 
injurious  to  the  other  cargo  contracted  for.^ 

But  where  the  option  is  given  the  charterer  of 
shipping  two  or  more  kinds  of  cargo  and  he  exercises 
his  election  by  giving  the  ship  a  full  and  complete 
cargo  of  one  or  more  kinds  of  the  goods  contracted 
for  which  are  light,  the  shipowner  cannot  compel 
him  to  load  other  goods  of  those  specified  in  the 
charter-party,  w^hich  are  of  a  heavier  nature  in  place 
of  the  ballast  so  as  to  earn  further  freight.* 

>  Southampton  S.  Coll.  Co.  v.  Clarke,  L.  R.  6  Ex.  53  j  40  L.  J.  Ex.  8. 
•  Sanguinetti  v.  Paciac  S.  N.  Co.,  L.R.  2  Q.B.D.  238 ;  46  L.J.Q.B.  103, 

*  Towae  v.  Ilendorson,  19  L.  J.  Ex.  163. 

*  Moorsom  v.  Page,  4  Camp.  103* 
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Cargo  to  be         A  charter-partv,  by  which  the  ship  is  to  so  to  the 

taken  from  the  «   ,  ,  , 

shore  at  the     placc  of  loading  and  to  load   "  cargo  to  be  taken 

ship  8  risk  and  . 

expenae.  from  the  bank  at  ship's  risk  and  expense,"  thence, 
subject  to  the  usual  exceptions,  to  proceed  to  a  port 
in  Europe  and  to  deliver  the  cargo,  imposes  on  the 
shipowner  the  same  liability  in  respect  of  the  cargo 
between  the  bank  and  the  ship  as  when  the  cargo 
is  on  board,  and  does  not  impose  an  absolute  liability.^ 

Lord  Esher,  in  delivering  judgment  in  Nottebohn 
V.  Richter,  ^  said  : — "  Charter-parties  are  not  to  be 
subjected  to  grammatical  criticism ;  they  must  be 
looked  at  from  the  business  point  of  view.    This  was 
a  charter-party  from  Barbadoes  to  a  certain  port, 
and  there  to  take  cargo  and  carry  it  to  Europe. 
From  Barbadoes  to  this  port  and  back  to  Europe  is 
the  chartered  voyage.  Whatever  part  of  the  charter- 
party  applies  to  the  voyage,  applies  to  the  whole 
voyage.     The  exceptions  also  apply  to  the  whole 
voyage,  and  they  apply  to  the  delivery.    The  ship- 
owner is  to  proceed  to  the  place  and  take  the  cargo 
on  board.    If  he  is  prevented  by  the  ship  going  to 
the  bottom,  he  is  excused  for  not  having  the  ship  at 
the  place.    It  is,  however,  the  ordinary  duty  of  the 
shipper  to  bring  the  cargo  to  the  ship,  and  ordinarily 
the  charter-party  would  not  be  applicable  to  the  logs 
between  the  coast  and  the  ship  any  more  than  when 
they  were  in  the  forest.    If  the  transit  between  the 
coast  and  the  ship  is  not  within  this  clause,  it  is 
not  within  the  charter-party.    Suppose  this  clause 

'  L.  B.  18  Q.  B.  D.  63;  66  L.  J.  Q.  B.  83. 
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\rcrc  not  inserted,  and  the  shipowner,  not  being 
under  an  obligation  to  take  from  shore  to  ship,  were 
to  offer  to  carry  the  goods  from  shore  to  ship  for  so 
much.  That  would  be  an  independent  contract, 
just  as  if  it  were  between  strangers.  Doing  it  for 
the  shipper  would  in  that  casc^.  be  outside  the  charter- 
party,  which  would  not  apply  to  those  goods.  In 
this  case  the  goods  between  the  shore  and  the  ship 
are  put  into  the  charter-party.  The  defendant  makes 
the  transit  as  shipowner.  What  is  the  meaning  of 
what  he  undertakes  to  do.  ?  lie  takes  the  cargo 
from  the  bank  to  the  ship  at  ship's  risk  and  expense — 
that  is,  ho  takes  them  at  the  same  risk  as  they  will 
be  under  on  board  the  ship.  The  words  are  not 
strictly  correct,  because  the  ship  has  nothing  to  do 
wdth  the  matter ;  but  what  is  intended  is  that  there 
should  be  the  same  kind  of  risk  as  when  the  goods 
are  on  board  ship.  The  true  meaning  of  the  phrase 
is  that  the  risk  is  to  be  in  reference  to  the  ship." 

In  the  case  of  Ilolman  v.  Dasni6res,^  the  ship-  q^^^^  ^^  ^^ 
o^vner  brought  an  action  against  the  charterer  of  afon^^de  at 
his  ship  for  causing  him  increased  expense  under  SslJ  ^T ' 
peculiar  circumstances.    The  cargo  was  pitch  to  bo  ®*^®'"^' 
shipped  at  the  port  of  Cardiff,  and  was  to  be  put  on 
board  by  the  master  as  fast  as  it  was  brought  along- 
side the  vessel  by  the  charterer.     The  question 
arose  what  is  alongside  the  vessel,  or  whether  the 
cargo  could  be  said  to  have  been  brought  "  along- 
side."   A  groat  part  of  the  pitch,  which,  was  sent 

>  2  TimoB  L.  B.  607. 
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in  bulk,  was  sent  at  the  desire  of  the  shipowner  in 
trucks  or  waggons  on  a  tramway  which  ran  along 
the  quay  about  27ft.  from  the  side  of  the  ship. 
There  was  a  turntable  opposite  the  ship,  by  which, 
the  trucks  could  have  been  turned  and  brought 
close  to  the  vessel,  but  this  was  not  done,  because, 
it  was  said,  of  the  state  of  the  pitch,  which  was 
such  that  it  was  thought  this  would  be  of  no 
advantage.  The  pitch  was  so  far  softened  by  the 
heat  of  the  sun  that  it  could  not  be  broken  up, 
tipped,  or  pitched  out  into  the  ship  as  it  might 
have  been  if  it  had  been  hard,  but  it  was  viscous 
and  sticky,  and  had  to  be  dug  out,  which  took  up 
much  time  and  labour,  and  the  question  was  which 
of  the  parties  should  pay  for  it.  A  dispute  arose, 
and  the  shipowner  sued  the  shipper  for  a  sum  of 
over  80 1,  for  extra  pay  and  expense  thus  incurred. 
At  the  trial,  letters  from  the  shipowner  were  read, 
in  which  he  spoke  of  the  pitch  in  the  trucks  on  the 
tramway  as  "  brought  alongside,"  though  the  master 
wanted  the  trucks  to  be  put  on  the  turntable,  by 
which  they  could  be  brought  close  to  the  ship.  It 
was  held  that  it  wasenough  if  the  trucks  were  brought 
as  near  as  practicable,  and  the  jury  found  that  the 
pitch  was  "  brought  alongside"  the  vessel,  and  that 
the  plaintiffs  could  not  recover.  The  plaintiffs 
applied  to  a  Divisional  Court  for  a  new  trial,  but 
the  application  was  refused,  and  the  plaintiff  ap- 
pealed from  the  decision.  In  dismissing  the  appeal 
Lord  Esher  said : — "  Now,  to  put  cargo  on  one  side 
of  the  quay,  the  ship  being  on  the  other,  would  not 


AT  MERCHANrS  RISK  AND  EXPENSE.  8:15 

be  bringing  it  alongside.  It  meant  bringinflf  tlio 
cargo  to  the  master  to  enable  him  to  put  it  on 
"board.  The  master  was  to  receive  tlie  goods,  the 
shipper  was  to  deliver  them  to  him.  It  was  not 
sufficient  to  bring  tlie  cargo  under  tlio  sidc^  of  the 
ship,  if  not  lifted  up  on  to  the  ship,  whicli  was 
usually  done  by  the  ship's  tackh^  the  sliipper's  men 
lifting  the  goods  to  the  tackle.  IJut  if  the  goods 
were  in  such  a  position  that  they  could  not  bo  taken 
up  by  the  tackle,  it  was  sufTicient  if  they  were  in 
such  a  position  as  might  be  arranged,  and  if  they 
were  brought  to  the  point  where  the  master  was  to 
take  charge  of  them.  Here,  ho\V(».ver,  tlie  sliip- 
owner  had  contracted  to  do  more  tlian  ordinarily 
would  be  his  duty,  for  he  had  undertaken  to  '  put 
the  cargo  on  board.'  The  ship  was  to  be  in  such 
a  position  that  the  shipper  could  bring  the  pitch  in 
barges  and  the  master  would  take  possession  of  it 
in  the  holds  of  the  barges.  In  tliis  case  the  pitch 
was  to  be  brought  down  by  rail,  which  had  an  ap- 
paratus joined  to  it  for  the  purpose  of  lifting  the 
goods  from  the  rail  on  to  the  sliip  by  modus  of  a 
cross-rail  across  the  27ft.  That  was  an  apparatus 
for  putting  the  goods  on  board,  not  part  of  the 
apparatus  for  bringing  them  down,  and  a  jury 
might  think  that  if  tlie  pitch  were  brought  down 
by  the  railway  opposite  to  the  ship,  as  the  master 
was  to  take  it  and  put  it  on  board,  that  would  bo 
sufficient.  The  master  had  desired  that  this  pitch 
should  be  brouirht  down  by  the  tramway,  so  that, 
under  the  circumstances,  the  pitch  was  'brought 
alongside. 


5   >> 
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And  when  the  contract  provides  that  the  cargo  is 
to  be  brought  "  alongside"  that  means,  it  seems,  ac- 
tually to  the  side  of  the  ship.  It  is  not  sufficient 
for  the  charterer  to  place  the  goods  on  the  wharf 
near  the  ship,  and  so  throw  the  expense  of  moving 
them  to  the  edge  of  the  wharf  upon  the  shipowner. 

Where  the  defendant  had  executed  a  charter- 
party,  under  which  the  cargo  was  to  be  sent  along- 
side the  ship  at  the  merchant's  expense,  the  Captain 
rendering  the  usual  and  customary  assistance  with 
his  boats  and  crew.  Some  of  the  cargo  lying  about 
30  yards  from  the  edge  of  the  wharf,  the  Captain 
applied  to  the  defendant's  factor  for  labourers  to 
remove  it  into  the  boats.  The  factor  having  refused, 
saying  he  would  abide  by  the  charter-party,  the 
Captain  hired  labourers  for  the  purpose: — Held, 
that  the  expense  so  incurred  might,  notwithstanding 
the  charter-party,  be  recovered  on  counts  for  money 
paid,  and  w^ork  and  labour.^ 

And  if  the  loading  is  done  by  lighters  the  cost  of 
lightering  must  be  paid  by  the  charterer,  though 
the  vessel  may  not  be  able  to  lie  at  the  usual  load- 
ing place.  So  on  a  charter  to  receive  a  cargo  along- 
side tlie  ship,  at  a  port  where  the  ship  cannot  safely 
load  inside  a  bar — if  she  is  loaded  outside,  the 
freighter  cannot  throw  extra  expense  of  lighterage 
on  tlie  shipowner.^ 

The  plaintiffs  agreed  with  tlie  defendant  by  char- 
ter-party that  the  defendant's  ship  should  load  at 
Barbadoes,  St.  Kitts,  or  Trinidad  a  full    cargo   of 

^  Flptcher  r.  Gillo.spio,  3  Bing.  C3o. 
-  Trindado  r.  Lew.  2  F.  &  F.  4-11. 
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West  India  produce,  "to  bo  brought  to  and  taken 
from  alongside  at  merchant's  risk  and  expense/' 
These  words,  with  others,  were  in  print.  Tlie 
charter-party  also  contained  the  words  "cargo  at 
Trinidad  as  customary."  These  words  with  others 
were  in  writing.  The  custom  at  Trinidad  is,  that 
the  ship  pays  for  the  liglitorage,  and  the  shipowner 
allows  the  charterer  the  reasonable  expense  thereof. 
The  defendant's  ship  loaded  at  Trinidad  in  the  cus- 
tomary manner,  but  the  Captain  refused  to  pay  the 
lighterage,  whereupon  the  plaintiffs  had  to  bear  the 
expense  of  it.  Ileld,  that  the  stipulation  "cargo  at 
Trinidad  as  customary,"  worked  an  exception  to 
the  stipulation  as  to  loading  at  merchant's  risk, 
and  that  the  plaintiffs  were  entitled  to  recover  the 
lighterage  from  the  defendant.^ 

In  Lishman  v.  Christie,'  the  defendaDts  had  char- 
tered the  plaintiff's  ship  to  convey  a  cargo  of  tim- 
ber, which  they  had  purchased  from  Messrs.  Rucher 
&  Co,  of  Riga,  from  Memel  to  Grangemouth.  It 
was  provided  by  the  charter-party  that  the  ship 
should  proceed  to  Memel,  and  should  there  load 
from  the  agents  of  the  afTreighters,  as  customary, 
a  full  cargo.  The  defendants  appointed  no  other 
agents  at  Memr^l,  and  the  cargo  was  received  from 
the  agents  of  Messrs.  Rucher  &  Co.  at  that  port. 
The  charter-party  further  provided  that  the  cargo 
should  be  brought  to  and  taken  from  alongside  the 

»  Scnitton  V.  Childa,  3  Asp.  M.  L.  0.  N.  S.  873. 
•  L.  R.  10  Q.  B.  D.  333  j  56  L.  J.  Q.  B.  638. 
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ship  at  merchant's  risk  and  expense,  and  that  the 
bills  of  lading  should  be  conclusive  evidence  against 
the  owners  of  the  quantity  of  cargo  received  as 
stated  therein.  On  the  arrival  of  the  ship  at 
Memel  the  Captain,  who  had  not  then  seen  the 
charter-party,  was  informed  by  a  clerk  of  the  ship's 
brokers  that  it  was  a  custom  of  the  port  of  Memel 
for  captains  of  ships  to  take  delivery  of  timber  at 
the  timber  ponds,  which  was  about  a  mile  up  the 
river  from  the  place  where  the  ship  lay,  and  for 
the  timber  to  be  rafted  down  from  thence  at  the 
shipowner's  risk  and  expense.  The  mate  accord- 
ingly went  up  to  the  ponds  and  inspected  the  tim- 
ber, and  gave  receipts  for  a  certain  quantity,  which 
was  then  rafted  down  to  the  ship.  During  the 
transit  a  certain  quantity  of  the  timber  so  received 
by  the  mate  was  lost  in  consequence  of  some  of  the 
rafts  having  been  broken  by  the  force  of  the  cur- 
rent. The  Captain  on  receiving  a  copy  of  the  char- 
ter-party, went  to  the  agents  of  Messrs*  Rucher  & 
Co.,  and  pointed  out  that  it  provided  that  the  tini- 
ber  should  be  brought  alongside  at  the  merchant's 
risk  and  expense,  but  he  was  told  that  it  was  the 
universal  custom  of  the  port  to  take  delivery  at  the 
timber  ponds.  Evidence  of  the  custom  was  given 
at  the  trial,  and  the  jury  found  that  such  a  custom 
did  exist  at  Memel,  but  that  it  did  not  apply  to 
charter-parties  in  the  present  form. 

Cargo  to  bo  Charters  often  stipulate  that  the  cargo  shall  be 
aioSsidel^t  takcu  from  "alongside"  by  the  merchant.  The 
risked  ^      meaning  of  this  appears  to  be  that  the  merchant  is 

expense. 
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to  take  the  goods  as  thoy  are  passed  out  of  the  ship 
either  on  to  the  quay,  or  into  lighters,  *  and  in  the 
latter  case  it  requires  the  merchant  to  provide  the 
lighters,  whatever  the  custom  may  be.*  If  the 
shipowner  is  put  to  expense  in  consequence  of  a 
failure  of  the  merchant  to  supply  the  men  and  ap- 
pliances to  take  delivery  in  this  manner,  he  is 
entitled  to  recover  it  from  the  charterer. 

A  charter-party  contained  the  clause : — "  Cargo  to 
be  brought  to  and  taken  from  alongside  the  ship  at 
merchant's  risk  and  expense.''  It  also  contained 
the  following  clause  in  writing : — "  Cargo  to  be 
supplied  as  fast  as  steamer  can  load  and  stow  same 
and  discharge  as  fast  as  steamer  can  deliver,  and 
according  to  the  custom  of  the  respective  ports : " — ' 
Held,  that  the  two  clauses  were  not  contradictory, 
and  that  evidence  as  to  custom  for  the  purpose  of 
throwing  upon  the  shipowner  the  expense  of  taking 
the  cargo  from  ship's  rail  and  landing  it  on  the  quay, 
was  not  admissible.' 

In  Holman  v.  Wade,*  a  cargo  of  timber  was  to  be 
delivered  at  Hull,  and  to  bo  "  taken  from  alongside 
the  ship  at  the  merchant's  risk  and  expense  as 
customary."  The  cargo  had  to  be  staeked  on  the 
quay ;  and  as  the  merchant  refused  to  stack  it,  the 
master  did  so,  and  sued  for  the  expense.  A  custom 
of  the  port  of  Hull  was  set  up  that  the  ship  should 

>  Fletcher  v.  Gillespie,  8  Bing.  635 ;  Trindade  v.  LoTy,  2  F.  &  F.  4il« 
*  Scnitton  v.  ChildB,  86  L.  T.  212. 

>  The  Nifa,  L.  R.  (1892)  P.  411;  62  L.  J.  Ad.  12. 
« Times,  May  11th  1877. 
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bear  the  expense  of  staeking  the  timber  on  the  quay 
in  such  a  case,  but  the  Court  of  Appeal  upheld 
Manisty,  J.,  in  excluding  evidence  of  the  custom  as 
being  inconsistent  with  the  contract. 
Steredore.  The  employment  of  stevedores  has  grown  out  of  the 

duty  of  the  owner  to  load  and  unload  the  ship. 
This  duty  used  formerly  to  be  executed  by  the  crew, 
but,  in  dealing  with  large  cargoes,  the  exigencies  of 
modem  commerce  have  created  a  necessity  for  the 
employment  of  persons  skilled  in  the  particular 
work  of  stowing  cargo.  The  stevedores,  however, 
are  not  the  servants  of  the  owner  of  the  ship ;  but 
they  are  persons  having  a  special  employment,  with 
entire  control  over  the  men  employed  in  the  work 
6f  loading  and  unloading.  They  are  altogether  in- 
dependent of  the  master  or  owner.  In  one  sense, 
indeed,  they  may  be  said  to  be  agents  of  the  owners ; 
but  they  are  not  in  any  sense  his  servants.  They 
are  not  put  in  his  place  to  do  an  act  which  he 
intended  to  do  for  himself.^ 

The  owner  of  a  ship,  and  not  the  charterer,  is 
primd  facie  liable  to  the  consignees  for  damage 
done  to  goods  on  the  voyage,  by  reason  of  improper 
stowage.^ 

The  master  is  prhnd  facie  liable  for  the  safe  stow- 
age of  the  cargo,  but  he  is  exonerated  by  the  special 
appointment  of  his  own  stower  by  the  freighter, 
and  if  the  freighter,  by  a  verbal  agreement  with 
the  owner,  undertakes  to  appoint  his  own,  and  he 

»  Murray  v.  Currio,  L.  R.  6  0.  P.  24. 

*  Swainston  v.  Garrick,  2  L.  J.  (N.  S.)  Ex.  256. 
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acts  as  such,  the  mere  silence  of  a  charter-party, 
subseqiiently  entered  into,  does  not  subject  the 
master  to  his  original  liability.^ 

The  provision  "  charterer's  stevedore  to  bo  em- 
ployed by  ship,"  means,  that  if  the  charterer  ap- 
points one,  he  is  to  be  employed;  but  if  the 
charterer  does  not  appoint  one  the  master  must  load 
the  ship  properly,  according  to  the  charter-party  in 
the  usual  way  with  the  usual  liabilities.^ 

The  clauses  relating  to  the  employment  of  the 
stevedore  vary  in  nearly  all  charter-parties,  the 
following  clause,  however,  covers  most  of  the  condi- 
tions   attaching  to    his    engagement,  duties    and 
liabilities;  "charterers  or  their  agents  to  appoint  the 
stevedores  at  ports  of  loading  or  discharge  at  owners* 
expense,  at  the  rates  usually  paid  by  them,  but  the 
extra  cost  of  putting  in  and  taking  out  any  piece  or 
package  over  five  tons  weight  in  excess  of  the  rate 
for  ordinary  cargo  to  be  paid  by  charterers.    The 
said  stevedores  shall  respectively  put  in  and  dis- 
charge the  cargo  under  the  control  and  direction  of 
the  master,    who  shall    be  held    responsible    for 
improper  stowage." 

Where  goods  are  sent  to  be  laden  on  board  a 
general  ship,  the  master  is  not  liable  to  the  owner 
of  the  goods  for  damage  done  to  them  by  the  negli- 
gent stowage  of  a  stevedore  appointed  by  the 
charterer;  the  stevedore  not  being  an  agent  or 
servant  of  the  master.    Nor  is  the  master  liable  in 

*  Swainston  v.  Garrick,  2  L.  J.  (N.  S.)  Ex.  255. 
*  The  Aoglo  African  Co.  Ld.  v.  Lamzed,  L.R.  1  CJ".  226$  85L.J,0.F.  145, 
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such  case  for  the  acts  of  the  stevedore,  though  the 
charter-party  stipulate  that  the  stevedore  shall  be 
paid  by  and  act  under  his  orders,  except  the  acts  of 
the  stevedore  be  done  in  pursuance  and  in  the 
execution  of  the  master's  orders.^  Willes,  J.  said 
(after  stating  the  pleadings  and  facts) : — "  By  the 
maritime  law,  in  the  absence  of  custom  or  agree- 
ment to  the  contrary,  it  is  the  duty  of  the  master, 
on  the  part  of  the  owner,  to  receive  and  properly 
stow  on  board  the  goods  to  be  carried,  which  ordin- 
arily are  to  be  delivered  to  him  alongside.  Por 
any  damage  to  the  goods  occasioned  by  negligence 
in  the  performance  of  such  duty,  the  owner  is  liable 
to  the  shipper.  If  the  damage  result  from  the 
misconduct  of  the  master,  he  is  answerable  to  the 
owners,  and  probably  also  directly  to  the  shipper. 
If  it  happen  through  the  misconduct  of  the  mate, 
or  others  of  the  crew,  without  fault  on  the  part  of 
the  master,  it  has  been  held,  by  the  majority  of  the 
Court  of  Session,  in  Petries  v.  Aitchison*  that  the 
master  is  not  answerable  to  the  owners,  although  it 
appears  to  have  been  there  taken  for  granted,  per- 
haps upon  the  principle  asserted  by  Story,  J.,'  that 
the  Captain  of  a  ship  is  excepted  from  the  ordinary 
rule,  and  that  his  liability  is  not  confined  to  his 
contracts.  That  the  master  would,  in  such  case, 
have  been  answerable  to  the  shipper.  This  duty  of 
the  master  has,  however,  in  many  cases  been  modi- 
fied by  custom  or  contract.    In  some  the  cargo  has 

1  Blakio  V,  Stembridge,  28  L.  J.  C  P.  329. 
>  15  Faoolty  DeoisioiiB,  493.  ■  Story  on  Agency,  6. 114, 
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been  receivable  at  a  distance  from  the  ship's  side, 
as  in  Cobban  v.  Downe/  and  in  others  his  liability 
has  been  postponed  until  the  goods  have  been 
actually  stowed  on  board.  In  the  latter  class  of 
cases,  a  stevedore  appointed  by  the  shipper  is  em- 
ployed to  perform  that  part  of  the  ordinary  duty  of 
the  master  for  the  owner,  which  consists  in  loading 
and  stowing  of  the  goods,  and  the  employment  of 
such  an  intermediate  agent  appears  to  be  of  early 
origin.  In  the  Consulate  of  the  Sea,  c.  192,  of  the 
edition  of  Pardessus,  to  be  found  in  the  second 
volume  of  his  great  work,  page  220,  a  stevedore  (in 
the  original  Catalan  *  Stibador')  appointed  by  the 
shipper  is  familiarly  spoken  of,  and  it  is  there  laid 
down  that  when  the  stevedore  is  so  appointed  the 
master  is  absolved  f lom  liability ;  and  the  master 
in  another  clause  is  advised,  for  his  own  indemnity, 
to  stiptQate  that  such  an  agent  shall  be  present  on 
the  part  of  the  shipper  to  attend  to  the  stowage. 
It  appears,  therefore,  that  a  stevedore  has  from  early 
times  been  known  as  an  agent  distinct  from  the 
crew,  and  that  for  his  conduct,  when  appointed  by 
the  shipper,  the  master  is  not  responsible.  This 
was  decided  to  be  the  law  in  Swainston  v.  Garrick,* 
where  the  ship  was  hired,  by  a  charter-party  stipu- 
lating that  a  stevedore  should  be  appelated  by  the 
charterer,  and  it  was  held  that  the  master  was  not 
answerable  even  to  the  owner  for  damage  occasioned 
to  the  latter,  the  appointment  of  the  stevedore 
having  entirely  relieved  the  master  from  liability 

»  5  Esp.  41.  *  2  L.  J.  (N.  S.)  Ex.  255. 
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for  bad  stowage ;  and  Bayley,  J.,  in  that  case  made 
a  suggestion  which  probably  led  to  the  introduction 
in  this  and  other  cases,  for  the  security  of  the  owner, 
of  the  clause  providing  that  the  stevedore  should 
act  under  the  Captain's  orders.  If  this  stipulation 
had  not  been  introduced  the  authorities  referred  to 
shew  that  the  master  would  not  have  been  liable  ; 
and  for  this  reason,  namely,  that  the  negligence 
which  caused  the  damage  was  not  that  of  himself 
nor  of  his  agents  or  servants ;  nor,  in  our  opinion, 
does  the  clause,  as  framed,  in  the  present  case  create 
any  liability  on  the  part  of  the  master  to  the  shipper 
for  the  acts  of  the  stevedore,  except  they  be  done  in 
pursuance  of  liis  orders.  The  stevedore  is  to  be  ap- 
pointed by  the  charterer,  and  therefore  to  act  for 
him  and  represent  his  interests.  Por  this  purpose 
he  had  the  charge  and  custody  of  the  goods  until 
they  were  laden  and  stowed  on  board ;  the  master, 
on  the  part  of  the  owners,  with  a  view  to  the  trim 
and  safety  of  the  ship,  had  control  over  the  steve- 
dore ;  but  there  was  no  stipulation  that  he  should 
in  any  other  way  assist  the  latter  in  his  duty.  The 
payment  of  the  stevedore  was  merely  a  matter  of 
bargain  between  the  owners  and  the  charterer,  and 
did  not  make  the  stevedore  the  servant  of  the  mas- 
ter.^ The  true  construction  of  the  charter-party 
appears  to  be  that  the  cargo  is  to  be  brought  along- 
side at  the  risk  and  expense  of  the  charterer,  and 
that  it  is  to  be  shipped  and  stowed  by  his  stevedore, 
consequently  at  his  risk ;  though  by  express  stipu- 

»  Quarman  v.  Buinott,  6  M.  &  W.  499. 
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lation,  such  shipping  and  stowing  were  to  be  at  the 
expense  of  the  shipowner,  and  subject  to  the  control 
of  the  master  on  behalf  of  the  shipowner,  with  a 
view  to  protect  his  interests.    Upon  these  grounds 
it  appears  to  us  that,  unless  the  plaintiff  can  esta- 
blish that  some  peculiar  and  exceptional  rule  of 
liability  exists  with  respect  to  the  master  of  a  ship, 
the  defendant  is  entitled  to  the  verdict ;  and,  indeed, 
upon  the  argument  it  was  contended  that  such  a 
rule  did  exist.     The  authorities  relied  upon  are, 
however,  in  our  opinion,  inapplicable.  With  respect 
to  the  case  of  Morse  v.  Sluce,^  it  was  founded  upon  a 
contract  to  carry  goods  actually  delivered  to,  and  in 
the  custody  of,  the  master  on  board  the  ship,  and 
he  was  bound,  as  he  would  have  been  here,  if  a  bill 
of  lading  had  been  given  for  the  injured  pans,  to 
deliver  the  goods  in  the  state  in  which  he  received 
them,  except  prevented  by  the  Act  of  God  or  the 
Queen's  enemies,  or  other  expressly  excepted  peril. 
Accordingly,  in  Abbott  on  Shipping,  part  2.  ch.  2. 
7th  edit.  124,  referring  to  Morse  v.  Sluce,^  the  law 
is  laid  down  as  follows : — *  It  is  true  that  the  master 
also  is  answerable  for  his  own  contract,  for,  in  favour 
of  commerce,  the  law  will  not  compel  the  merchant 
to  seek  after  the  owners  and  sue  them,  although 
it  gives  him  the  power  to  do  so,  but  leaves  him  a 
twofold  remedy  against  the  one  or  the  other. '^    An- 
other authority  relied  upon  was  Story  on  Agency,'^ 
in  which  it  is  stated  that  the  case  of  masters  of 

» 1  Mod.  85.  «  Abbott  on  Sh.  13th  Ed.  120.  "  s.  s.  314-318. 


346  BTEVEDOBE. 

ships  is  an  exception  to  the  rule  previously  laid 
down  as  to  the  non-liability  of  agents  to  third  persons 
for  the  negligences  and  omissions  of  duty  of  them- 
selyes  and  their  sub-agents;  and  it  is  there  laid, 
down,  that  "  the  liability  of  the  master  is  founded 
upon  the  doctrine  of  the  maritime  law  which  treats 
the  master  not  merely  as  an  agent  contracting  on 
his  own  behalf  as  well  as  for  the  owner,  but  which, 
upon  the  broader  policy,  treats  him  as  in  some  sort 
a  subrogated  principal  and  qualified  owner  of  the 
ship,  possessing  authority  in  the  nature  of  an  exer- 
citorial power  for  the  time  being ;  and  his  liability, 
founded  upon  this  consideration,  extends  not  merely 
to  his  contracts,  but,  as  we  have  said,  to  his  ow^n 
negligences  and  non-feasances  and  misfeasances  as 
well  as  to  those  of  his  officers  and  crew.    Ilis  res- 
ponsibility for  the  officers  and  crew  has  tliis  addi- 
tional reason  for  its  support,  that  he  is  thus  induced 
to  exercise  a  superior  watchfulness  over  their  act^s 
and  conduct,  and  if  he  were  not  so  made  liable  for 
their  acts  and  conduct,  he  might  often,  by  his  con- 
nivance in  their  frauds,  misfeasances,  and  negli- 
gences or  non-feasances  subject  the  shippers  of  goods, 
as  well  as  the  owners  of  the  ship,  to  great  losses 
and  injuries,  without  their  having  any  adequate 
redress.     The  policy  of  the  maritime  law  has  there- 
fore indissolubly  connected  his  personal  responsi- 
bility with  that  of  all  other  persons  on  board  who 
are  under  his  command  and  are  subject  to  his 
authority."     However,  upon  examination    of    the 
authorities  cited  by  the  very  learned  author,  we  find 
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that  they  are  <5onfined  to  cases  of  contract  and  of 
collision,  upon  which  latter  subject  the  American 
decisions  seem  to  have  gone  further  tlian  ours ;  and 
after  a  diligent  search  wo  have  not  found  any  autho- 
rity for  the  position  that  a  person  sending  goods  to 
he  loaded  on  board  a  general  ship,  is  entitled  to 
assume  without  inquiry,  that  his  goods  are  to  be 
shipped  and  stowed  by  the  master  rather  than  by  a 
stevedore;  and  so,  without  any  contract  with  or 
wrong  done  by  the  master  or  crew,  to  insist  upon 
holding  the  master  liable.  The  rule  to  enter  a 
verdict  for  the  defendant  is  therefore  made  absolute.'* 

If  it  is  agreed  that  the  charterer  shall  appoint  a 
stevedore  to  do  the  stowing,  still  it  remains  the 
right  and  the  duty  of  the  master  to  control  the 
stevedore,  if  he  is  endangering  the  ship's  safety. 
But  the  charterer  cannot  complain  against  either 
shipowner  or  master  of  the  manner  in  which  the 
stowing  has  been  done  if  ho  himself  appointed  the 
stevedore  who  did  it,  and  if  the  master  did  not  in 
fact  interpose.^  Still,  the  mere  fact  that  the 
charterer  or  shipper  knew  how  the  goods  were  being 
shipped  and  assented  to  what  was  done,  will  not 
excuse  the  shipowner.* 

In  the  "  Catherine  Chalmers,'"  the  charter-party 
provided  that  the  vessel  was  "  to  bo  stowed  by 
charterer's  stevedore  at  risk  and  expense  of  vessel," 
and  the  cargo  was  put  on  board  by  a  stevedore 
appointed  by  the  charterers,  and  paid  by  the  ship- 

^  Blakio  V.  Stembridge,  28  L.  J.  0.  P.  329. 
«  HoTiU  V.  StephenaoD,  4  C.  &  F.  469,  •  32  L.  T.  847, 
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owner ;  the  officers  of  the  ship  not  interfering  : — 
Held,  that  the  shipowner  was  not  responsible  for 
damage  by  bad  stowage. 

The  plaintiff  was  charterer  of  a  ship  under  a 
charter-party,  by  which  the  ship  was  placed  at  the 
disposal  of  the  plaintiff  for  a  certain  time;  the 
owners  to  appoint,  victual,  and  pay  the  master  and 
officers  of  the  ship;  the  cargo  "to  be  taken  on 
board  and  discharged  by  the  cha^rterers,  the  creAV 
of  the  vessel  rendering  customary  assistance,  so  far 
as  they  may  be  under  the  orders  of  the  master,  and 
the  charterers  are  to  have  liberty  to  appoint  steve- 
dores and  labourers  to  assist  in  the  loading,  stowage 
and  discharge  thereof;  but  such  stevedores  and 
labourers  being  under  the  control  and  direction  of 
the  master,  the  charterers  are  not  in  any  case  to  bo 
responsible  to  the  owners  for  damage  or  improper 
stowage."  And  by  another  clause,  "the  master  and 
the  owners  of  the  ship  shall  devote  the  same  atten- 
tion to  the  cargo,  shall  use  the  same  endeavours  to 
promote  despatch,  and  shall  in  every  respect  be  and 
remain  responsible  to  all  whom  it  may  concern, 
as  if  the  said  ship  was  loading  and  discharging  her 
cargoes  and  performing  her  voyages  for  account  of 
the  said  owners  and  independently  of  this  charter- 
party:" — Ileld,  that  under* this  charter-party  the 
owners  were  responsible  for  improper  stowage,  and 
it  was  considered  that  the  first  of  the  above  clauses 
without  the  aid  of  the  latter,  would  have  sufficed 
to  impose  that  liability.^    Erie,  C.  J,  said: — "The 

^  Sack  V.  Ford|  32  L.  J.  0.  F.  12. 
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question  turns  entirely  upon  the  constniction  of  a 
charter-party.  Wo  assume  that  the  shipowner  takes 
upon  himself  the  risks  of  loading  and  stowage  of 
the  goods  in  ordinary  cases,  and  we  have  to  deter- 
mine whether  this  charter-party  exempts  him  from 
that  liahility.  I  think  not.  It  appears  to  me  on 
the  contrary,  that  the  charterers  seeing  the  inference 
that  might  be  drawn  from  the  case  of  Blakie  v, 
Stembridge,^  expressly  stipulate  thatjthe  shipowners' 
liability  shall  continue  notwithstanding  that  tlio 
charterers  reserve  to  themselves  the  appointment 
of  the  stevedores.  The  first  clause  of  the  charter- 
party  to  which  it  is  necessary  to  advert,  is  that 
which  provides  that  "the  cargoes  are  to  bo  taken 
on  board  and  discharged  by  the  charterers,  the  crew 
of  the  vessel  rendering  customary  assistance  so  far 
as  they  may  be  under  the  orders  of  the  master." 

That  clause  contemplates  that  the  master  and 
crew  are  to  be  on  board  their  ship  peforming  their 
ordinary  duty.  Then  follows  this  clause: — "The 
charterers  are  to  have  the  liberty  to  employ  steve- 
dores and  labourers^  to  assist  in  the  landing,  stow- 
age and  discharge  thereof,  but  such  stevedores  and 
labourers  being  under  the  control  and  direction  of 
the  master,  and  the  charterers  are  not  in  any  case 
to  be  responsible  for  damage  or  improper  stowage." 
That  expresses  in  as  plain  terms  as  it  is  possible  to 
use,  that  the  charterers  wUl  have  persons  there  to 
assist  in  the  stowage,  but  that  the  owners  are  still 
to  remain  responsible  for  proper  stowage.    The 

1  28  L.  J,  C.  F.  829. 
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damage  in  this  case  arose  from  improper  stowage, 
and  we  oti<;ht,  therefore,  to  hold  that  the  defendant 
in  ref»pon.sible«  The  last  clause  seems  to  me  only 
addled  es  abutulante  cauteld.  That  clause  seems  to 
me  to  be  merely  a  repetition  of  the  same  idea,  and 
\/i}  be  intimdcd  to  continue  the  liability  of  the  owners 
notwithstanding  the  assistance  given  by  the  char- 
trjrers  in  the  stowg^e  of  the  goods  for  the  sake  of 
despatch/* 

And  Williams,  J.  said: — "I  am  of  the  same  opinion* 
At  first  I  thought  that  this  case  was  very  like  that 
of  lilakle  V.  Stembridge,  ^  and  was  goyemed  by  it. 
But  I  am  satisfied  now  that  that  case  ought  to  have 
no  influence  at  all  in  deciding  this.  In  that  case  it 
was  stipulated  that  the  stevedore  should  be  appointed 
by  the  charterer,  but  that  he  should  be  paid  by,  and 
act  under  the  master's  orders.  It  was  there  held, 
tliat  the  master  was  not  liable  for  damage  to  the 
cargo  arising  from  the  negligence  of  the  stevedore, 
notwitlistanding  the  clause  that  the  stevedore  was 
to  bo  'under  his  orders.'  But  between  that  case 
and  this  there  is  this  important  distinction,  that 
here  a  clause  is  added  that  '  the  charterers  are  not 
in  any  case  to  be  responsible  for  improper  stowage.' 
It  seems  to  me  that  that  clause  was  expressly  added 
for  the  purpose  of  avoiding  the  result  of  the  decision 
in  Blakio  v.  Stembridge,*  I  think  therefore  that  this 
case  is  not  fettered  by  authority  and  that,  for  the 
reasons  given,  the  rule  ought  to  be  discharged." 

>  28  li.  J.  Q.  p.  822, 
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In  Ohrloff  v.  Briscall,*  Dr.  Lushington  took  a 
Bimilar  view  of  a  clause  by  which  charterers  were 
"  allowed  to  appoint  a  head  stevedore,  at  the  expense 
and  under  the  inspection  and  responsibility  of  the 
master  for  proper  stowage." 

A  ship  was  chartered  for  a  voyage  from  Oporto 
to  the  United  Kingdom,  to  load  from  the  factors  of 
the  affreighter  a  full  cargo  of  wine  or  other  mer- 
chandise ;  the  Captain  to  sign  bills  of  lading  at  any 
rate  of  freight  without  prejudice  to  the  charter; 
the  ship  to  be  addressed  to  charterer's  agents  at 
Oporto  on  usual  terms.  The  ship  was  accordingly 
consigned  to  the  charterer's  agent  at  Oporto,  and 
was  put  up  by  them  as  a  general  ship,  without  any 
intimation  that  she  was  under  charter ;  the  plaintiff 
shipped  some  casks  of  wine,  the  wine  was  stowed 
by  a  stevedore  appointed  by  the  charterer's  agents 
and  paid  by  them,  the  money  being  ultimately 
repaid  them  by  the  master.  The  wine  having  leaked 
from  improper  stowage: — Held,  that  the  employ- 
ment of  the  stevedore  made  no  difference,  at  all 
events  as  regarded  the  shipper,  as  he  was  no  party 
to  the  employment,  and  had  a  right  to  look  to  the 
o\niers  for  the  safe  stowage  of  the  goods,  as  part  of 
the  carrier's  duty  in  the  absence  of  any  special 
agreement.^ 

It  is  no  answer  to  an  action  against  a  shipowner 
for  not  loading  a  full  cargo,  pursuant  to  a  charter- 
party  which  contained  a  stipulation  that  **  the  char- 
terer's stevedore  was  to  be  employed  by  the  ship," 

»  L.  E.  1  P.  C.  231.  •  Sandcmau  v.  Sourr,  L.  R.  2  Q.  B.  86. 
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that  the  charterer  had  failed  to  appoint  a  steve- 
dore,— the  charterer's  option  so  to  do  not  dispensing 
with  the  ordinary  duty  of  the  master  properly  to 
load  the  ship.  It  is  his  duty  to  load  the  ship  with 
any  lawful  merchandise  which  the  charterer  or  his 
agents  may  send  alongside,  not  exceeding  what  the 
ship  can  reasonably  stow  and  carry ;  ^  and  he  must 
bear  in  mind  in  loading  her  that  the  centre  of  gravity 
must  be  kept  in  the  proper  place,  so  that  she  should 
not  roll  or  labour,  and  cause  the  ship  to  be  so  loaded 
that  she  does  not  become  top-heavy.^ 

Where  a  ship  was  chartered  from  London  to  San 
Prancisco  and  Victoria,  "  the  goods  to  be  brought 
to  and  taken  from  alongside  at  merchant's  risk  and 
expense"  at  port  of  discharge;  and  the  ship  to  be 
consigned  to  charterer's  agents  at  the  port  of  dis- 
charge and  a  stevedore  recommended  by  charterers 
to  be  employed  at  ship's  expense.  At  San  Francisco 
the  agents  incurred  expenses  in  unloading  and  re- 
loading, partly  caused  by  the  manner  in  which  the 
cargo  had  been  loaded  in  London.  The  charterer's 
agents  in  settling  the  freight  with  the  Captain  at 
the  port  of  discharge,  put  these  expenses  in  the 
account  as  due  from  the  shipowners  to  them,  and 
insisted  on  their  being  allowed  as  against  the  freight. 
The  Captain  objected,  but  yielded  under  pressure 
and  signed  the  account.  Held,  that  these  were 
properly  ship's  expenses,  and  that  the  owners  were 
liable  for  them.^ 

>  The  Anglo  African  Co.  Ld.  v.  Lamzod,  L.  R.  1  C.  P.  226. 
«  Past  r.  Dowie,  33  L.  J.  Q.  B.  175.        '  Roberts  v.  Shaw,  8  L.  T.  634. 
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By  a  charter-party  it  was  agreed  that  the  ship 
should  proceed  to  Leith  and  to  London  and  there 
load  cargo  to  be  shipped  by  the  charterers;  and 
that  a  stevedore  should  be  "  appointed  by  the  char- 
terers in  London  only,  but  employed  and  paid  for 
by  owners."  Cargo  was  loaded  at  Leith  by  the 
charterers,  no  information  as  to  the  London  cargo 
being  then  asked  for  by  the  Captain.  On  the  voyage 
to  London,  owing  to  bad  weather,  some  of  the  cargo 
was  damaged  and  some  was  shifted.  After  the 
arrival  of  the  vessel  at  London  it  was  necessary  to 
land  the  damaged  cargo  to  be  re-conditioned,  and 
to  re-stow  the  cargo  which  had  shifted.  It  also 
became  necessary  to  shift  some  of  the  cargo  to  en- 
able the  London  cargo  to  be  properly  stowed. 
Owing  to  these  matters,  and  to  some  delay  on  the 
part  of  the  stevedore  who  had  been  appointed  under 
the  terms  of  the  charter-party,  three  days  more 
than  those  allowed  by  the  charter-party  were  occu- 
pied in  loading  at  London.  Held,  that  the  steve- 
dore was  the  servant  of  the  owners,  and  that  the 
charterers  were  not  liable  for  demurrage  arising 
either  from  his  delay  or  from  the  necessity  of 
moving  the  cargo ;  and  that  the  charterers  were  not 
liable  for  any  of  the  expenses  of  moving  the  cargo, 
because  they  were  either  expenses  of  stowage  or  of 
work  done  for  the  benefit  of  the  cargo,  without  the 
authority  of  the  charterers.^ 

The  owner  of  a  ship  had  chartered  her  to  A. 
for  the  purpose  of  being  loaded ;  the  charter-party 

*  Ilarria  v.  Best,  7  Asp.  M.  L.  C.  272. 
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provided  that  the  stevedore  was  to  be  nommated 
by  the  charterer,  and  be  under  the  control  of  the 
Captain,  and  was  to  be  paid  by  the  owner.     A. 
sub-chartered  the  ship  to  B.,  entering  into  a  charter- 
party   with  a   similar  clause.      B.  employed  the 
plaintiff,  who  was  a  stevedore,  to  load  the  ship,  and 
introduced  him  to  the  defendant  as  the  person  who 
was  to  load  the  ship.    The  defendant  frequently 
came  on  board  while  the  ship  was  being  loaded,  and 
superintended  and  gave  certain  instructions  relative 
to  the  stowage  of  the  cargo.    In  an  action  by  the 
plaintiff  against  the  defendant  for  non-payment  of 
his  charges, — Held,  that  there  was  evidence  of  a 
contract  between  the  plaintiff  and  defendant.     On 
completion  of  the  loading  the  plaintiff  sent  in  his 
account  to  B.,  headed  "  To  captain  and  owners,"  and 
pressed  B.  for  payment.    B.  had  sent  in  his  account 
to  A.,  and  A.  had  sent  in  his  account  to  the  defendant, 
with  the  item  "  Stevedores'  account"  charged.    The 
defendant  had  paid  A.'s  account,  and  A.  had  paid 
B.'s  account.  B.  became  bankrupt,  and  did  not  pay 
the  plaintiff.    Held,  that  the  defendant  was  liable 
to  pay  the  plaintiff's  account.* 

Matter  to  tisn  Where,  by  the  charter-party,  "  the  master  is  to 
as  presented,  sigu  bills  of  lading  as  presented,"  the  master  is  not 
only  authorized,  but  has  an  obligation  imposed  upon 
him  to  grant  or  sign  bills  of  lading  in  whatever 
form,  and  to  whatever  effect  he  may  be  required  to 
sign  them. 

*  Eastman  v.  Harry,  3  Asp.  M.  L.  C.  N.  S.  XI7. 
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The  meaning  of  the  stipulation  that  the  master 
shall  sign  hills  of  lading  seems  to  he  that  the  ship- 
owners shall,  through  the  master,  contract  with  the 
shippers,  for  the  charterer's  henefit,  and  not  that 
the  master  shall  do  so  as  agent  for  the  charterer. 
The  master  signs  not  exactly  as  agent  of  the  char- 
terer, hut  hecause  he  is  hound  to  sign  hy  reason  of 
the  charter-party.^  Therefore,  where,  though  in 
fraud  of  the  plaintiff,  a  hill  of  lading  was  granted 
and  signed  hy  the  master  under  and  in  strict  pur- 
suance of  his  authority,  which  had  heen  indorsed 
for  value  to  the  plaintiffs,  it  was  held  that  the  pro- 
perty in  the  goods  mentioned  in  the  hill  of  lading 
had  passed  to  them,  and  that  they  were  entitled  to 
maintain  an  action  for  non-delivery.  ^  Where  freight 
is  to  he  paid  according  to  the  weight  delivered  at 
the  end  of  the  voyage,  and  the  charter-party  con- 
tains a  clause  that  the  master  should  sign  hills  of 
lading  for  the  weight  of  the  cargo  put  on  hoard  as 
presented  to  him  hy  the  charterers,  as  hetween  the 
shipowner  and  charterer,  the  master  is  hound  to  sign 
without  weighing  the  cargo;  hut  the  shipowners 
would  not  he  bound  to  deliver  more  than  was  ship- 
ped, there  being  no  warranty,  either  express  or  implied, 
that  the  charterers  might  not  make  mistakes.  If, 
however,  the  shipowner  pays  to  the  consignees  the 
difference  in  value  between  the  quantity  alleged 
to  have  been  shipped  and  the  quantity  delivered,  he 

^  Smidt  V.  Tiden,  L.  B.  9  Q.  B.  447 1  The  Emilien  Marie,  32  L.  T.  435. 

*  Gabarron  v.  Kreefti  and  Kreeft  v.  Thompaon,  L.  B.  10  Ex.  274  j  44  L.J, 
|U«  238. 
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cannot  recover  the  same  from  the  charterers,  such 
payment  on  his  part  being  -voluntary.  Thus,  where 
a  declaration  stated  that  it  was  agreed  between 
plaintiffs  and  defendants  that  the  plaintiffs'  ship 
should  take  a  cargo  of  coals  from  C.  to  B.,  "  the 
master  of  the  ship  to  sign  bUls  of  lading  for  weight 
of  cargo  put  on  board  as  presented  to  him  by  the 
defendants,  without  prejudice  to  the  tenor  of  the 
charter-party;"  that  573  tons  of  coal  were  shipped, 
and  that  the  defendants  caused  the  master  to  sign 
bills  of  lading  for  605  tons,  whereby  the  plaintiffs 
were  forced  to  pay  the  consignees  at  B.,  31  /.  for  the 
value  of  the  difference  between  605  tons  and  573 
tons  and  13  L  for  dues ;  it  was  held  on  demurrer  that 
the  declaration  was  bad.^ 

It  was  stipulated  by  a  charter-party  made  be- 
tween the  plaintiffs  and  the  defendants  that  the 
master  of  the  ship  should  sign  bills  of  lading  as 
presented,  or  pay  a  named  penalty.  He  refused  to 
do  so,  and  sailed  from  the  port  of  loading  without 
having  signed  any  bills  of  lading.  He  proceeded  to 
the  port  of  discharge,  and  delivered  a  portion  of  the 
cargo  to  the  consignees,  but  ceased  doing  so  and 
warehoused  the  remainder,  as  they,  acting  under 
instructions  from  the  charterers,  claimed  to  deduct 
from  the  freight  an  amount  equal  to  the  penalty 
named  in  the  charter-party.  In  an  action  by  the 
charterers  against  the  shipowners  for  conversion 
and  for  penalties, — It  was  held,  that  the  plaintiffs 

»  Brown  u.  Powell  Duffryn  Steam  Coal  Co.,  L.  B.  10  C.  P.  562j  44  L.  J. 
C.  P.  289. 
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could  recover  nominal  damages  for  the  breach  of 
contract  in  not  signing  hills  of  lading  as  presented ; 
but  that  there  had  been  no  conversion  by  the  de- 
fendants of  the  cargo,  as  they  had  carried  it  for  the 
plaintiffs,  had  intended  to  deliver  the  whole  of  it  to 
the  consignees  of  the  plaintiffs,  and  had  been  pre- 
vented by  the  acts  of  the  plaintiffs  from  completing 
the  delivery.^ 

Where  a  shipowner  has  been  careful  to  retain  a 
lien  by  a  charter-party,  his  object  may  be  frustrated 
by  the  master  giving  bills  of  lading  inconsistent 
with  the  retention  of  the  lien.^ 

It  frequently  happens  that  ships  let  by  charter- 
party  are  again  sub-let  by  the  charterers,  or  put  up 
by  them  as  general  ships,  and  when  the  shipowner 
seeks  to  avail  himself  of  the  lien  he  has  retained  by 
the  charter-party  for  the  chartered  freight,  he  is 
met  by  the  cargo  owners  producing  bills  of  lading 
entitling  them  to  their  cargo  on  payment  of  some- 
thing less.  In  all  such  cases  the  shipowner's  lien 
is  restricted  to  the  amount  of  the  bill  of  lading 
freight,  unless  the  holder  of  the  bill  of  lading  is 
identified  with  the  charterer ;  or  perhaps,  in  some 
cases,  the  master  in  giving  the  bills  of  lading  was 
acting  outside  the  scope  of  his  authority.' 

The  usual  practice  is  for  the  master  or  agent  of 
the  ship  to  give  bills  of  lading  for  the  cargo,  al- 
though it  may  be  shipped  under  a  charter-party. 

»  Jones  V.  Hough,  L.  R.  5  Ex.  D.  115;  49  L.  J.  Ex.  211. 

•  Gardner  u.  Trechmann,  L.  R.  15  Q.  B.  D.  154 ;  64  L.  J.  Q.  B.  615, 

3  Abbott  on  Sb.  18th  Ed.  260. 
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When  the  charterer  himself  ships  the  goods,  these 

bills  of  lading  operate  as  receipts  for  them,  and  also 
as  documents  of  title  which  he  can  negotiate,  and 
thereby  constructively  transfer  the  possession  of 
the  goods.^ 

But  they  do  not,  as  between  the  shipowner  and 
the  charterer,  operate  as  new  contracts,*  or  as  modi- 
fying the  contract  in  the  charter-party.  Though 
after  taking  and  negotiating  bills  of  lading  for  one 
port,  the  charterer  cannot  alter  the  ship's  destina- 
tion to  another  port.^ 

Where,  however,  a  bill  of  lading  given  to  the 
charterer  has  been  transferred  for  value  to  third 
persons,  who  are  strangers  to  the  charter-party,  its 
terms  become  very  important.  It  then  constitutes 
an  undertaking  on  the  part  of  the  shipowner  with 
the  holders,  which  is  independent  of  the  charter- 
party,  except  so  far  as  that  is  expressly  incorporated 
in  it;^  and  that  is  so  although  the  holders  may 
have  notice,  from  the  bill  of  lading  itself,  that  a 
charter-party  is  in  existence. 

Whether  the  biU  of  ladmg  so  transferred  is  bind- 
ing upon  the  shipowner  where  it  has  been  issued  to 
the  charterer  in  an  improper  form,  without  the 

1  Jones  V.  Hongh,  L.  R.  6  Ex.  D.  115. 

*  Bodooonachi  v.  Milbarn,  L.  B.  17  Q.  B.  D.  316;  L.  B.  18  Q.  B.  D.  67; 
WagstafE  v.  Anderson,  L.  B.  5  C.  P.  D.  177 ;  Capper  v.  Wallace,  L.  B.  6  Q. 
B.  D.  166. 

>  Dayidson  v.  Gwjnne,  12  East.  881. 

*Ftjv.  Chartered  Mercantile  Bank,  L.  B.  IC.  P.  689;  Chappel  v. 
Comfort,  31  L.  J.  C.  P.  68 ;  Shand  v.  Sanderson,  28  L.  J.  Ex.  278 ;  Foster 
V.  Colby,  28  L.  J.  Ex.  81 ;  Gardner  v.  Treohmann,  L.  B.  15  Q.B.D.  154; 
Ledao  v.  Ward,  L.  B.  20  Q.  B.  D.  475. 


A3  PRESENTED.  859 

sliipowner's  authority  may  be  doubtful.^  The  char- 
terer, through  whom  the  holders  of  the  bill  of  lading 
claim,  must  generally  have  known  of  the  improper 
conduct  or  absence  of  authority.  And  if  the  assignee 
had  the  same  knowledge  when  he  gave  value  for  it, 
it  seems  clear  that  he  cannot  rely  on  it  as  against  the 
shipowner.  But  the  policy  of  the  law  is  to  maintain 
the  negotiability  of  the  bill  of  lading.  Probably 
therefore,  it  would  be  held  that,  although  there  had 
been  fraudulent  collusion  between  the  master  and 
the  charterer,  the  right  of  an  innocent  transferee 
of  the  bill  of  lading,  for  value,  to  regard  it  as  a 
binding  contract,  would  not  be  affected;^  unless, 
indeed,  the  bill  of  lading  were  such  as  to  put  any 
one  taking  it  upon  inquiry. 

When  the  charterer  does  not  ship  the  cargo  him- 
self, but  procures  a  cargo  to  satisfy  the  charter- 
party  from  other  merchants,  questions  arise  as  to 
who  is  responsible  to  those  shippers  for  the  perform- 
ance of  the  contracts  of  carriage  made  with  them, 
and  who  may  enforce  those  contracts  against  them. 
These  must  be  answered  by  considering  who  made 
the  contracts.  If  the  charterer  has  himself,  or  by 
his  agents,  agreed  with  the  shippers  on  his  own  be- 
half, he  is  answerable  for  the  carriage  of  the  goods 
accordingly.  So,  with  the  shipowner,  if  he  made 
them.  But  uncertainty  arises  when  the  contract 
has  been  made  with  the  master,  for  he  may  possibly 
be  regarded  as  agent  either  for  owner  or  charterer. 

^  Grant  v,  Norway,  20  L. J.C.P.  93 ;  Faith  v.  East  India  Co.,  4  B.  &  A.  630. 

>  The  Emilien  Marie,  32  L.  T.  435. 
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Owner 

discbarflfed  by 
a  refuBid  to 
load  at  tbe 
agreed  place. 


If  the  charter-party  is  such  as  to  give  the  char- 
terer possession  of  the  vessel,  as  well  as  the  right  to 
use  her  carrying  capacity,  so  that  the  vessel  is,  in 
effect,  let  to  him,  and  the  master  in  charge  of  her 
is  his  servant,  then  the  owner  is  not  in  the  position 
of  a  carrier,  either  as  regards  the  charterer  or  any 
one  else,  and  there  is  no  reason  for  regarding  the 
master  as  actually,  or  presumptively,  his  agent  in 
contracting  with  shippers.^ 

In  Arrospe  v.  Barr,*  it  was  held  that  the  clause, 
"  to  sign  bill  of  lading  as  presented,  at  any  rate  of 
freight,  without  prejudice  to  this  charter-party," 
only  entitled  the  charterer  to  vary  the  rate  of 
freight,  so  that  the  master  could  require  the  inser- 
tion  in  the  bill  of  lading  of  the  words  "  other  con- 
ditions as  per  charter-party."  But  it  was  doubted 
whether  that  would  be  so  when  the  clause  is  simply 
"  to  sign  bills  of  lading  as  presented." 

A  refusal  by  the  charterer  to  load  in  the  agreed 
manner  will  excuse  the  shipowner  from  proceeding 
to  the  port  of  loading.  And  when  the  charterer 
breaks  his  contract  in  this  way  on  one  of  an  agreed 
series  of  voyages,  that  may  entitle  the  shipowner 
to  treat  the  whole  as  at  an  end.  In  Bradford  v. 
Williams,^  a  vessel  was  chartered  in  May,  to  carry 
cargoes  of  coal  from  BuUo  to  Highbridge  or  Dun- 
ball,  until  the  end  of  March.  "Vessel  to  load  with 
GoUop  &  Co.,  or  Gould  &  Co.,  till  end  of  Septem- 
ber, with  Captain's  option;    after   September  at 

»  Carver,  2nd  Kd.  b.  151.  *  8  Sc.  Sess.  Ca.  (4tb)  602. 

»  L.  R.  7  Ex.  259. 
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Gould  &  Co."  The  ship  made  several  voyages 
under  the  charter-party,  until  September.  To  an 
action  by  the  charterer  for  not  sending  the  ship  to 
load  after  the  commencement  of  September,  the 
owner  pleaded  that  the  Captain  had  elected  to  load 
from  GoUop  &  Co.,  and  that  the  plaintiffs  were  not 
ready,  and  had  refused  to  load  there  during  Sep- 
tember or  at  any  subsequent  time.  It  was  held  on 
demurrer  that  this  was  a  good  defence.  The  refusal 
to  load  at  Gollop  &  Co.  not  only  excused  the  ship- 
owner from  sendino;  the  ship  during  September, 
but  also  entitled  him  to  treat  the  charter-party  as 
at  an  end  altogether.  "  The  contract  was  for  the 
continuous  employment  of  the  ship,  and  the  defen- 
dant, owing  to  the  plaintiff's  refusal  to  perform 
what  was  a  material  part  of  the  bargain,  was  un- 
able to  go  on  as  he  expected  earning  his  freight." 

The  ship  ought,  if  necessary,  to  wait  for  cargo  at  wiien 
the  port  of  loading  during  all  the  agreed  lay-days;  faiutoioad 
unless  the  charterer  has  deiinitely  refused  to  pro-  agreed  time. 
vide  a  cargo. 

Thus  where  by  a  charter-party  it  was  agreed  that 
a  vessel  should  proceed  to  A.  and  there  load  a  cargo 
for  B.,  six  days  being  allowed  for  loading.  Before 
the  expiration  of  the  lay-days,  the  charterer's  agent 
offered  the  master  a  cargo  at  a  lower  rate  of  freight 
than  was  stipulated  for,  saying  that  the  broker 
would  make  good  any  difference  there  might  be, 
but  the  master  refused  to  take  anything  not  accord- 
ing to  the  terms  of  the  charter-party.    Held,  that 
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as  the  charterer  had  not  then  broken  the  contract 
the  master  was  not  bound  to  accept  this  offer,  but 
if  the  charterer  had  failed  to  perform  the  contract 
by  putting  cargo  on  board  within  the  six  days,  it 
would  have  been  the  master's  duty  to  have  taken 
a  cargo  at  the  most  he  could  get,  so  that  the 
damages  to  be  paid  by  the  charterer  should  be  re- 
duced as  much  as  possible.^ 

Until  the  days  mentioned  for  loading  have  ex- 
pired the  breach  of  charter  in  not  loading  is  not 
complete.*  But  if  before  the  time  for  performing 
the  contract  arrives,  the  party  who  has  made  the  pro- 
mise not  merely  asserts  that  he  will  not  perform  it, 
but  expressly  renounces  the  contract,  the  party  to 
whom  the  promise  is  made  may  treat  his  renuncia- 
tion as  a  breach  of  such  a  contract  at  his  option;  at 
all  events  in  cases  where  the  latter  party  has  pro- 
perly acted  in  such  a  way  as  to  interfere  with  the 
performance  of  the  contract  on  his  part  according 
to  its  original  terms. 

In  Danube  &  Black  Sea  Railway  Company  v. 
Xenos,'  the  action  was  on  a  contract  for  not  receiv- 
ing goods  on  board  the  defendants'  ship,  the  ship- 
ment of  which  was  to  commence  on  the  1st  August, 
and  the  question  was  whether  the  defendant  had 
been  guilty  of  a  breach  of  contract.  Before  1st 
August  came,  the  defendant  denied  that  he  was 
bound  by  the  contract,   denied  its  existence  and 

^  Harries  v.  Edmonds,  1  C.  &  K.  686. 

•  Avery  v.  Bowden,  26  L.  J.  Q.  B.  3 ;  Raid  v.  Hoskins,  26  h.  J.  Q.  B.  5. 

»  5  L.  T.  N.  S.  527. 
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gave  notice  that  he  would  not  allow  his  Captain  to 
receive  the  goods  on  board  under  that  contract,  (it 
was  stated  that  that  alone  would  not  constitute  a 
breach  of  the  contract  before  the  day  on  which  it 
was  to  be  performed,)  but  after  he  had  sent  that 
letter,  the  legal  advisers  of  the  Company  wrote 
and  gave  him  formal  notice  that  if  he  persisted  in 
that  refusal  to  perform  his  contract,  that  they  would 
treat  the  contract  as  broken  by  him,  and  hold  him 
responsible  for  the  consequences.    His  answer  to 
that  was,  that  he  denied  the  existence  of  the  con- 
tract,   and    tendered    another  contract  for  their 
acceptance.    The    railway  company  again    wrote 
that  they  relied  upon  the  original  contract,  and 
again  gave  notice  that  they  would  hold  him  respon- 
sible for  the  original  contract,  which  they  alleged 
he  had  thus  broken.    All  this  happened  before  24ith 
July,  and  between  that  date  and  1st  August  the 
railway  company  had  entered  into  a  treaty  with 
S.   &  Co.  to  take  out  their  rolling  stock  from 
London  to  the  Black  Sea,  it  being  deliverable  under 
their  contract  at  a  time  which  made  it  very  ma- 
terial that  it  should  go,  and  upon  1st  August  the 
defendant  sent  word  to  the  railway  company  that  he 
was  ready  to  receive  their  stock  on  board  his  ship. 
Erie,  C.  J.  said: — "I  am  of  opinion  that  the  law  was 
well  laid  down,  that  where  a  contract  has  been 
entered  into  for  acts  to  be  performed  on  a  given 
day,  and  where  the  party  who  is  bound  by  that 
contract  declares  that  it  is  as  between  him  and  the 
other  contracting  party  broken,  and  that  he  insists 
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upon  it  that  there  is  a  breach  of  that  contract,  the 
other  party  has  the  option  to  accept  that  as  a 
breach,  and  to  take  that  contract  to  be  broken.  It 
was  decided  in  the  case  of  Cort  v.  The  Ambergatc 
Eailway  Company,^  that  Cort,  on  their  refusing  to 
receive  his  manufactured  goods,  might  cease  to 
manufacture  and  sue  them,  though  he  did  not 
manufacture  the  goods  and  tender  them.  In  the 
case  of  the  courier,^  engaged  to  depart  some  time 
in  August,  the  defendant  sent  word  to  him  long 
before  the  time  that  he  did  not  want  his  services, 
and  that  he  might  hire  himself  to  some  one  else.  It 
was  held  in  each  case  that  a  declaration  on  the 
one  side  that  the  contract  was  broken,  if  accepted  on 
the  other,  constituted  a  breach  of  that  contract, 
which  would  be  a  good  cause  of  action.  That  is 
the  boundary  on  the  one  side.  The  boundary  on 
the  other  side  was  well  laid  down  in  Avery  v. 
Bowden,^  where  the  party,  instead  of  saying : — *  The 
contract  is  broken,  and  I  will  not  find  you  a  cargo, 
said  to  the  Captain,  *  I  think  there  will  bo  so  much 
difficulty  about  this  cargo,  as  the  war  has  broken 
out,  that  really  there  is  no  hope.  I  wish  you  would 
go  away,  some  where  else.'  The  Captain  did  not  go 
away,  and  that  was  held  not  to  fall  within  the  prin- 
ciple I  have  spoken  of,  and  in  the  Exchequer 
Chamber  the  C.  J.  said: — where  there  is  an  ex- 
plicit declaration  intended  to  be  'this  contract  as 
between  you  and  me  is  broken,'  and  that  declaration 

» 17  Q.  B.  146.  »  Hochster  r.  Do  la  Tour,  3  E.  &  B.  678, 

'  5  E.  &  B.  728, 
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is  accepted  by  the  other  side  as  a  breach  of  contract, 
that  beyond  any  doubt,  I  take  it,  gives  a  cause  of 
action.  That  is  affirmed  by  those  different  cases, 
aaid  so,  I  think,  the  railway  company  are  entitled 
to  sue  Xenos.  If  any  ground  could  be  relied  on  for 
saying  that  before  the  day  came,  the  party  could 
retract  the  declaration  of  the  breach  (and  I  do  not 
think  he  could  do  it,)  I  am  of  opinion  that  the  facts 
here  do  not  raise  the  point  for  Xenos,  because  his 
mode  of  declaring  that  he  would  not  perform  the 
contract  was  by  denying  that  the  contract  ever  had 
been  made,  or  that  it  ever  did  bind  him,  and  by 
offering  that  another  contract  should  be  substituted 
wliich  he  in  his  correspondence,  contended  was  the 
real  contract  he  intended  to  act  on,  and  his  letter  of 
the  1st  August  is,  *  I  am  ready  to  receive  your 
goods' — that  is,  that  he  is  ready  to  receive  them 
under  some  contract.  Under  which  contract  ?  If 
the  goods  had  been  sent,  I  think  it  would  have  been 
good  evidence  against  the  railway  company  that 
they  had  assented  to  Xenos'  proposal  of  the  second 
contract,  which  was  on  different  terms,  more  onerous 
than  the  other.  I  think  that  there  was  a  clear 
declaration  that  the  contract  was  broken,  and  that 
that  declaration  was  accepted  by  the  railway  com- 
pany ;  and  if  need  be  that  they  should  have  acted 
upon  it  in  any  way,  they  had  abundantly  acted 
upon  it  by  entering  into  a  treaty  for  another  ship, 
and  had  brought  that  treaty  almost  to  a  contract  on 
the  1st  August ;  and  it  became  a  contract  imme-* 
diately  after," 
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If  on  arrival  at  the  port  of  loading  the  charterer 
has  not  got  cargo  ready  to  be  loaded  and  the  vessel 
is  detained  in  consequence,  the  charterer  will  be 
liable  to  the  shipowner  for  demurrage  for  the  time 
which  the  vessel  is  delayed  owing  to  the  fact  of  the 
cargo  not  being  ready.  Thus,  where  by  a  charter- 
party  it  was  agreed  that  the  plaintiff's  ship  should 
go  to  a  port,  and  there  load  in  regular  turn  a  cargo 
from  the  defendants.  On  her  arrival  the  defendants 
made  default  in  supplying  cargo,  whereby  she  lost 
one  turn.  Wind  afterwards  came  on  to  blow,  and 
the  harbour  master  therefore  would  not  allow  the 
ship  to  take  up  her  loading  berth  for  three  days 
more : — Held,  that  the  default  of  the  defendants  was 
the  proximate  cause  of  the  detention  during  those 
three  days,  and  that  the  plaintiff  was  entitled  to 
danages  hb  demurrage  in  respect  of  them.^ 

In  order  to  make  the  breach  complete  it  may  be 
advisable  that  the  ship  should  stay  during  the  agreed 
days  on  demurrage,  if  any,  unless  the  charterer  has 
refused  to  load.  At  any  rate  she  ought  to  stay  if 
required  to  do  so  by  the  charterer. 

If  the  shipowner  covenant  to  take  a  cargo  at  O., 
and  therewith  proceed  with  the  j&rsfc  convoy  that 
should  sail  for  England  fourteen  working  days 
after  the  vessel  was  ready  to  load,  and  the  freighter 
covenants  to  load  and  despatch  her  within  four- 
teen days  after  notice  that  she  is  ready  to  load ; 
but  it  is  declared  that  the  ship  may  be  detained 

^  Jones  V.  Adamsoxii  L.  R.  1  Ex,  D.  60;  45  L.  J.  Ex.  64. 
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fifteen  days  on  demurrage ;  the  freighter  on  detain- 
ing her  on  demurrage  for  the  fifteen  days  and  paying 
for  the  same,  is  in  the  same  condition  at  the  end  of 
that  time,  in  which  he  would  otherwise  have  been 
at  the  end  of  the  fourteen  days.^ 

But  if  the  whole  agreed  period  for  loading  has 
expired,  and  no  cargo  has  been  provided,  or  if  be- 
fore any  demurrage  has  been  incurred  there  has 
been  a  definite  refusal  by  the  charterer  to  supply  a 
cargo,  and  the  shipowner  still  chooses  to  keep  the 
ship  at  the  port,  he  will  do  so  at  his  own  risk,  and 
will  not  be  entitled  to  additional  damages  for  the 
subsequent  detention.* 

And  in  all  cases  where  the  charterer  has  failed 
to  perform  his  contract,  the  shipowner  is  bound  to 
do  what  may  be  reasonable  to  mitigate  the  conse-i 
quent  loss  to  himself.  If  he  can  get  cargo  from 
other  persons,  and  so  earn  freight  in  place  of  that 
agreed  for  by  the  charter-party,  he  ought  to  do  so. 
What  may  be  reasonably  required  from  him  in  this 
regard  must  depend  upon  the  circumstances  of  the 
particular  case.' 

The  owners  of  a  ship  chartered  her  on  a  voyage 
from  Cadiz  to  Guyaquil,  and  the  freighters  agreed 
to  provide  a  cargo  for  a  homeward  voyage,  or  pay 
a  sum  of  money  with  a  proviso,  that  in  the  event 
of  the  non-arrival  of  another  ship  at  Guyaquil,  then 
they  should  not  be  bound  to  provide  that  cargo. 

*  Connor  v.  Smythe,  5  Taunt.  653. 

*  Blight  V.  Page,  3  B.  &  P.  295ii ;  Dimech  u.  Corlett,  12  Moo.  P.  C.  199. 

'  Carver,  2nd  Ed.  s.  270. 
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The  latter  mentioned  ship  did  not  arrive  at  Guya- 
quil  within  the  time  allowed  to  the  first  vessel  for 
running  days,  and  she  took  another  cargo ;  hut  the 
delay  did  not  arise  from  any  act  of  the  freighters. 

The  Court  held  that  the  word  "non-arrival" 
meant  non-arrival  within  such  time  as  suited  the 
purposes  of  the  first  mentioned  ship,  and  conse- 
quently, that  the  freighters  were  not  liable  to 
damages  for  not  providing  a  homeward-bound  cargo.^ 

Final  Sailing.  The  term  "  final  sailing  of  the  vessel  from  the 
port  of  loading"  stated  in  a  charter-party  as  the 
period  for  payment  of  the  freight  or  part  of  it, 
means  the  final  departure  from  the  port  and  being 
at  sea  ready  to  proceed  on  her  voyage,  and  not 
merely  having  the  clearances  on  board,  and  being 
ready  to  sail. 

In  determining  the  point  at  w^hich  a  vessel  has 
"finally  sailed"  the  circumstances  of  the  particular 
port  of  loading  must  be  considered ;  and  where  the 
vessel  was  wrecked  after  having  her  clearances  on 
board,  and  had  left  the  dock  gates,  and  had  reached 
a  ship  canal  betw^een  high  and  low  water,  where  she 
was  subject  to  certain  regulations  under  a  local  act, 
and  w^here  she  was  liable  to  be  stopped  by  the  har- 
bour master,  it  w'as  held  that  she  had  not  finally 
sailed  w^ithin  the  meaning  of  the  charter-party.^ 

Parke,  B.  said — "  In  this  case,  the  question  for  our 
decision  arises  upon  the  terms  of  a  charter-party  by 
which  a  ship  called  the  *  General  Chasse'  was  clftir- 

^  Soamcs  V.  Lonergan,  2  L.  J.  K.  B.  lOG. 
?  Uoeliiiults  V.  Ilurrison,  23  L.  J.  Ex.  169. 
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tered  to  go  to  Cardiff,  and  proceed  to  load  at  Cardiff  a 
full  and  complete  cargo  of  coals,  not  exceeding  what 
she  could  reasonably  stow  and  carry  to  the  port  of 
landing,  and  there  to  discharge  the  cargo  to  be  taken 
from  alongside  the  vessel  according  to  the  custom 
of  the  port,  at  the  expense  of  the  freighters ;  the 
freight  to  be  paid  three-fourths  in  cash  on  the  j&nal 
sailing  of  the  vessel  from  the  port  of  lading.  The 
question  is,  whether  the  period  had  arrived  when 
three-fourths  of  the  freight  was  to  be  paid  in  cash, 
which  was  to  be  paid  on  the  final  sailing  of  the 
vessel  from  the  port  of  lading.  It  appeared  from 
the  statement  in  the  case  that  the  vessel  was  got 
ready  for  sea  and  had  got  her  clearances  from  the 
custom  house,  and  proceeded  from  the  dock  at 
Cardiff  which  communicates  with  the  sea  at  high 
water  by  means  of  dock  gates,  and  from  the  dock 
gates  down  to  the  low- water  mark  there  was  a  ship- 
canal  made,  but  before  passing  that  ship  canal,  the 
vessel  could  not  get  to  sea,  and  in  the  ship  canal 
vessels  are  towed  backwards  and  forwards  by  steam 
tugs,  the  regulations  of  the  port  preventing  any 
sails  being  hoisted,  and  the  vessel  was  liable  to  be 
stopped  by  the  harbour  master.  She  proceeded 
from  the  dock  gates,  having  passed  the  dock-gates, 
proceeded  partly  along  the  ship  canal  and  then  took 
the  ground,  and  after  her  removal  from  the  ground 
on  the  rising  of  the  tide,  she  proceeded  to  the  dock- 
gates,  and  she  took  the  ground  at  the  dock  gates, 
and  afterwards  became  a  total  wreck.    The  question 

47 
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is  'whether  that  period  of  time  had  arrived  at  which 
three-fourths  of  the  freight  was  to  be  paid.  If  it 
had  been  three-fourths  to  be  paid  at  the  time  of 
sailing  of  the  vessel  from  the  port  of  lading  simply, 
then  according  to  several  cases  on  insurance  law, 
the  sailing  is  determined  to  be  that  period  of  time 
when  the  vessel  breaks  ground,  at  that  time  fully 
fit  for  sea,  having  the  cargo  on  board  which  she 
intends  to  carry,  with  a  competent  crew,  and  having 
permission  to  leave  by  having  the  custom  house 
clearances  on  board.  If  that  had  been  the  criterion 
in  this  case,  we  think  the  vessel  might  possibly  be 
considered  as  having  broken  ground;  but  that  is  a 
point  of  some  doubt.  Certainly,  she  was  fit  for  sea 
in  every  other  respect,  and  probably  a  warranty  to 
sail  by  a  given  time  would  have  been  complied  with, 
but  we  all  think,  upon  reading  this  charter-party, 
that  something  more  is  meant  than  the  sailing  of 
the  vessel,  because  they  use  the  term  *the  final 
sailing  of  the  vessel,'  and  we  are  not  at  liberty  to 
reject  that  term ;  and  we  must  consider  that  it  is 
adopted  with  reference  to  the  particular  port  of 
Cardiff  where  the  vessel  is  to  take  on  board  her 
cargo,  and  that  it  means  something  more  than 
merely  having  the  clearances  on  board  and  being 
ready,  and  that  it  means  her  final  departure  from 
that  port,  and  being  out  of  the  limits  of  that  arti- 
ficial port,  and  being  at  sea  ready  to  proceed  upon 
her  voyage.  That  she  was  not,  and  therefore  we 
think  the  time  had  not  arrived  at  which  the  plain- 
tiff was  entitled  to  receive   three-fourths  of  his 
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freight,  and  we  distinguish  this  case  from  those  that 
were  cited  on  behalf  of  the  plaintiff,  saying  that 
all  those  which  were  applicable  were  insurance  cases 
relating  to  *  sailing'  merely,  that  is,  to  warranty  of 
sailing ;  this  is  the  construction  of  the  charter-party 
with  another  term  added  to  it,  that  is  *  final  sail- 
ing.' And  with  reference  to  the  circumstances  of 
the  port,  we  do  not  think  this  vessel  can  be  consid- 
ered as  having  finally  sailed  from  her  port  of 
lading.  The  verdict,  therefore,  will  be  for  the 
defendants." 

By  a  charter-party  two-thirds  of  the  freight  was 
payable  "ten  days  after  the  final  sailing  of  the 
vessel  from  her  last  port."  The  ship  started  on  her 
voyage  from  Cardiff  docks,  and  proceeded  as  far  as 
a  spot  300  yards  beyond  the  junction  of  the  artifi- 
cial channel  leading  from  the  docks  with  the  river 
Taff,  where  she  was  damaged  by  a  collision  which 
obliged  her  to  put  back  for  repairs.  After  ten  days 
the  shipowners  sued  the  charterers  for  the  two- 
thirds  freight: — Held,  that  the  spot  where  the 
collision  occurred  was  within  the  port  of  Cardiff, 
and  therefore  the  ship  had  not  sailed  from  the  port 
within  the  meaning  of  the  charter-party,  and  the 
freight  was  not  payable.^ 

To  sail  is  a  technical  word  and  means  "  start  on  a 
voyage."* 

A  warranty  to  sail,  without  the  word  "from,"  is 
not  complied  with  by  the  vessel's  raising  her  anchor, 

^  S.  S.  Garston  Co.  v.  Hickie,  L.B.  15  Q.B.D.580;  5  Asp.  M.L.G.  409. 
>  Yalente  v.  aibb8,28  L.J.C.P.229;  Barker  v.  McAndrew,  34  L J.C.P.  19^4 
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getting  under  sail,  and  moving  onwards,  unless  at 
the  time  of  the  performance  of  these  acts  she  has 
everything  ready  for  the  performance  of  the  voyage, 
and  such  acts  are  done  at  the  commencement  of  it, 
nothing  remaining  to  be  done  afterwards.  This 
appears  from  the  case  of  Bond  v.  Nutt,^  and  was 
so  decided  in  Ridsdale  v.  Newnham,*^  where  a  policy 
of  insurance  on  freight  and  goods  per  ship  named, 
at  and  from  Portneuf  to  London,  warranted  to  sail 
on  or  before  the  28th  of  October,  and  on  the  26th 
the  ship  dropped  down  from  Portneuf  with  an  in- 
complete crew  for  the  voyage,  and  on  the  28th 
reached  Quebec  which  was  the  nearest  place  where 
she  could  obtain  a  clearance,  and  there  completed 
her  crew,  and  on  the  29th  obtained  her  clearance, 
and  sailed  the  next  day.  Held,  that  the  dropping 
down  from  Portneuf  to  Quebec  on  the  26th,  was  not 
a  compliance  with  the  warranty. 

A  policy  of  assurance  on  ship  at  and  from  Memel 
to  the  ship's  port  of  discharge  in  England,  warrant- 
ed to  depart  on  or  before  a  particular  day : — ^Held, 
that  this  warranty  required  not  only  that  the  ship 
should  set  sail  on  the  voyage,  but  that  she  should 
be  out  of  the  port  on  or  before  the  day ;  and,  there- 
fore, where  she  set  sail  on  the  voyage  before  the 
day,  but  was  detained  within  the  harbour  by  ad- 
verse winds  until  after  the  day,  this  was  not  a  com- 
pliance with  the  warranty.' 

>  Cowper,  601 ;  Lang  v,  AnderdoOj  3  B.  &  C.  405. 

»  3  M.  &  S.  466. 

*  Moir  V.  The  Boyal  Exchange  Assorance  Co.,  3  M.  &  S*  461* 
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When  a  vessel  breaks  ground  and  crosses  the  bar 
without  any  intention  of  returning,  but  is  not  at 
that  time  in  a  condition  to  prosecute  her  voyage, 
nor  is  it  intended  that  she  should  do  so  until  she 
gets  her  necessary  papers,  the  vessel  will  be  deemed 
not  to  have  sailed. 

Thus,  where  the  owner  of  the  ship  **  Royal  Oak," 
chartered  by  the  defendant,  gave  to  the  plaintiffs, 
to  whom  he  was  indebted,  the  following  order  on 
the  defendant : — "  Please  to  pay  to  H.  &  P.  (the 
plaintiffs)  on  the  *  Royal  Oak'  being  loaded  and 
sailed,  out  of  the  advance,  73  Z."  This  order  was 
agreed  to  by  the  defendant.  The  ship  being  loaded 
left  the  harbour  where  she  lay,  with  her  Captain 
and  crew  on  board,  but  without  her  necessary 
papers,  and  the  Captain  returned  on  shore  to  pro- 
cure them,  the  ship  in  the  meantime  standing 
off  and  on  under  easy  sail ;  but  it  being  discovered 
that  she  had  in  leaving  the  harbour  struck  on  the 
bar,  she  was  brought  back,  and  her  cargo  was 
unloaded  : — Held,  first,  that  the  loading  and  sailing 
of  the  ship  were  conditions  precedent  to  the  pay- 
ment of  the  money.  Secondly,  that,  under  the 
circumstances,  the  ship  had  never  sailed.^ 

When  a  ship  leaves  her  port,  ready  for  her  voyage 
and  for  the  purpose  of  proceeding  on  her  voyage, 
without  intending  to  come  back,  she  must  be  taken 
to  have  "  finally  sailed,*'  although  she  may  after- 
wards be  driven  back  by  stress  of  weather. 

1  Eudson  V.  BiltoDi  20  L.  J.  Q.  B«  27, 
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A  charter-party  provided  that  the  ship  should 
take  in  a  cargo  at  P.  Dock,  Cardiff,  and  proceed  to 
Bombay,  and  that  an  advance  of  one-third  of  the 
freight  should  be  made  to  the  owners  within  eight 
days  "  from  final  sailing  of  the  vessel  from  her  last 
port  in  the  United  Kingdom.'*  The  ship  took  in 
her  cargo  and  was  towed  seven  or  eight  miles  out 
to  sea,  where  owing  to  bad  weather,  she  anchored. 
She  was  afterwards  driven  from  her  anchorage  and 
drifted  back  into  the  port  of  Cardiff.  The  cargo 
was  jettisoned,  and  she  afterwards  took  in  another. 
The  ship  had  never  been  beyond  the  limits  of  the 
port  of  Cardiff,  as  defined  for  fiscal  purposes,  though 
she  had  left  the  port  in  its  ordinary  commercial 
sense : — Held,  that  she  had  "  finally  sailed  from  her 
last  port."  ^ 

Jessel,  M.  R.  said: — "If  only  one  port  is  men- 
tioned, it  might  be  more  correct  to  strike  out  the 
word  *last'  from  the  printed  form,  but,  if  there 
is  only  one  port,  it  must  be  both  first  and  last, 
so  I  do  not  think  that  any  stress  is  to  be  laid 
on  the  expression.  The  form  is  printed  for  con- 
venience, and,  if  necessary,  is  intended  to  be  al- 
tered to  suit  the  circumstances.  The  use  of  the  word 
*  last*  does  not  necessarily  imply  that  there  is  more 
than  one  port.  The  question  then  is,  what  is  meant 
by  sailing  from  the  last  port.  The  word  *  port*  is 
doubtless  used  in  its  ordinary  commercial  sense. 
The  port  of  Cardiff  for  ordinary  commercial  purposes 
must  not  be  treated  as  extending  seven  miles  out 

1  Price  V.  Liyingstoue,  L.  B.  9  Q,  B.  D.  679  j  53  L.  J.  Q.  B.  118. 
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to  sea.  The  vessel  was  towed  out  into  the  Bristol 
Channel  for  a  distance  of  seven  or  eight  miles  from 
the  port  in  its  ordinary  commercial  sense.  The 
question  is,  had  she  finally  sailed.  The  argument 
is  that  because  she  stranded  she  did  not  finally  sail. 
The  answer  to  that  is  that  she  had  finally  sailed  as 
soon  as  she  had  left  the  port  for  the  purpose  of 
proceeding  on  her  voyage  without  any  intention 
of  coming  back.  It  cannot  be  contended  that  she 
had  not  *  sailed '  merely  because  she  was  in  tow. 
According  to  that,  she  might  have  proceeded  200 
miles  upon  her  voyage  and  yet  be  construed  as 
not  having  finally  sailed.  I  am  of  opinion  that  the 
decision  appealed  from  is  right." 

In  Thompson  v.  Gillespy,^  the  declaration  alleged 
a  charter-party,  under  which  the  plaintiff's  ship, 
being  tight,  staunch,  &c.,  and  every  way  fitted  for 
the  voyage,  should  load  a  cargo  at  Sunderland,  and 
proceed  to  Constantinople,  "one-fourth  of  the  freight 
to  be  advanced  on  the  ship  having  sailed,  less  51. 
per  cent,  for  insurance."  It  then  averred  that  the 
ship  was  loaded,  and  sailed  for  Constantinople,  pur- 
suant to  the  charter-party,  and  alleged  as  a  breach, 
that  the  defendant  (the  charterer)  had  not  paid  the 
one-fourth  of  the  freight.  It  was  pleaded  that  the 
ship  did  not  sail  for  Constantinople  pursuant  to  the 
charter-party.  The  facts  were,  that  the  ship  left 
Sunderland  Docks,  to  save  a  spring  tide,  with  her 
rigging  and  equipment  incomplete,  and  part  of  her 
crew  absent,  and  anchored  in  the  roads,  where  she 

1  24  L.  J.  Q.  B.  340. 
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was  lost,  during  the  absence  on  shore  of  the  master, 
who  had  not  then  signed  the  bills  of  lading : — Held, 
that  she  had  not  sailed  pursuant  to  the  charter- 
party. 

Lord  Campbell,  C.  J.,  in  the  course  of  his  judg- 
ment said: — "  When  tlie  loss  happened,  the  ship  had 
left  the  harbour  of  Sunderland,  but  she  had  not 
commenced  her  voyage  to  Constantinople.  Her 
crew  was  not  complete ;  the  master  and  mate  had 
not  come  on  board,  her  shrouds  and  her  cables  had 
not  been  put  in  proper  condition  for  the  voyage; 
and  although  the  cargo  was  on  board,  the  master 
had  not  signed  the  bills  of  lading.  The  ship  left 
the  harbour  with  the  intention  that  she  should  be 
anchored  in  the  roadstead,  and  lie  there  till  the  crew 
should  be  completed,  the  master  and  mate  come  on 
board,  the  shrouds  and  cables  should  be  put  into 
proper  condition,  and  the  bills  of  lading  should  bo 
signed.  There  she  was  to  prepare  for  the  commence- 
ment of  the  voyage,  because  it  was  more  convenient 
that  for  these  purposes  she  should  lie  there  than  in 
the  harbour.  But  although  she  had  left  the  harbour 
without  the  intention  of  returning  thither,  she  had 
left  the  harbour  with  the  intention  of  not  commenc- 
ing the  voyage  till  the  necessary  preparations  should 
be  completed.  There  is  no  pretence  for  the  sugges- 
tion that  she  had  commenced  the  voyage  and 
was  driven  back,  or  stopped  by  the  occurrence  of 
somethins:  unforeseen.  Tlie  intention  when  she 
crossed  the  bar  unquestionably  was  that  being  still 
unfit  to  proceed  to  sea,  she  should  remain  at  anchor 
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till  the  preparations  for  the  voyage  were  completed ; 
and  before  they  were  complete  she  was  totally  lost. 
Under  these  circumstances,  can  it  be  said  that  she 
had  sailed  for  Constantinople  in  pursuance  of  the 
charter-party  ?  It  was  admitted  that,  according  to 
Ridsdale  v.  Newnham,^  and  several  other  cases  to 
the  same  effect,  she  oould  not  be  said  to  have  sailed, 
within  the  meaning  of  a  warranty  in  a  policy  of 
insurance,  that  she  should  sail  from  Sunderland  to 
Constantinople  on  or  before  the  day  on  which  she 
was  lost.  Why  should  the  time  of  sailing,  when, 
according  to  the  charter-party,  a  portion  of  the 
freight  was  to  become  payable,  be  calculated  on  a 
different  principle?  It  could  not  have  been  the 
meaning  of  the  charter-party  that  a  portioi^  of  the 
freight  should  be  payable  by  the  merchant,  and 
should  be  at  his  risk,  at  a  time  when  the  ship,  al- 
though at  sea,  was  unseaworthy,  and  was  preparing 
for  the  voyage,  and  when,  a  total  loss  happening,  a 
policy  of  insurance  on  the  freight  would  have  yielded 
him  no  indemnity.  The  decision  of  the  Court  of 
Exchequer,  in  Roelandts  v.  Harrison,*  was  upon  a 
similar  clause  in  a  charter-party,  and  appears  to  us 
to  be  strongly  in  point.  There  the  freight  was 
made  payable  on  the  *  final  sailing  of  the  vessel 
from  the  port  of  loading.*  But  where  only  one 
sailing  from  the  port  of  loading  is  contemplated,  we 
can  see  no  difference  between  *  the  sailing  of  the 
ship'  and  *  the  final  sailing  of  the  ship.'    The  facts 


'  3  M.  &  S.  456. 
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are  stronger  in  the  present  case  tlian  in  Eoelandts 
V.  Harrison/  to  show  that  there  had  not  been  a 
sailing,  and  that  when  the  ship  was  wrecked  she  was 
only  preparing  to  sail.  The  verdict  therefore  must 
be  for  the  defendant." 

To  tow  and  Custom  and  long  usage  have  prescribed  in  almost 

ftSSlSli 

Deviation.  all  voyagcs  a  certain  course  of  navigation,  as  the 
safest,  most  direct,  and  expeditious  mode  of  proceed- 
ing from  one  of  the  termini  to  the  other ;  the  course 
thus  prescribed  by  usage  is  the  lawful  course  of  the 
voyage  contracted  for  and  insured  against;  and 
being  a  matter  of  general  mercantile  notoriety,  will 
be  presumed  to  have  been  foreseen  and  contem- 
plated by  the  parties  to  the  contract  at  the  time  of 
entering  into  it.  The  underwriter  agrees  to  indem- 
nify the  assured  upon  the  condition  universally 
implied,  that  the  assured  will  strictly  pursue  the 
regular  and  customary  course  of  the  voyage  insured, 
and  carry  it  to  its  termination  with  all  safe,  con- 
venient and  practicable  expedition,  and  the  under- 
writer will  be  freed  from  his  liability  from  the 
moment  of  any  failure  to  carry  out  this  conditio.n. 
This  tacit  understanding  not  to  depart  from  the 
lawful  course  of  the  voyage  insured,  is  technically 
called  an  implied  condition  not  to  deviate ;  and  a 
deviation  in  the  legal  sense  of  this  term  may  be 
defined  to  be  any  unnecessary  or  imexcused  depar- 
ture from  the  usual  course,  or  general  mode  of 
carrying  on  the  voyage  insured,  by  which  the  risk 

>  23  L.  J.  Ex.  169. 
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is  altered,  though  the  original  terminus  ad  quern  of 
the  voyage  insured  is  still  kept  in  view.^ 

Express  stipulations  limiting  this  implied  contract 
are  now  usually  introduced  into  charters  thus: — 
"  The  owners  reserve  to  themselves  liberty  for  the 
steamer  to  sail  with  or  without  pilots,  to  tow  and  be 
towed,  and  to  assist  vessels  in  all  situations,  to  pro- 
ceed to  the  above  port  of  destination,  via  any  port 
or  ports,  in  any  order  or  rotation,  and  for  any 
purpose,  whether  in  or  out  of  the  advertised  route, 
and  to  touch  at  any  port  or  ports  more  than  once 
without  the  same  being  considered  a  deviation, 
whatever  may  be  the  reason  for  calling  at,  or  enter- 
ing such  port  or  ports;"  or 

"  With  liberty  to  call  at  any  ports  in  any  order, 
to  sail  without  pilots,  and  to  tow  and  assist  vessels 
in  distress,  and  to  deviate  for  the  purpose  of  saving 
life  or  property ; "  or 

"  With  liberty  to  call  at  any  ports  on  the  way  for 
coaling  or  other  necessary  purposes,  to  sail  without 
pilots,  and  to  tow  and  assist  vessels  in  distress,  and 
to  deviate  for  the  purpose  of  saving  life ;"  or  "with 
liberty  to  tow  and  assist  vessels  in  all  situations." 

Where  the  charter-party  contains  a  provision 
that  the  vessel  may  "  assist  and  tow  vessels  in  all 
situations,"  it  is  not  competent  to  the  owner  to  deny 
that  the  attempt  to  salve  a  vessel  in  distress  was 
within  the  scope  of  the  authority,  and  in  tlie  course 
of  the  employment  of  the  master.' 

^  Amould  on  M.  I.  6th  Ed.,  Vol.  1,  450;  3  Eont's  Com.  424* 
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In  Stuart  v.  British  &  African  S.  Nav.  Co.^  it 
was  held,  that  a  deviation  was  excused  by  the  clause 
"  to  tow  and  assist  vessels  in  all  situations,"  although 
no  life  was  in  danger.  But  the  Court  considered 
that  some  limit  must  be  implied  to  the  general  liberty 
"  to  tow  and  assist ; "  though  they  did  not  define  that 
limit.  Perhaps  it  may  be  said  that  the  deviation,  to 
be  within  the  clause,  must  at  the  time  be  apparently 
consistent  with  the  main  purpose  of  the  voyage. 

And  it  was  determined  for  the  first  time  in  Eng- 
land in  the  case  of  Scaramanga  v.  Stamp,^  what  was 
the  legal  effect  of  a  deviation  for  the  purpose  of 
saving  life  and  property  or  either  of  them ;  this  case 
recognised  the  principles  upon  which  similar  ques- 
tions had  been  judicially  dealt  with  in  America,  and 
the  whole  subject  with  the  several  decisions  bear- 
ing thereon  were  discussed  at  length  by  Cockburn, 
C.  J.,  who  held  that  a  deviation  made  by  a  vessel 
for  the  purpose  of  saving  property  is  not  justifiable, 
and  the  shipowner  is  liable  to  the  charterer  for  loss 
or  damage  to  cargo  occasioned  thereby ;  but  a  de- 
viation made  solely  for  the  purpose  of  saving  life  is 
justifiable,  and  this  decision  was  affirmed  on  appeal. 

The  facts  were  that  the  steamer  "Olympias" 
was  carrying  a  cargo  of  wheat  under  a  charter-party, 
when  she  sighted  another  vessel  the  "  Arion,"  in 
distress,  and  on  nearing  her  found  that  her  machin- 
ery had  broken  down,  and  that  she  was  helpless. 
The  weather  was  fine,  and  there  would  have  been 
no  difficulty  in  taking  off  the  crew ;  but  instead,  an 

'  32  L.  T.  257.  »  L.  R.  6  C.  P.  D.  295. 
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agreement  was  made  that  the  "  Olympias"  should 
tow  the  "  Arion"  to  the  Texel  for  the  sum  of  1000/. 
On  the  way  to  the  Texel  with  the  "  Arion"  in  tow, 
the  "Olympias"  got  ashore  on  the  Terschelling 
Sands,  and  she  and  her  cargo  were  ultimately  lost. 

In  Davis  v.  Garrett,^  a  vessel  carrying  lime  under 
a  contract  which  excepted  "  fire  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  &c.,"  was 
taken  out  of  her  proper  course,  and  while  out  of  it 
fell  in  with  bad  weather.  The  lime  was  conse- 
quently wetted  and  heated,  so  that  the  vessel  took 
fire,  and  had  to  be  run  ashore ;  and  the  lime  was 
lost.  It  was  held  that  the  shipowner  was  liable  to 
the  shipper  for  its  value.  To  the  contention  that 
there  was  no  natural  or  necessary  connection  be- 
tween the  deviation  and  the  loss,Tindal,  C.  J.,  said: 
"  We  think  the  real  answer  to  the  objection  is  that 
no  wrong  doer  can  be  allowed  to  apportion  or  qua- 
lify his  own  wrong ;  and  that  as  a  loss  has  actually 
happened  whilst  his  wrongful  act  was  in  operation 
and  force,  and  which  is  attributable  to  his  wrong- 
ful act,  he  cannot  set  up  as  an  answer  to  the  action 
the  bare  possibility  of  a  loss  if  his  wrongful  act  had 
never  been  done.  It  might  admit  of  a  diflEerent 
construction  if  he  could  show,  not  only  that  the 
same  loss  might  have  happened,  but  it  must  have 
happened  if  the  act  complained  of  had  not  been 
done." 

In  these  two  cases  the  loss  occurred  during  the 
deviation;  but  the  authority  of  the  latter  case,  at 

» 6  BiDg,  718, 
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any  rate,  seems  to  extend  to  cases  in  which  the  loss 
has  occurred  at  any  time  after  the  deviation  has 
commenced,  even  though  the  ship  has  got  back  to 
her  proper  course,  so  that  in  a  geographical  sense 
the  deviation  has  come  to  an  end.  For  as  some 
delay  will  have  occurred,  the  shipowner  will  fail  to 
show,  in  the  language  of  Tindal,  C.  J.,  that  the 
loss  "must  have  happened,"  notwithstanding  the 
deviation. 

shipbrokers'  Where  a  charter-party  is  completed  by  a  broker, 
oommiaaion.  hc  Ordinarily  inserts  a  clause  stipulating  that  a 
commission,  which  is  usually  5  per  cent.,^  shall  be 
paid  to  him  by  the  shipowner,  and  frequently  pro- 
vides that  it  shall  become  due  to  him  on  the  signing 
of  the  charter-party.  If  there  is  such  a  clause,  the 
rights  of  the  parties  are,  of  course,  governed  by 
their  own  contract. 

It  is  no  answer  to  an  action  by  a  broker  for 
commission  for  procuring  freight,  that  the  charter- 
party  procured  was  such,  that  if  the  charterer  failed 
to  obtain  certain  licences,  the  voyage  would  be 
illegal.* 

A  shipbroker  who  procures  a  bargain  for  the 
hire  of  a  vessel  is  entitled  to  receive  from  the  owner 
a  certain  commission  on  the  amount  of  freight,  if 
the  contract  is  perfected,  but  not  otherwise.  So 
where  a  broker  had  negotiated  the  hire  of  a  vessel, 
and  a  memorandum  for  a  charter  was  signed  by  the 
parties,  but  the  bargain  afterwards  went  off,  and 

1  Brown  v.  Naimei  9  C.  &  F.  201.  >  Hainos  v.  Bosk,  5  Taunt.  521. 
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the  ship  was  not  employed,  it  was  held  that  the 
broker  could  not  maintain  an  action  against  the 
shipowner  to  recover  the  commission,  or  a  compen- 
sation for  his  work  and  labour.^ 

In  Broad  v.  Thomas,^  the  shipowner  had  employed 
the  plaintiff,  a  broker,  to  procure  a  charter  for  the 
ship  "  Betsy."  The  plaintiff  found  one  Emden  who 
was  willing  to  charter  the  "  Betsy,"  and  signed  a 
paper  containing  the  terms  on  which  the  ship  was 
to  be  hired ;  but  before  the  charter-party  could  be 
drawn  up  the  defendant  refused  to  go  on  in  the 
busiaess,  whereupon  the  plaintiff  commenced  an 
action  to  obtain  payment  for  his  trouble ;  it  was 
held,  that  as  no  charter-party  had  been  signed  there 
was  no  contract  to  bind  the  defendant. 

If  the  negotiation  falls  through  on  account  of 
any  fault  in  the  broker,  he  is  not  entitled  to  recover 
any  thing  in  the  shape  of  remuneration,  nor  is  he, 
in  such  case,  entitled  to  recover  for  any  expenses 
which  he  may  have  been  put  to,  unless  such  ex- 
penses are  unusual,  and  have  been  incurred  in 
consequence  of  the  shipowners  having  urged  him  to 
extraordinary  expedition  in  the  matter.^ 

Thus  where  the  plaintiff,  a  broker,  had  been  em- 
ployed by  a  shipowner  to  obtain  a  charter-party  for 
one  of  his  vessels  to  the  island  of  Jamaica.  A 
memorandum  was  entered  into  for  the  chartering 
of  the  ship  by  which  it  was  stipulated,  that  th^ 
cargo  of  log- wood,  &c.,  was  to  be  carried  to  Jamaica, 

*  Read  v.  Rann,  10  B.  &  C.  438.  «  7  Ring.  99. 
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the  ship  was  to  be  at  liberty  to  put  into  Morant 
Bay,  and  the  usual  places  adjacent.  When  the 
charter-party  was  drawn  up,  it  appeared  that  the 
plaintiff  had  inserted  one  guinea  per  ton  as  the  rate 
of  freight  for  the  log-wood,  and  had  named  Plan- 
tain Grarden  River  Bay,  as  one  of  the  places  at 
which  the  vessel  might  put  in,  as  well  as  Morant 
Bay.  Upon  this,  the  defendant  objected  to  signing 
the  charter-party,  and  told  the  plaintiff  that  the 
freight  of  this  log-wood  ought  to  have  been  five 
guineas,  and  unless  it  was  altered  to  that  sum  he 
would  be  off  the  bargain.  The  plaintiff  said  five 
guineas  was  an  unusual  sum.  The  defendant  re- 
quired him  to  go  to  the  freighter  and  get  it  altered, 
repeating  that  if  he  did  not  he  would  be  off  the 
bargain ;  and  he  gave  him  half  an  hour  to  do  this, 
saying  to  him — "  Why  should  you  object,  you  will 
have  your  commission  whether  or  no."  The  matter 
was  not  arranged,  and  the  bargain  eventually  went 
off.  The  plaintiff  had  had  bills  printed,  and  in- 
curred some  other  expenses.  It  appeared  that  the 
defendant  had  desired  him  to  use  all  expedition  in 
the  matter.  Held,  that  the  plaintiff  was  not  entitled 
to  any  commission. 

Where  the  amount  of  freight  to  be  earned  is 
uncertain,  the  broker's  right  to  recover  commission 
is  not  dependent  on  the  amount  of  freight  to  be 
earned ;  he  is  entitled  to  something  which  is  not  to 
be  cut  down  by  the  loss  of  the  ship  or  not  getting 
a  cargo ;  and  if  so,  it  cannot  depend  upon  a  nice 
calculation  of  what  the  sliip  might  have  brought 
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home.  And  so  it  is  as  to  the  uncertainty  as  to  the 
time  of  arrival  of  the  ship,  and  the  consequent  un- 
certainty of  what  the  shipowner  is  to  receive.  At 
all  events,  the  broker  is  entitled,  where  several  rates 
of  freight  are  mentioned,  to  his  commission  on  the 
smaller  sum. 

The  plaintiff,  a  shipbroker,  procured  for  the  defen- 
dant, as  shipowner,  a  charter-party,  by  which  the 
defendant  was  to  receive  4/.  15«.  per  ton,  for  every 
ton  of  guano  delivered  by  him  at  a  certain  port,  if 
delivered  before  a  certain  day;  and  if  not,  4 1. 128.  Qd. 
only.  In  an  action  by  the  plaintiff,  for  work  and 
labour,  in  procuring  the  charter-party,  and  for  com- 
mission :  Held,  that  to  maintain  this  action  it  was 
not  necessary  for  the  plaintiff  to  show  what  amount 
of  freight  had  been  earned  by  the  ship ;  that  some 
commission  was,  at  all  events,  due  to  the  broker,  and 
that  the  amount  of  it  was  a  question  for  the  jury.^ 

If  the  contract  is  brought  about  through  the 
broker's  introduction  of  the  parties,  he  is  entitled 
to  his  commission,  whether  he  himself  works  the 
matter  out,  or  the  principals  complete  it  without 
his  help. 

The  rule  is,  that  when  a  broker  has  introduced 
the  Captain  of  a  ship  and  a  merchant  together,  and 
they  by  his  means  enter  into  some  negotiations  as  to 
the  intended  voyage,  the  broker  is  entitled  to  com- 
mission if  a  charter-party  be  effected  between  them 
for  that  voyage,  even  though  they  may  employ 

»  Hill  r.  Kitohing,  16  L.  J.  C.  P.  251 ;  Winter  v.  Mair,  3  Taunt.  530. 
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another  broker  to  prepare  the  charter-party,  or  may 
write  the  charter-party  themselves.  If  a  broker  be 
authorised  by  both  parties,  and  acting  as  the  agent 
of  each,  communicates  to  the  merchant  what  the 
shipowner  charges,  and  also  communicates  to  the 
shipowner  what  the  merchant  will  give,  and  he 
names  the  ship  and  the  parties  so  as  to  identify  the 
transaction,  anda  charter- party  be  ultimately  effected 
for  that  voyage,  this  broker  is  entitled  to  his  com- 
mission: but,  if  he  does  not  mention  the  names  so  as 
to  identify  the  transaction,  he  does  not  get  his 
commission;  to  the  exclusion  of  another  broker,  who 
afterwards  introduces  the  parties  personally  to  each 
other.^ 

His  introduction,  however,  must  have  been  direct, 
it  is  not  enough  that  he  has  mentioned  the  matter 
to  somebody  else,  who  has  brought  the  parties  to- 
gether. Nor  would  it  suffice  that  he  had  introduced 
the  shipowner  to  another  broker  who  effected  a 
charter  of  the  ship.  A  custom,  said  to  exist  among 
shipbrokers,  that  the  introducing  broker  should  be 
paid  under  these  circumstances,  has  been  considered 
to  be  unreasonable  and  invalid.  So,  wlicre  the 
plaintiffs,  shipbrokers,  were  employed  by  the  defen- 
dants, shipowners,  to  procure  charters  for  certain 
ships;  the  plaintiffs  introduced  the  defendants  to 
another  firm  of  brokers,  and  negotiations  were  com- 
menced at  the  office  of  the  last  named  firm  witli  L. 
for  the  chartering  of  these  ships.     The  negotiations 

»  Burnett  v.  Bouch,  9  C.  &  P.  620. 
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with  L.  came  to  nothing,  but  L.,  from  the  knowledge 
thus  acquired,  informed  M.  that  the  defendants  had 
a  ship  in  want  of  a  charterer,  and  M.  became  the 
charterer  of  the  ship  of  the  defendants.  In  an 
action  by  the  plaintiffs  to  recover  broker's  commission 
from  the  defendants  on  the  charter  of  this  ship — 
Held,  that  the  plaintiffs'  services  in  the  transaction 
were  too  remote.^  Pollock,  C.  B.,  said  : — "  To  allow 
the  plaintiffs  to  recover  under  these  circumstances 
would  be  to  allow  them  to  enforce  a  claim  one  step 
beyond  the  most  extravagant  claim  ever  made  by  a 
broker.  A  custom  that  one  man  is  to  be  paid  for 
another  man's  work  may  be  a  good  custom,  if  there 
be  a  direct  connexion  between  one  of  the  principals 
in  the  transaction  and  the  broker  who  claims  to  be 
paid;  but  if  a  broker  gives  to  the  principal  the 
name  of  another  person,  who  names  another,  who 
alludes  to  another,  and  so  on,  and  the  principal 
employs  the  last  named,  that  the  broker  should 
have  any  claim  on  the  principal  in  such  a  case  is 
simply  preposterous,  even  though  a  custom  be  al- 
leged in  support  of  such  .claim.  No  usage  could 
make  such  a  custom  a  good  custom." 

Where  the  plaintiff,  a  shipbroker,  introduced  one 
of  the  defendants  to  another  broker,  B.,  who  was  a 
merchant  and  shipowner,  and  through  B.  defendants 
were  introduced  to  a  third  shipbroker,  C,  and 
through  C.  defendant's  ship  was  chartered  by 
S.  &  Co.    The  plaintiff  sued  defendants  for  commist 

1  Gibfiou  V.  Ciijk,  31  L.  J,  Dz,  3(Nb. 
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sion  in  respect  of  that  charter ;  the  question  being 
left  to  the  jury,  a  verdict  was  found  for  the  plaintiff.* 
L.  a  shipbroker,  informed  S.  &  Co.,  shipbrokers, 
of  two  steamships  belonging  to  the  G.  &  N.  T.  Co. 
as  available  for  the  purposes  of  a  foreign  Govern- 
ment. S.  &  Co.  communicated  this  information  to 
P.  the  authorized  agent  of  the  foreign  Government, 
and  P.  in  the  first  instance,  chartered  one  of  the 
ships  for  his  Government  for  six  months.  This 
charter  was  continued  for  another  six  months  with- 
out communication  with  L.,  at  the  expiration  of 
which  time  a  renewed  charter-party  was  entered 
into  for  another  six  months,  S.  &  Co.  receiving  their 
commission  on  these  transactions ;  the  original  char- 
ter-party containing  no  provision  as  to  renewal, 
P.  subsequently,  and  without  communication  with 
L.,  chartered  the  other  ship  also  on  behalf  of  his 
Government,  S.  &  Co.  receiving  their  commission, 
and  they  paid  to  L.  his  commission  according  to 
agreement  between  them,  on  the  charter  of  the  first 
ship  for  the  first  six  months.  In  an  action  by  the 
assignees  of  L.  against  S.  &  Co.  for  broker's  com- 
mission on  the  charter  of  both  these  ships,  L.  gave 
evidence,  written  and  verbal,  of  an  agreement 
between  himself  and  S.  &  Co.,  under  which  he  claim- 
ed to  be  entitled  to  half  of  the  commission  to  be 
received  by  S.  &  Co.  on  the  charter  of  both  ships, 
and  tendered  evidence  of  a  custom  among  brokers 
by  which  he,  as  "introducing  broker,"  would  be 
entitled  to  share  commission  on  a  renewal  of  the 

>  EjnaBton  v.  NioholsoDi  8  L.  T.  071. 


8HIPBR0KEB8'  RIGHT  TO  COMMISSION.  389 

charter,  without  any  special  agreement  to  that 
effect : — Held,  that  there  was  evidence  for  the  jury- 
that  the  agreement  made  respecting  the  first  ship  ap- 
plied to  the  other  also,  and  that  the  question  whether 
it  did  so  apply  ought  to  have  been  left  to  the  jury ; 
and  that  the  evidence  as  to  the  alleged  custom  ought 
not  to  have  been  rejected.  Per  Pollock,  C.  B., — 
That  when  parties  enter  into  a  special  agreement, 
or  one  out  of  the  ordinary  course  of  business,  a 
custom  to  control  or  vary  such  agreement  does  not 
attach.^ 

In  Wilkinson  v.  Martin,*  it  was  held,  that  to  enable 
a  broker  to  recover  a  commission  on  the  sale  of  a 
ship,  the  mere  fact  of  his  having  introduced  the 
purchaser  to  the  seller  will  not  be  sufl&cient ;  but  if 
it  appears  that  such  introduction  was  the  founda- 
tion on  which  the  negotiation  proceeded,  the  parties 
cannot  afterwards,  by  agreement  between  them- 
selves, withdraw  the  matter  from  the  broker's 
hands,  and  deprive  him  of  his  commission. 

The  broker  will  be  entitled  to  his  commission,  if 
he  was,  up  to  a  certain  time,  the  agent  or  middle- 
man between  the  parties,  although  the  contract  be 
afterwards  completed  without  his  instrumentality 
or  interference. 

Where  several  brokers,  and  among  others  the 
plaintiffs,  in  whose  hands  a  ship  has  been  placed 
for  sale,  have,  unknown  to  each  other,  been  in 
communication  with  the  same  party  who  ultimate- 
ly purchases,  and  with  whom  the  seller  himself| 

^  Allan  V*  SundioSi  31  L.  J.  Ex.  807.  >  8  C.  4  F, 
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before  any  of  them,  had  communicated,  but  the 
plamtiflFs  had  first  introduced  the  parties  in  the 
particular  transaction,  and  the  principals  completed 
the  negotiation.  The  evidence  being  that,  accord- 
ing to  usage,  the  broker  who  first  introduced  the 
purchaser  would  be  entitled  to  commission,  and  this 
being  in  effect  the  contract  between  the  plaintiffs 
and  the  defendant : — Held,  that  the  question  was 
whether  the  purchaser  was  found  through  the  plain- 
tiffs' introduction,  and  if  so,  they  would  be  entitled 
to  receive  the  commission.  ^ 

It  is  the  common  practice  for  a  charter-party 
effected  through  a  broker  to  have  in  the  margin  a 
clause  that  a  certain  commission  "  is  due  on  the 
execution  of  this  charter-party"  to  the  broker.  This 
commission  is  payable  by  the  ship,  but  the  broker, 
not  being  a  party  to  the  charter-party,  cannot 
enforce  it  by  action  upon  that  contract.  He  can- 
not, therefore,  proceed  for  it  against  the  ship  under 
the  County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act,*  as  a  claim  arising  out  of  an  "agreement 
made  in  relation  to  the  use  or  hire  of  any  ship."  ^ 

The  M.,  while  on  a  voyage,  was  chartered  by  her 
owners,  through  shipbrokers,  for  a  future  voyage. 
Subsequently,  the  shipbrokers  arrested  the  M.  in  a 
suit  for  necessaries,  to  recover  their  commission  on 
obtaining  the  charter-party : — Held,  that  the  com- 
mission in  question  did  not  come  within  the  mean- 

»  Canard  v.  Van  Oppen,  1  F.  &  F.  716. 

•  32  &  33  Vict.  c.  51  s.  2. 

»  The  Nuoya  Bafiaelina,  L.  B.  3  A.  &  £.  483. 
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ing  of  the  term  "  necessaries."^  Butt,  J.  said: — "  I 
am  of  opinion  that  the  writ  and  subsequent  pro- 
ceedings in  this  case  must  be  set  aside.  The  claim 
is  based  on  the  6th  section  of  the  Act  of  Parliament, 
3  &  4  Vict.  c.  65,  which  gave  the  Court  of  Admi- 
ralty jurisdiction  to  decide  certain  claims,  amongst 
others,  claims  for  necessaries  supplied  to  any  foreign 
ship.  The  question  is  whether  this  Court,  or  any 
division  of  the  High  Court,  has  jurisdiction  to  en- 
tertain such  an  action  as  this.  Now  it  is  perfectly 
true  that,  a  very  long  time  a§o,  the  claim  for  neces- 
saries appears  to  have  been  limited  to  repairs, 
equipment,  anchors,  chains,  &c.,  actually  furnished 
to  the  ship  herself,  as  a  necessary  part  of  the  ship 
and  her  equipment.  It  is  true  that  in  recent  times 
the  Courts  have  gone  beyond  that,  and  there  are, 
no  doubt,  claims  for  necessaries  in  cases  of  money 
paid  for  the  purpose  of  the  ship  which  have  been 
held  to  bo,  and  are  properly,  necessaries.  I  very 
much  doubt  whether  a  sum  expended,  not  for  the 
purpose  of  the  voyage  in  course  at  the  time,  nor  for 
the  voyage  immediately  to  be  undertaken,  has  ever 
been  held  to  come  within  the  meaning  of  the  term 
'necessaries.'  Even  had  it  been  so  held,  I  should 
very  much  doubt  whether  a  broker's  commission 
on  a  charter-party  would  be  held  to  come  within 
the  definition.  I  do  not  believe  that  any  Court  in 
this  country  has  yet  decided  that  a  claim  of  this 
sort — nor  in  respect  of  a  voyage  in  progress  or  just 
about  to  commence,  or  for  the  purpose  of  such 

»  The  Marianne,  GO  L.  J.  Ad.  39. 
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voyage — comes  within  the  meaning  of  the  word 
*  necessaries/  As  I  understand  it,  it  certainly  would 
not.  This  being  brokerage  on  a  charter-party, 
effected  not  for  a  voyage  then  in  course  of  prosecu- 
tion, nor  when  the  ship  was  in  port  and  about  to 
sail  on  the  voyage,  but  in  a  case  where  the  ship 
was  on  the  high  seas  in  the  performance  of  another 
contract — the  charter-party  being  for  the  hire  of 
the  ship  after  the  existing  voyage  terminated.  I 
think  I  should  be  carrying  the  definition  of  the 
word  far  beyond  what  any  of  the  Courts  have  done 
if  I  held  this  claim  to  come  within  the  meaning  of 
the  word  'necessaries.'  That  being  so,  neither  this 
nor  any  other  division  of  the  High  Court  has  power 
to  entertain  the  suit  against  the  ship  in  rem.  I 
therefore  set  aside  the  writ  and  subsequent  p7vceed' 
ings,  with  costs." 

Charters  frequently  provide  that  the  ship  shall  be 
consigned,  at  the  loading  or  discharging  ports,  to 
agents  of  the  charterer  or  to  some  named  persons. 
Customary  commissions  are  payable  for  doing  the 
business  of  the  ship  at  those  places,  and  the  charterer 
may  sue  the  shipowner  for  the  loss  of  commissions 
through  a  breach  of  this  term  of  the  contract,  al- 
though that  loss  be  sustained  not  by  the  charterer 
himself  but  by  the  person  named. 

In  Robertson  v.  Wait,^  the  agreement  was  that 
the  vessel  should  be  "  consigned  to  Messrs.  E.  &  Co., 
merchants,  at  Calcutta,  on  the  usual  and  customary 
terms,"  and  it  appeared  that  one  of  the  usual  terms 

»  22  L.  J.  Ex.  209. 
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was,  that  the  consignees  should  procure  the  vessel's 
homeward  freight,  and  receive  5  per  cent  commission 
for  doing  so.  The  vessel  was  consigned  to  E.  &  Co., 
but  before  she  arrived  at  Calcutta  the  defendants 
contracted  with  another  person  to  supply  a  home- 
ward cargo.  It  was  held,  that  the  charterer  might 
sue  for  the  full  commission  on  behalf  of  E.  &  Co., 
without  showing  that  they  were  interested  in  it. 

Where  the  ship  was  chartered  for  an  outward 
voyage  to  China,  to  be  consigned  to  the  charterer's 
agents  there,  "  free  of  commission  on  this  charter," 
it  was  held,  that  the  charterers  could  not  import  a 
custom  to  the  effect  that  it  was  the  right,  under 
these  circumstances,  of  their  agents  as  consignees 
of  the  ship,  to  procure  a  charter  or  cargo  for  the 
ship  outward  from  the  Chinese  port,  and  to  be  paid 
the  usual  commission  for  doing  so,  or  to  be  paid  the 
commission,  if  the  owners,  without  default  of  the 
agents,  should  procure  a  cargo  otherwise.^ 

If  the  consignment  to  the  charterer's  agents  is 
to  be  "  free  of  commission,"  the  charterer  is  liable 
for  expenses  incurred  by  the  shipowners  in  conse- 
quence of  their  being  unable  to  clear  her.* 

In  Cross  v.  Pagliano,^  the  ship  was  chartered  for 
a  voyage  to  San  Francisco,  where  she  was  to  be 
"  consigned  to  charterer's  agents,  inwards  and  out- 
wards, paying  the  usual  commission."  The  voyage 
ended  at  San  Friancisco  and  the  ship,  after  discharg- 

^  Phillipps  V.  Briard,  25  L.  J.  Ex.  233. 

>  Russell  V.  Griffith,  2  F.  &  F.  118. 

»  Per  Bramwell,  B.,  L.  R.  6  Ex.  13. 
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ing  her  cargo,  proceeded  to  Selina  Cruz,  in  Mexico, 
to  tnke  in  a  cargo  for  Hamburg,  under  a  charter- 
party  which  had  been  made  prior  to  the  other.  The 
plaintiff's  agents  were  not  employed  in  obtaining 
this ;  but  they  had  offered  the  Captain  a  homeward 
cargo  at  San  Francisco.  It  was  held,  that  the  clause 
did  not  compel  the  shipowners  to  pay  commission  as 
if  they  had  taken  a  cargo  outwards  from  San  Fran- 
cisco. "  Whatever  would  have  to  be  done  by  a  ship's 
broker  if  a  cargo  had  been  taken  on  board  outwards 
at  San  Francisco,  the  plaintiff's  agents  were  to  do ; 
or  if  the  ship  should  sail  in  ballast,  as  in  fact  she 
did,  any  services  required  in  connection  with  her  so 
sailing  were  to  be  performed  by  those  agents." 

Where  a  ship  was  addressed  to  the  charterer's 
agents  at  London,  her  port  of  discharge,  a  special 
jury  found  that  they  might  claim  to  collect  the 
freights,  and  earn  a  commission  for  doing  so.^ 

In  Hibbert  v.  Owen,^  a  charter  made  by  London 
shipbrokers  on  their  own  account,  for  an  outward 
voyage,  contained  the  clause, "  a  commission  of  5  per 
cent,  on  this  charter  to  be  paid  to  .  .  .  (plain- 
tiffs) to  whom  the  vessel  is  to  be  addressed  on  her 
return  to  London."  The  plaintiffs  contended  that 
on  the  ship's  return,  the  work  of  reporting  her  and 
the  ordinary  business  of  her  homeward  cargo,  such 
as  making  out  the  freight  notes  and  collecting  the 
freight  should  be  done  by  them ;  and  that  they  should 
receive  from  the  shipowners  an  address  commission 

*  Bradley  v.  Goddard,  3  F.  &  F.  638. 
■  2  P.  &  P.  602 ;  Meibuhp  v.  Prichard,  cited  McLach.  on  Sh.  181. 
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of  2^  per  cent,  on  the  homeward  freight.  It  was 
left  to  the  Jury  to  say  what  the  meaning  of  the 
clause  was  in  mercantile  usage,  and  they  found  that 
it  related  to  the  homeward  voyage,  and  gave  the 
plaintiffs  a  commission  (apparently  1^  per  cent,  on 
the  homeward  cargo),  and  reporting  fee. 

Charterer's  agents  to  whom  the  ship  is  consigned 
are  to  be  regarded  as  acting  for  the  shipowner,  as 
well  as  the  charterer,  when  collecting  freights. 
But  they  have  no  power  as  against  the  owner,  with- 
out special  authority  to  give  up  part  of  the  freight 
in  compromise  of  a  claim  for  damage  of  the  goods.^ 

If  a  charter-party  stipulate  that  "  the  charterer  where  the 

charterer 

shall  provide  and  pay  for  coals,  it  will  be  the  duty  agrees  to 
of  the  charterer  to  provide  and  pay  for  the  same ;  p*y  ^^^  ooaii. 
and  should  the  master  whilst  in  a  foreign  port  be 
under  the  necessity  of  obtaining  coals,  his  remedy 
for  the  recovery  of  any  sums  so  expended  by  him 
will  be  against  the  charterers  and  not  his  owners ; 
as  any  disbursements  he  may  make  must  be  limited 
to  such  disbursements  as  he  has  a  right  to  make 
on  the  credit  of  the  owners  of  the  ship,  and  will 
not  extend  to  disbursements  made  by  him  for  pur- 
poses for  which  the  charterers  ought  to  make  pro- 
vision, even  though  in  one  sense  it  may  be  said 
these  disbursements  are  made  on  account  of  the 
ship. 

The  owners  of  a  steamship  chartered  her  for  a 
round  voyage.    By  the  terms  of  the  charter-party 

1  Broadhead  f ,  Yolei  9  Sc.  Sees.  Ca*  (3rd)  921, 
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it  was  provided  that  the  owners  "  were  to  provide 
and  pay  for  all  •  .  .  oils,  paints,  and  stores  for  the 
vessel,  and  for  all  provisions,"  and  were  to  mam- 
tain  the  ship  in  a  thoroughly  efficient  state  of  hull 
and  machinery.    The  charterers  were  to  provide 
and  pay  for  all  coals  and  fuel.    It  was  also  provided 
that  in  the  event  of  the  ship,  in  consequence  of 
deficiency  of  men  or  stores,  collision,  want  of  re- 
pairs, breakdown,  or  other  causes,  putting  into  any 
port  or  ports,  other  than  those  to  which  she  was 
bound,  port  charges,  pilotages  and  other  expenses 
at  those  ports  were  to  be  borne  by  the  owners.    The 
charterers  were  to  appoint  the  Captain,  whose  wages 
were  to  be  paid  by  the  owners.    During  her  voyage 
the  steamer,  owing,  as  was  alleged,  to  a  leakage  of 
her  condenser,  put  into  Vigo,  which  was  not  one  of 
the  ports  to  which  she  was  bound,  and  there  took 
in  a  quantity  of  coals,  which,  it  was  alleged,  was 
necessary  in  consequence  of  the  deviation  caused 
by  the  leakage  of  the  condenser.     In  an  action  by 
the  master  against  the  owner  for  recovery  of  monies 
disbursed  for  wages  and  the  coal  taken  in  at  Vigo, 
it  was  held,  that  even  assuming  that  the  vessel  had 
put  into  Vigo  in  consequence  of  the  leakage  of  the 
condensers,  the  owners  were  not  liable  to  pay  for 
the  coal,  and  the  charterers  were  the  persons  to 
whom  the  master  should  look  to  reimburse  him.^ 

Where  a  ship  was  chartered  under  a  charter 
which  provided  that  the  Captain  should  be  appointed 

1  The  Borham  City,  L.  B.  14  P.  D.  85 ;  58  L.  J.  Ad.  46. 
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and  dismissed  by  the  charterers,  but  the  shipowners 
were  to  provide  and  pay  for  all  provisions  and  wages 
of  the  Captain  and  crew,  and  for  the  necessary 
equipment  for  the  efficient  working  of  the  ship,  and 
that  the  charterers  should  pay  for  all  the  coals, 
port  charges,  and  other  expenses,  except  those  above 
stated ;  and  the  Captain  instituted  an  action  in  rem 
against  the  owners  of  the  ship  claiming  in  respect 
of  disbursements,  consisting  of  provisions  and  coals, 
for  which  latter  item  he  had  given  a  draft  on  the 
shipowners,  which  draft  had  been  dishonoured;  the 
Court  held  that  the  master,  having  notice  of  the 
charter-party,  was  agent  for  both  the  owners  and 
the  charterers  in  respect  of  the  liabilities  of  each, 
as  determined  by  the  charter,  and  that  therefore  the 
owners  were  liable  in  respect  of  the  provisions,  but 
not  in  respect  of  the  coals.^ 

In  Morgan  v.  the  Castlegate  S.  S.  Co.,*  the  char- 
ter-party for  the  hire  of  the  vessel  stipulated  that 
the  charterers  should  provide  and  pay  for  coals. 
In  the  course  of  the  voyage  it  became  necessary  to 
procure  coals  to  enable  the  ship  to  prosecute  the 
voyage  and  earn  freight.  The  master,  who  had 
notice  of  the  terms  of  the  charter-party,  obtained 
the  coals  and  drew  on  the  charterers  for  the  value. 
The  bill  having  been  dishonoured  the  master  was 
sued  on  it,  and  he  then  instituted  a  cause  of  dis- 
bursements in  the  Court  of  Admiralty  against  ship 
and  freight : — Held,  that  as  the  shipowner  was  not 
personally  liable  for  the  disbursements,  the  master 

1  The  Targot,  5  Asp.  M.  L.  C,  54S.  >  h*  B,  (1893)  A.  C.  88, 
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had  no  maritime  lien  on  the  ship,  and  that  although 
his  claim  for  payment  out  of  the  freight  was  sup- 
ported by  considerations  of  equity,  he  had  no  lien 
on  freight,  since  by  the  practice  of  the  Admiralty 
Courts  there  cannot  be  a  maritime  lien  on  freight 
where  there  is  no  lien  on  ship  in  resp»ect  of  the 
same  debt. 

"When  a  master  is  the  servant  of  the  charterers 
and  not  of  the  shipowners,  he  has  no  right  against 
the  owners  in  respect  of  wages  and  disbursements. 
So  where  a  ship  was  chartered  under  a  time-charter 
providing  that  the  master  shall  be  appointed  by  the 
charterers,  that  the  owners  are  to  provide  and  pay 
for  all  provisions  and  wages  of  captain  and  crew, 
and  for  the  necessary  equipment  and  efficient  work- 
ing of  the  ship ;  that  the  captain  is  to  be  dismissed 
by  the  owners  if  he  fails  to  give  satisfaction,  and 
that  the  charterers  shall  provide  and  pay  for  all 
coals,  pilotages,  port  charges,  &c.,  the  master  is  the 
servant  of  the  shipowners,  and  hence  he  had  a  right 
in  rem  for  his  wages  and  such  disbursements  as  are 
necessary  for  the  navigation  of  the  ship,  and  which 
the  charterers  had  not  by  the  provisions  of  the 
charter-party  undertaken  to  pay.  If  the  charterers 
had  refused  to  make  these  disbursements,  without 
which  the  ship  could  not  be  navigated,  the  master 
would  be  entitled  to  charge  them  against  the  ship- 
owners.^ 
Cesser  of  Somctimcs  it  is  intended  that  the  charterer  shall 

liabiutyoiaue.  j^^^.  cQ^tinue  responsible  for  the  performance  of  the 

1  The  Beeswiog,  6  Asp.  M.  L.  C.  484. 
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charter-party  after  he  has  provided  the  agreed 
cargo;  but  that  the  shipowner  shall  have  his  reme- 
dies against  the  goods,  and  under  the  bills  of  lading 
only.  The  charterer  may  be,  in  fact,  acting  for 
other  persons ;  or  he  may  mean  to  sublet  to  others 
in  need  of  tonnage ;  or  may  intend  to  ship  a  cargo 
which  he  has  sold,  or  will  sell  when  it  has  been 
shipped.  Hence,  clauses  are  frequently  introduced 
into  charter-parties,  known  as  cesser  clauses,  which 
run  somewhat  as  follows : — "Charterer's  liability  to 
cease  when  the  ship  is  loaded,  the  captain  having  a 
lien  upon  the  cargo  for  freight,  dead  freight,  and 
demurrage." 

Clauses  of  this  kind  have  given  rise  to  numerous 
decisions,  in  which  the  diflB.culty  has  usually  been 
to  determine  whether  the  clause  exempted  the 
charterer  from  a  liability  already  incurred  at  the 
time  when  the  cargo  was  loaded,  for  instance,  de- 
murrage at  the  port  of  loading. 

The  question  frequently  arises  whether  all  the 
charterer's  liabilities  and  possibilities  of  liability 
under  the  charter-party  are  to  disappear  ?  or  merely 
that  no  more  are  to  accrue  ? 

The  cases  have  proceeded  on  the  interpretation 
that  the  words  may  be  treated  as  covering  accrued 
as  well  as  subsequent  liabilities ;  and  are  to  be  so 
construed  where  it  appears  from  the  rest  of  the 
contract  that  another  remedy  is  given  for  the  ac- 
crued claims. 

The  result  has  been  a  group  of  perplexing  cases 
which  have  established  that  the  same  form  of  cesser 
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clause  may  have  opposite  effects  in  charters  which 
differ  in  their  loading  clauses,  and  that  in  the  same 
charter-party  the  clause  is  retrospective  as  to  some 
claims,  and  not  so  as  to  others.  In  each  case  the 
effect  depends  upon  the  interpretation  of  other 
parts  of  the  contract.^ 

The  charterer  may  express  a  limitation  of  his 
liability  as  to  all  matters  and  things  as  well  before 
as  after  the  shipping  of  the  cargo,  and  if  he  does 
this  in  express  terms  the  shipoT^iier  will  be  bound 
by  it.  Charters  made  by  alleged  agents  without 
disclosing  their  principals,  frequently  contain  a 
stipulation  that  the  agent's  liability  "shall  cease  as 
soon  as  the  cargo  is  shipped."  When  that  is  the 
case,  the  agent  appears  to  be  liable  to  the  shipowner 
on  the  contract  until  the  shipment  has  been  made, 
but  not  after .^ 

In  Milvain  v,  Perez/  where  by  a  charter-party 
entered  into  between  the  plaintiffs  as  owners  of  a 
ship,  and  the  defendants  as  agents  for  the  charterers 
who  were  persons  resident  in  Spain,  it  was  agreed 
that  the  ship  should  proceed  to  J.,  and  there  load 
in  regular  turn  from  the  agents  of  the  said  char- 
terers a  full  and  complete  cargo.  It  was  also  agreed 
that  all  liability  of  the  defendants  "  in  every  re- 
spect and  as  to  all  matters  and  things,  as  well  before 
and  during  as  after  the  shipping  of  the  said  cargo, 
shall  cease  as  soon  as  they  have  shipped  the  cargo.'' 
The  cargo  was  loaded  and  shipped,   but  not  in 

*  Carver,  s.  645. 

8  Oglesby  v.  Yglesias,  27  L.  J.  Q.  B.  356. 
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regular  turn : — Held,  in  an  action  brought  for  not 
so  loading  in  regular  turn,  that  the  defendants  were 
protected  by  the  clause  above  set  out  from  liability, 
they  having  loaded  and  shipped  the  cargo  before 
the  commencement  of  the  action.  On]  the  other 
hand  where  a  charter-party  contained  the  following 
clause: — "This  charter  being  concluded  by  the 
defendants  for  and  on  behalf  of  another  i)arty,  it  is 
agreed  that  all  liability  of  the  former  shall  cease 
as  soon  as  the  cargo  is  shipped,  loading  excepted, 
the  owners  and  master  of  the  vessel  agreeing  to 
rest  solely  on  their  lien  on  the  cargo  for  freight, 
demurrage  and  all  other  claims,  which  lien  it  is 
hereby  agreed  they  shall  have:" — It  was  held,  that 
the  shipowner  was  entitled  to  recover  damages 
from  the  defendants  for  delay  in  loading,  as  the 
exception  extended  to  all  liability  of  the  latter  con- 
nected with  the  loading,  and  was  not  satisfied 
merely  by  loading  a  complete  cargo,  and  that  the 
words  'loading  excepted'  did  not  relate  merely  to 
loading  a  full  cargo,  but  to  all  liabilities  connected 
with  the  loading.^ 

In  Gray  v.  Carr,*  it  was  held  that  the  lien  for 
"demurrage"  given  by  the  charter-party,  and  pre- 
served  in  the  bill  of  lading,  only  related  to  the 
agreed  payment  for  the  " ten  days  on  demurrage" 
allowed  by  the  charter  at  the  port  of  loading,  and 
not  to  the  damages  payable  for  detention  at  that 
port  beyond  those  demurrage  days. 

*  Lister  v.  Van  Haansbergen,  L.  R.  1  Q.  B.  D.  209 ;  45  L.  J.  Q.  B.  495. 

»  L.  R.  6  Q.  B.  522;  40  L.  J.  Q.  B.  362. 
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When  there  is  a  time  speciiied  for  loading,  and 
also  a  time  for  unloading,  fixed  by  its  being  at  the 
rate  of  so  many  tons  a  day,  and  afterwards  a  demur- 
rage clause  for  a  fixed  number  of  days  at  an  agreed 
price  per  day,  the  exemption  clause  applies  to  de- 
murrage, whether  at  port  of  loading  or  discharge ; 
but  it  does  not  apply  to  detention  beyond  the  lay- 
days and  demurrage  days  at  the  port  of  loading. 

Where  there  is  a  clause  for  demurrage  at  a  speci- 
fied rate  for  a  certain  number  of  days,  and  a  num- 
ber of  days  being  allowed  for  loading,  there  can  be 
demurrage  in  the  proper  sense  at  the  port  of  load- 
ing, and  the  exemption  clause  will  apply  to  demur- 
rage there. 

So  where  it  was  agreed  by  charter-party,  that  a 
ship  should  load  a  full  cargo  at  Liverpool  in  fifteen 
working  days  and  when  loaded  proceed  to  Genoa, 
there  "  to  be  discharged,  weather  permitting,  at  the 
rate  of  not  less  than  thirty-five  tons  per  working 
day  from  the  time  of  her  being  ready  to  unload, 
and  ten  days  on  demurrage  over  and  above  her 
said  laying  days  at  8^.  per  day,  charterer's  liabil- 
ity to  cease  when  the  ship  is  loaded,  the  Captain, 
having  a  lien  upon  the  cargo  for  freight  and  demur- 
rage." The  charterer  having  occupied  more  than 
twenty-five  days  in  loading,  the  shipowner,  after  a 
full  cargo  had  been  loaded,  sued  the  charterer  for 
the  demurrage  in  respect  of  some  of  the  ten  days: — 
Held,  that  the  charterer  was  protected  by  the  last 
clause  of  the  charter-party.^    Cleasby,  B.,  after 

>  Francisco  v.  MasBey,  L.  R.  8  Ex.  101 ;  42  L.  J.Ex.  75. 
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stating  the  facts  and  the  last  clause  in  the  charter- 
party  said: — "It  has  been  for  some  time  not  un- 
usual to  have  a  similar  clause  in  charter-parties. 
Such  a  clause  was  probably  introduced  at  first  in 
cases  where  it  appeared  upon  the  charter-party  that 
the  charterer  was  only  an  agent,  and  in  such  cases 
it  has  been  held  that  the  charterer  could  not  be 
sued  for  any  delay  in  loading  the  cargo  which  was 
afterwards  provided.  In  Oglesby  v.  Yglesias,^  and 
Milvain  v.  Perez,^  the  language  of  the  clause,  no 
doubt,  expressly  included  defaults  before  and  in 
shipping  the  cargo.  But  there  was  no  provision  in 
those  cases  giving  the  shipowner  any  corresponding 
lien  for  demuiTage  or  anything  in  the  nature  of 
demurrage,  and  the  Court  of  Queen's  Bench  held 
the  owner  bound  by  the  clause  as  a  part  of  the 
bargain.  The  words  of  discharge  in  those  cases 
were  the  same  as  in  the  present,  viz.,  that  upon  the 
loading  of  the  complete  cargo,  *  the  liability  should 
cease.*  In  those  cases  the  language  was  express 
that  the  liability  should  cease  in  respect  of  defaults, 
as  well  before  as  after  the  shipping  of  the  cargo, 
and  the  only  bearing  of  those  cases  upon  the  pre- 
sent is  that  it  was  considered  that  the  plain  mean- 
ing of  the  words,  *  liability  to  cease,*  was  not  that 
the  liability  should  cease  to  accrue,  but  that  the 
liability  should  cease  to  be  enforced.  In  the  pre- 
sent case  the  lano;uage  is  general  that  the  char- 
terer's liability  should  cease,  and  for  this  cessation 
of  liability  a  corresponding  benefit  is  obtained  hf  . 

^27  L.  J.  Q.  B.  856.  *80L.  J.  Q.  B.  80 
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the  shipowner  in  having  a  lien  upon  a  full  cargo 
for  demurrage  which  he  would  not  have  unless  ex- 
pressly agreed.  If,  then,  the  words,  *  liability  to 
cease*  are  to  be  read  in  the  same  sense  as  in  the 
cases  referred  to,  the  agreement  discharges  the 
charterer  from  demurrage  at  Liverpool,  unless  there 
be  something  in  the  charter-party  to  shew  that 
demurrage  at  Liverpool  could  not  be  contemplated, 
which  is  certainly  not  the  case/*  And  Bramwell, 
B.  added: — "The  charter  contained  a  clause  that  on 
loading  the  cargo  the  charterer's  responsibility 
should  cease,  the  Captain  having  a  lien  for  freight 
and  demurrage.  It  is  impossible  to  say  that  this 
would  not  give  a  lien  for  demurrage  incurred  as 
well  at  the  port  of  loading  as  at  the  port  of  dis- 
charge, and  so  for  the  demurrage  sued  for,  and  it 
seems  impossible  to  hold  that  the  matters  as  to 
which  the  liability  was  to  cease,  were  not  the  same 
as  the  matters  as  to  which  the  lien  was  given.  If 
so  the  defendant  is  discharged  and  this  action  is  not 
maintainable." 

This  case  was  approved  of  in  Kish  v.  Cory,  ^  where 
the  terms  of  the  charter-party  were  practically  the 
same.  In  each  of  these  cases  the  claim  was  for 
true  demurrage,  and  the  clauses  as  to  demurrage 
days  were  construed  to  apply  both  to  the  port  of 
loading  and  to  that  of  discharge.  Lord  Coleridge 
saying : — "  Two  things  seem  to  have  been  clearly 
held,  one  of  which  is  that  where  general  words  as- 
certaining demurrage  days  occur  at  the  end  of  a 

'  L.  B.  10  Q.  B.  553s  ^  L.  J.  Q.  B.  205. 
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charter-party,  they  apply  to  loading  as  well  as  dis- 
charging days.  The  cases  also  establish  this,  that 
where  there  is  such  a  stipulation  as  to  the  charterer's 
liability  ceasing,  and  demurrage,  to  which  that  stipu- 
lation may  apply,  has  been  mentioned  in  the  charter- 
party,  and  an  action  is  brought  for  that  demurrage, 
the  charterer  is  protected  from  liability  as  well  at 
the  port  of  loading  as  at  the  port  of  discharge." 

The  decision  in  Bannister  v.  Breslauer,^  however, 
had  previously  gone  a  step  further.  No  provision 
for  time  on  demurrage  was  made  in  the  charter- 
party,  the  claim  being  for  detention  at  the  port  of 
loading,  but  the  clause  which  gave  a  lien  for  de- 
murrage was  in  that  case  construed  to  include  deten- 
tion. The  charter-party  was  for  a  voyage  from 
London  to  Antwerp,  the  cargo  was  to  be  loaded  and 
discharged  with  all  despatch,  and  freight  to  be  paid 
in  cash  on  unloading  and  right  delivery,  "  the  char- 
terers' liability  in  this  charter  to  cease  when  the 
cargo  is  shipped,  provided  the  same  is  worth  the 
freight  on  arrival  at  the  port  of  discharge;  the 
Captain  having  an  absolute  lien  on  it  for  freight, 
dead-freight,  and  demurrage,  which  he,  or  owner, 
shall  be  bound  to  exercise."  It  was  held,  that  a 
plea  setting  out  the  above  condition,  and  averring 
"  that  the  cargo  was  shipped,  and  that  the  same  was 
worth  the  said  freight  on  arrival  at  the  port  of  dis- 
charge, and  that  thereupon  the  defendant's  liability 
as  charterers  upon  and  under  the  charter-party 
ceased,"  was  a  good  answer  to  an  action  by  the  ship^ 

»  L.  B.  a  0.  p.  497. 
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owner  against  the  charterers  for  delay  in  loading 
the  vessel  in  London. 

Byles,  J.,  in  delivering  judgment  said : — "  This 
charter-party  certainly  does  not  contain  so  express 
a  stipulation  protecting  the  charterers  from  liabil- 
ity as  to  matters  arising  before  the  shipping  of  the 
cargo  as  is  found  in  Oglesby  v.  Tglesias^  and  Mil- 
vain  V.  Perez.*  But  those  cases  shew  that  the 
giving  a  lien  upon  the  cargo,  and  discharging  the 
charterer  from  all  responsibility  in  respect  of  the 
goods,  is  not  unusual.  In  construing  this  stipula- 
tion, therefore,  according  to  the  literal  sense  of  the 
words,  we  shall  not  be  introducing  anything  which 
is  contrary  to  the  custom  of  merchants.  Now, 
what  is  the  literal  meaning  of  the  language  of  this 
charter-party  ?  The  cargo  is  to  be  *  loaded  and 
discharged  with  all  despatch.'  A  liability,  there- 
fore, is  cast  upon  the  charterers  to  load  the  ship 
without  delay.  Then  comes  the  stipulation  upon 
which  the  question  arises.  The  charterer's  liability 
on  this  charter  to  cease  when  the  cargo  is  shipped, 
provided  the  same  is  worth  the  freight  on  arrival 
at  the  port  of  discharge ;  the  Captain  having  an. 
absolute  lien  on  it  for  freight,  dead-freight  and 
demurrage,  which  he,  or  owner  shall  be  bound  to 
exercise.  The  condition  has  been  satisfied,  as  the 
cargo  on  arrival  at  Antwerp  was  worth  the  freight. 
There  was  also  a  lien  upon  the  cargo  for  other 
things,  including  demurrage,  which  is  expressly 
mentioned,  and  which,  I  think,  applies  to  delay  in, 

'27  L.  J.  Q.  B.  356.  >30  L.  J.  Q.  B.  90. 
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the  Thames  as  well  as  at  Antwerp.  Por  these  reasons 
I  hold  the  plea  to  be  good." 

In  Sanguinetti  v.  Pacific  Steam  Navigation  Com- 
pany/ the  ship  was  engaged  to  carry  coal  for  the 
defendants,  who  undertook  to  load  her  at  the  average 
rate  of  seventy-five  tons  per  day,  but  stipulated  that 
if  stiffening  coal  was  required  they  would  only 
supply  it  at  the  ship's  expense,  and  at  the  rate  of 
forty  tons  per  day.  Demurrage  was  to  be  paid  at 
a  specified  rate  for  each  day  beyond  the  number 
allowed  for  loading  and  discharging,  but  the  num- 
ber of  days  the  charterers  might  detain  the  vessel 
on  demurrage  was  not  limited.  The  claim  was  for 
a  detention  of  forty-eight  days  beyond  the  agreed 
time  for  loading.  The  charterers  relied  on  the  cesser 
clause,  which  was  in  the  following  terms: — "All 
liability  of  the  charterers  under  this  agreement 
shall  cease  as  soon  as  the  cargo  is  on  board  (except 
as  to  the  aforesaid  payment  to  be  made  on  sailing), 
and  all  questions,  whether  of  short  delivery,  demur- 
rage, or  otherwise,  are  to  be  settled  with  the  manager 
or  agents  of  the  charterers  at  the  port  of  destination 
(which  settlement  is  to  be  binding  on  the  owners) ; 
the  owners  and  master  to  have  a  lien  on  the  cargo 
for  all  freight,  dead-freight,  and  demurrage." 

Mellish,  L.  J.  said : — "  The  question  in  this  case 
is  whether,  according  to  the  true  construction  of  the 
charter-party,  the  defendants  are  liable  to  pay 
demurrage  or  damages  for  detention  in  respect  of 
the  ship  having  been  detained  for  a  greater  length 

>  L.  R.  2  Q.  B.  D.  238. 
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of  time  than  at  the  rate  of  forty  tons  a  day  for 
loading  what  is  called  *  stiffening  coal.'  The  de- 
murrer in  terms  only  raises  the  question  whether 
the  plaintiffs  had  a  cause  of  action  immediately  on 
the  demurrage  occurring  in  England.  But  we  have 
thought  that  in  order  to  settle  the  question  com- 
pletely between  the  parties,  it  is  desirable  also  to 
consider  the  question  whether  any  cause  of  action 
on  the  charter-party  would  arise  in  respect  of  such 
demurrage  or  damages  for  detention,  in  the  event  of 
the  charterer's  agent  not  settling  the  claim  on  the 
arrival  of  the  ship  at  Callao.  The  clause  respecting 
demurrage  is  as  follows : — *  Demurrage  to  be  paid 
for  each  day  beyond  the  said  days  allowed  for  loading 
and  discharging  respectively  at  the  rate  of  Sd.  per 
ton  per  day.'  Now  the  first  question  I  will  consider 
is,  whether  the  word  loading  in  that  clause  is  confined 
to  the  loading  of  the  ship  at  the  rate  of  seventy-five 
tons  per  day  after  the  stiffening  coal  has  been  put 
in  and  all  the  ballast  taken  out,  or  does  it  include 
putting  the  stiffening  coal  on  board,  so  that  if  tho 
ship  is  delayed  in  putting  the  stiffening  coal  on. 
board  for  a  longer  time  than  at  the  rate  of  forty 
tons  per  day,  the  defendants  are  liable  under  their 
agreement  to  pay  demurrage  at  the  rate  of  Sd. 
per  registered  ton  per  day  in  respect  of  such 
delay.  The  charter  says,  *  The  ship  is  to  be 
loaded  at  the  average  rate  of  seventy-five  tons  per 
clear  working  day,  commencing  when  the  vessel 
is  in  the  berth  under  tip,  wholly  unballasted  and 
ready  to  receive  cargo,  notice  of  which  is  to  be  given 
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in  writing  by  the  master  to  the  charterer's  agent.* 
Now,  I  agree  that  that  time  does  not  begin  till  after 
the  stiffening  coal  has  been  put  on  board,  because 
the  ballast  cannot  be  entirely  out  until  the  stiffen- 
ing coal  is  on  board.  Then  there  is  a  clause  ex- 
cluding from  the  working  days  any  time  lost  by 
reason  of  riots,  &c.  Then  follow  these  words: 
*  Stiffening  coal,  if  required,  to  be  supplied  at  ship's 
expense,  and  at  the  rate  of  forty  tons  per  clear 
working  day  after  written  notice  is  given  to  the 
charterer's  agents  of  its  being  required,  but  all 
days  on  which  stiffening  coal  is  taken  on  board  or 
the  ship  is  detained  for  the  same,  are  to  be  excluded 
in  the  computation  of  the  said  working  days  allowed 
for  loading.'  That  is  to  say,  the  days  spent  in  put- 
ting on  board  stiffening  coal  are  not  to  count  among 
the  loading  days  in  which  loading  is  to  be  done  at 
the  rate  of  seventy-five  tons  per  day.  If  you  look 
at  the  substance  of  the  contract  it  is  clear  that  what 
the  parties  meant  was  that  if  stiffening  coal  was 
required  it  was  to  be  loaded  at  the  rate  of  forty 
tons  per  day ;  and  afterwards,  when  all  the  ballast 
was  out,  the  cargo  was  to  be  loaded  at  the  rate  of 
seventy-five  tons  per  day.  They  are  two  separate 
things ;  one  to  be  done  at  the  rate  of  forty  tons, 
the  other  at  seventy -five  tons  per  day.  Then  the 
time  in  which  the  vessel  is  to  unload  is  given; 
and  it  is  provided  that  demurrage  is  to  be  paid  for 
each  day  beyond  the  said  days  allowed  for  loading. 
If  the  stiffening  coal  is  part  of  the  loading,  then 


no 
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each  day  in  which  forty  tons  has  to  he  put  on  hoard 
is  one  of  the  demurrage  days.  But  I  cannot  see 
any  reason  why  the  shipowner  should  not  receive 
his  3  d.  per  registered  ton  per  day  in  respect  of  de- 
lay in  putting;  on  hoard  stiffening  coal  just  as  much 
as  in  respect  of  any  delay  in  putting  on  hoard  the 
cargo  at  seventy -five  tons  per  day.  It  may  be  add- 
ed that  here  there  is  no  specified  numher  of  lay- 
days ;  hut  the  contract  is  that  whatever  numher  of 
days  are  occupied  heyond  a  numher  equal  to  one 
day  for  each  forty  tons  of  stiffening  coal  and  one 
for  each  seventy-five  tons  of  other  cargo,  that  numher 
must  he  paid  for,  however  long  the  detention  may 
he.  I  see  no  reason  why  that  agreement  shall  not 
apply  as  well  to  the  stiffening  coal  as  to  the  other ; 
though,  after  all,  I  do  not  know  that  it  would  make 
any  difference,  in  my  opinion,  if  this  were  otherwise. 
For  the  next  clause  is  this  :  *  The  master  to  have  a 
lien  on  the  cargo  for  all  freight,  and  demurrage  due 
under  this  agreement.'  The  real  question  we  have 
to  decide  is,  what  is  the  meaning  of  the  word  de- 
murrage under  that  clause  ?  In  my  opinion,  looking 
at  the  whole  charter,  that  word  is  intended  to  include 
damages  for  the  detention  of  the  vessel  during  the 
loading  of  the  stiffening  coal  as  well  as  during  the 
loading  of  the  other  cargo,  for  that  is  the  only  means 
hy  which  we  can  avoid  the  awkwardness  of  constru- 
ing the  word  demurrage  in  two  distinct  senses  in  two 
consecutive  clauses.  Then  we  come  to  the  clause 
which  discharges  the  charterer  from  liability :  '  The 
cargo  to  he  hrought  alongside  as  customary  at 
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charterer's  risk  and  expense.  All  liability  of  the 
charterer  tinder  this  agreement  shall  cease  as  soon  as 
the  cargo  is  on  board,  except  as  to  the  aforesaid 
payment  to  be  made  on  sailing.'  Those  are  words 
on  which  a  construction  has  been  put  in  numerous 
cases,  and  it  is  quite  clear  on  the  authorities  that 
they  cannot  be  confined  to  a  liability  arising  from 
breaches  subsequent  to  the  loading,  but  they  include 
all  liability  under  the  charter  of  every  description. 
That  is  the  primd  facie  meaning  of  the  words,  and  in 
my  opinion  they  include  all  liability  for  damages  for 
detention  of  the  ship  after  the  stiffening  coal  had 
been  put  in,  as  well  as  for  the  undue  detention 
during  the  loading  of  the  stiffening  coal.  Then 
the  agreement  goes  on  : — "And  all  questions,  whether 
of  short  delivery,  demurrage  or  otherwise,  are  to  be 
settled  with  the  manager  or  agent  of  the  charterers 
at  the  port  of  destination,  which  settlement  is  to  bo 
binding  on  the  owners.  The  owners  and  the  master 
to  have  a  lien  on  the  cargo  for  all  freight,  dead- 
freight  and  demurrage."  Now,  what  is  the  meaning 
of  the  word  '  settle  ? '  Does  it  mean  to  revive  the 
liability  which  has  been  taken  away  in  terms  by 
the  previous  clause,  which  says :  *  All  liability  under 
this  agreement  shall  cease.'  If  so,  the  two  clauses 
are  contradictory,  for  the  second  revives  and  con- 
tinues a  liability  extinguished  by  the  first,  or  rather 
creates  a  new  one ;  for  the  construction  practically 
would  have  been  that  no  liability  should  arise  until 
the  charterer's  agent  had  refused  to  pay.  In  my 
opinion  the  word  *  settle'  does  not  impoit  a  promise 
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on  the  part  of  the  defendant  through  his  agent  to 
pay.  It  is  shewn  hy  the  next  clause  that  the  ship- 
owner is  to  have  a  lien  for  his  freight,  dead  freight, 
and  demurrage ;  and  in  my  opinion,  notmthstand- 
ing  that  consignors  and  consignees  are  the  same,  and 
the  goods  are  to  he  delivered  to  the  defendants 
themselves  hy  their  agents,  still  it  does  mean  that 
the  shipowners  are  to  have  no  action  at  law,  hut 
must  rely  entirely  upon  their  lien  on  the  cargo. 
No  douht  it  is  also  agreed  that  *  all  claims  for  short 
delivery  are  to  he  settled.'  But  I  do  not  think 
that  makes  any  difference.  A  claim  for  short  deliv- 
ery is  in  fact  a  cross  claim  hy  the  charterers  against 
the  shipowner  for  not  delivering  a  full  cargo.  And 
I  think  the  meaning  is  that  such  cross  claims  arc 
to  he  settled  hy  the  charterer's  agent  at  the  port  of 
destination  hy  deducting  the  amount  from  the 
freight  before  the  cargo  is  delivered.  This  seems 
to  me  to  he  the  plain  and  natural  sense  of  the  words 
used.  It  is  the  construction  put  upon  clauses  of 
this  kind  in  a  great  number  of  cases,  and  I  do  not 
see  any  reason  for  deviating  from  it.  No  douht  the 
defendants  wanted  the  coal  for  their  OAvn  use.  But 
they  might  have  sold  it,  and  they  would  still  have 
need  of  an  agent  at  the  port  of  destination,  aud 
then  they  might  have  had  the  ordinary  reasons  for 
wishing  to  he  free  from  all  liabilities.  There  may 
have  been  reasons  why  the  defendants,  the  charter- 
ers, might  have  wished  to  make  the  shipowner 
compel  his  agents  to  receive  the  coal.  The  agent 
who  did  their  business  for  them  might  be  receiving 
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large  sums  of  money,  and  they  might  wish  to  com- 
pel him  to  settle  with  the  shipowners,  instead  of 
having  the  trouble  of  settling  themselves.  It  seems 
to  me,  therefore,  that  the  true  construction  of  this 
contract  is  that  there  was  to  be  no  liability  on  the 
charterers  at  all." 

In  Restitution  S.  S.  Co.  v.  Pirie,^  the  charter- 
party  stipulated  that  the  cargo  of  coal  should  be 
loaded  "as  customary,  but  subject  in  all  respects  to 
the  Colliery    guarantee,  in  108   colliery  working 
hours.    The  cargo  to  be  unloaded  at  the  average 
rate  of  not  less  than  200  tons  per  working  day  .  .  , 
or  charterers  to  pay  demurrage  at  the  rate  of  305. 
per  hour.     The  charterers'  liability  under  this  char- 
ter-party to  cease  on  the  cargo  being  loaded  and 
the  advance  freight  paid,  the  owners  having  a  lien 
on  the  cargo  for  the  balance  of  the  freight  and 
demurrage.'*    The  Colliery  guarantee  referred  to 
was  an  undertaking  given  to  the  charterers  that 
the  ship  should  be  loaded,  imder  stated  conditions, 
in  108  hours.    Demurrage,  if  any,  to  be  at  the  rate 
of  205.  per  hour.    The  shipowners  sued  the  char- 
terers in  respect  of  detention  of  the  ship  beyond  the 
108  hours.     It  was  held,  that  the  charterers  were 
only  liable  on  the  guarantee  so  far  as  it  formed 
part  of  the  charter-party,  and  that  their  liability 
had,  therefore,  ceased  by  the  cesser  clause.    Also, 
that  the  cesser  clause  applied  whether  the  claim 
was  for  demurrage  proper  or  for  damages  for  de- 
tention, 

*  7  Asp.  M,  L.  C.  lln. 
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In  order  to  determine  what  is  the  correct  construc- 
tion of  the  cesser  clause  the  terms  of  each  particular 
cesser  clause  must  be  examined.  If  they  arc  free 
from  ambiguity,  it  can  rarely  happen  that  their 
effect  can  be  altered  by  any  other  provision  of  the 
charter-party.  Eor  instance,  where  the  cesser  clause 
in  express  terms  exempted  the  charterer  from  lia- 
bility in  respect  of  all  matters  and  things  before, 
during,  or  after  the  shipping  of  the  cargo.^ 

If  the  cesser  clause  is  expressly  restricted  to  certain 
liabilities  only,  effect  is  given  to  it  subject  to  the 
restriction.^  The  general  principle  is  stated  in 
French  v.  Gerber.^  But  it  more  usually  happens 
that  the  cesser  clause  is  ambiguous ;  for  instance, 
where,  as  is  commonly  the  case,  the  clause  runs, — 
"  All  liability  of  the  charterer  to  cease  on  comple- 
tion of  loading,"  or  **  All  liability  of  the  charterer 
under  this  charter-party  to  cease  on  completion  of 
loading,"  or  to  the  like  effect,  it  may  be  doubtful 
Avhether  the  intention  is  to  exempt  the  charterer 
from  liabilities  accrued  before  the  completion  of 
loading,  or  only  to  prevent  the  accrual  of  further 
liabilities ;  and  further,  in  either  case,  whether  it  is 
to  exempt  him  only  from  such  matters  as  agreed 
freight,  dead  freight,  or  demurrage,  or  average,  or  is 
also  to  exempt  him  from  liability  to  be  sued  for  any 
unliquidated  damages.  In  such  cases  it  may  happen 
that  the  charter-party  does  not  contain  any  lieu 

1  Oglcsby  V.  Yglcsias,  27  L.J.Q.B.  35G;  Milvain  v.  Perez,  30  LJ.Q.B.  90. 
»  Lister  v.  Van  Haunsbcrgon,  L.  11.  1  Q.  B.  D.  269;  45  L.  J.  Q.  B.  495, 
9  L.  R.  2  C.  P.  D.  247 ;  46  L.  J.  C.  P.  320, 


CESSER  OF  LIABILITY  CLAUSE.  415 

clause  or  other  clause  from  which  help  can  be  got, 
and  then  certain  presumptions  may  be  made.  There 
is  a  presumption  against  an  intention  by  the  ship- 
owner that  any  causes  of  action  accrued  before  the 
loading  shall  be  released,  or,  what  is  the  same  thing, 
that  his  right  to  sue  for  them  shall  be  deemed  con- 
tingent on  a  sufficient  cargo  not  being  loaded ;  and 
a  presumption  against  an  intention  by  the  shipowner 
to  leave  himself  wholly  without  remedy  for  unliqui- 
dated damages  in  respect  of  breaches  before  the 
completion  of  loading.  ^  But  this  latter  presump- 
tion docs  not  extend  to  liability  for  unliquidated 
damages  incurred  after  loading.  As  to  these  tlie 
cesser  clause  in  the  ordinary  form  is  absolute, 
whether  or  not  a  lien  is  given.  ^  There  rarely  is 
any  other  clause  in  the  charter-party  which  throws 
material  light  upon  the  meaning  of  the  cesser  clause, 
except  the  lien  clause,  which  is  most  commonly  to 
the  effect  that  the  shipowner  is  to  have  a  lien  on 
the  cargo  for  freight,  dead  freight,  and  demurrage. 
When  there  is  such  a  clause,  there  is  a  strong  pre- 
sumption that  to  the  same  extent  to  which  the  ship- 
owner obtains  a  remedy  by  the  lien,  he  consents  to 
discharge  the  charterer  from  liability  to  action ;  and 
also  a  strong  presumption  that  he  does  not  intend 
to  discharge  the  charterer  from  any  liability  for 
breaches  before  loading,  to  which  the  lien  does  not 

1  ChristofTerson  r.  Hansen,  L.  R.  7  Q.  B.  509;  41  L.  J.Q.B.  217.  Sre  tho 
remarks  of  Brott  and  Bramwell,  J.  J.  in  Gray  r.  Carr,  L.R.G  Q.  B.  537,  548 ; 
4C)  L.  J.  Q.  B.  257 ;  Clink  v.  Radford,  L.  R.  (1891)  1  Q.  B.  625. 

=  Froiioh  r.  Gerber,  L.  R.  2  C  P.  D.  217 ;  40  L.  J.  C.  P.  320. 
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extend ;  and  the  question,  what  is  the  proper  con- 
struction of  the  cesser  clause,  tends  to  become  the 
question,  what  is  the  proper  construction  of  the  lien 
clause/    In  the  construction  of  the  lien  clause  for 
this  purpose  certain  other  rules  or  presumptions 
have  been  established.     If  the  charter-party  contains 
a  provision  for  demurrage  in  the  form  of  giving  the 
charterer  a  right  to  detain  the  sliip  for  a  specified 
number  of  days  beyond  the  lay-days,  at  an  agreed 
rate  per  day,  either  at  the  loading  port  or  at  the 
port  of  discharge,  or  both,  then  the  lien  clause  in 
its  ordinary  form  extends  to  all  demurrage  of  this 
kind.^    It  is  equally  clear,  that  in  such  a  case  it 
does  not  extend  to  mere  detention  of  a  kind  for 
which  no  demurrage  rate  is  fixed.     It  may  be  added 
with  regard  to  a  demurrage  clause  in  this  form,  that 
if  the  charter-party  specifies  a  number  of  days  for 
loading,  and  also  a  number  of  days  for  discharging, 
and  then  a  number  of  days  on  demurrage,   this 
provision  for  demurrage  has  been  held  to  refer  to 
both  ports, ^  and  it  was  so  assumed  in  Francesco  v. 
Massey.^    If  the  charter-party  contains  no  provision 
for  a  fixed  number  of  demurrage  days  in  the  first 
form,  but  contains  a  provision  for  demurrage  in  the 
form  of  fixing  a  demurrage  rate,  i.  e.,  an  agreed 
rate  of  payment  for  detention  at  one  or  both  ports 

*  Francesco  v.  Massoy,  L.  R.  8  Ex.  101 ;  Kish  v.  Cory,  L.R.  10  Q.  B.  553  ; 
French  r.  Gerber,  L.R.  2  C.  P.  D.  247;  Gardiner  r.  Mncfarlane,  26  Sc.  L.R. 
492  ;  16  Ct.  Soss.  Cns.  (4fch)  664 ;  Clink  r.  Radford,  L.R.  (1891)  I  Q.  B.  625. 

^  Francesco  v,  Massey,  L.  R.  8  Ex.  101. 
^  Kish  V.  Cory,  44  L.  J.  Q.  B.  205. 
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without  any  express  limit,  then  the  lien  extends  to 
this  kind  of  demurrage,  and  not  to  any  other  damages 
for  detention,  and  the  cesser  clause,  consequently, 
is  construed  to  exempt  the  charterer  from  liability 
for  that  demurrage,  but  not  from  liability  for 
unliquidated  damages  for  detention  at  the  loading 
port.  This  appears  to  be  clearly .  settled  by  autho- 
rity,^ notwithstanding  expressions  to  the  contrary 
effect.^  If,  as  in  Kish  v.  Cory,^  the  charter-party 
contains  a  demurrage  clause  in  the  first  form, 
specifying  a  number  of  days,  and  also  a  provision 
for  a  demurrage  rate  for  further  detention  at  the 
loading  port  without  limit  of  time,  it  does  not  ap- 
pear to  be  clear  whether  the  lien  and  cesser  clauses 
will  be  held  to  extend  to  the  latter.^  The  facts  in 
Kish  V.  Cory*  did  not  raise  this  question.  If  the 
charter-party  contains  no  clause  expressly  providing 
for  demurrage  in  either  form,  it  has  not  yet  been 
definitely  settled  whether  the  word  "demurrage** 
in  the  lien  clause  extends  to  the  liability  to  unliqui- 
dated damages  for  detention  at  the  port  of  loading. 
In  Bannister  v.  Breslauer*  the  Court  thought  that  it 
does  so  on  the  ground  that  otherwise  no  effect 

>  Lockhart  v.  Falk,  L.  R.  10  Ex.  132;  French  v.  Gerber,  L.  R.  2  C.  P.  D. 
247;  Sangainetti  v.  Pacific  S.  Nav.  Co.,  L.  R.  2  Q.  B.  D.  238;  Gardiner  v, 
Macfarlane,  16  Sc.  Sosa.  Gas.  (4th  Ser.)  658. ;  Clink  v.  Radford,  L.R.  (1891) 

1  Q.  B.  625. 

•  Kish  V.  Cory,  L.R.  10  Q.B.  553;  Sangainetti  v.  Pacific  8.  N.  Co.,  L.R. 

2  Q.  B.  D.  238 ;  Restitation  S.  S.  Co.  v.  Pirie,  7  Asp.  M.  L.  C.  lln. 

'  See  per  Brett,  L.  J.,  in  Sangainetti  v.  The  Pacific  S.  N.  Co.,  L.  B.  2  Q. 
B.  D.  238,  251. 

♦  L.  R.  2  C.  P.  497 ;  36  L.  J.  C.  P.  195. 
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would  be  given  to  the  word  "  demurrage;"  but  this 
view  has  been  questioned.  As  it  is  pointed  out  in 
Gray  v.  Carr/  from  the  mere  existence  of  a  general 
word  in  a  general  printed  form  of  a  mercantile 
document,  which  is  intended  to  be  filled  in  or  modi- 
fied as  the  particular  transaction  requires,  it  is  not 
necessarily  to  be  implied  that  any  effect  must  he 
given  to  that  word.  The  proper  construction  may 
be  to  read  in  after  such  a  word  the  qualification  "  if 
any,"  which  may  be  construed  to  refer  to  demurrage 
as  well  as  to  average.* 

Where  a  charter-party  provided  that  the  ship 
should  go  to  a  certain  port  and  there  load  from  the 
charterer  a  cargo  "  in  the  customary  manner,"  and 
proceed  therewith  to  another  port  and  deliver  the 
same.  "  The  cargo  to  be  discharged  in  ten  working 
days,  commencing  from  the  day  after  the  ship  has 
got  into  her  proper  discharging  berth.  Demurrage 
at  2  L  per  100  tons  register  per  day.  The  ship  to 
have  an  absolute  lien  on  cargo  for  freight  and  de- 
murrage, the  charterer's  liability  to  any  clauses  in 
the  charter  ceasing  when  he  has  delivered  the  cargo 
alongside  the  ship:" — Held,  that  the  demurrage 
and  the  lien  and  exemption  clauses  did  not  apply 
to  damages  by  undue  detention  of  the  vessel  at  the 
port  of  lading.^ 

Cleasby,  B.,  in  delivering  the  judgment  of  the 
Court  said: — "The  question  really  is,  whether  what 

»  L.  R.  6  Q.  B.  622;  40  L.  J.  Q.  B.  257. 

•  See  the  judgment  of  Wright,  J.,  in  Danlop  v.  Balfour,  L.R.  (1892)  1.  Q. 
B.  507 ;  61  L.  J.  Q.  B.  354. 

»  Lockhart  r.  Falk,  L.  R.  10  Ex.  132 ;  44  L.  J.  Ex.  105. 


CESSER  OF  LIABILITY  CLAUSE.  419 

may  be  called  the  *lien  and  exemption*  clause, 
which,  no  doubt,  applies  to  demurrage,  properly  so 
called,  also  applies,  upon  the  language  of  this  char- 
ter, to  a  clause  for  undue  detention  at  the  port  of 
loading.  A  similar  question  has  frequently  arisen 
before,  and  we  should  not  think  of  departing  from 
what  has  been  already  decided ;  but  it  must  always 
be  borne  in  mind  that,  if  the  language  is  not  the 
same,  the  decision  may  not  be  applicable.  There  is 
no  case  exactly  the  same  as  the  present  one.  We 
do  not  think  we  can  read  the  words,  that  the  vessel 
shall  load  "in  the  customary  manner,"  as  equivalent 
to  a  provision  that  she  shall  load  in  a  certain  number 
of  days,  or  at  a  certain  rate  per  day,  for  the  purpose 
of  applying  the  word  demurrage  to  a  detention 
beyond  that  period.  Those  words  do  not  admit, 
in  our  opinion,  of  an  addition  that  she  may  remain, 
if  she  does  not  load  in  the  customary  manner,  for  a 
number  of  days  on  demurrage.  The  conclusion  at 
which  we  arrive  is,  that  in  the  present  case,  the 
word  "demurrage"  in  the  lien  and  exemption  clause 
must  be  confined  to  demurrage  days  after  the  ten 
working  days  allowed  for  discharge,  and  not  extended 
to  improper  detention  at  the  port  of  loading." 

This  case  was  followed  in  Dunlop  v.  Balfour,^ 
where  the  charter-party  stipulated  that  the  ship 
should  proceed  to  a  loading  berth  at  the  port  of 
loading,  and  there  receive  on  board  a  full  and  com- 
plete cargo,  and,  being  so  loaded,  should  proceed 

»  L.  S.  (1892)  1 Q.  B.  607  s  61  L.  J.  Q.  B.  354. 
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to  the  port  of  discharge,  "All  liability  of  charterers  to 
cease  on  completion  of  loading,  provided  the  value 
of  the  cargo  is  sufficient  to  satisfy  the  lien  which  is 
hereby  given  for  all  freight,  dead  freight,  demurrage, 
and  average  (if  any)  under  this  charter-party.    To 
be  loaded  as  customary,  and  to  be  discharged  as 
customary  at  the  average  rate  of  not  less  than  100 
tons  per  working  day  from  the  time  the  ship  is  in 
berth  and  ready  to  be  discharged,  and  notice  thereof 
has  been  given  by  the  master  in  writing.    Demur- 
rage to  be  at  the  rate  of  201.  per  day : " — It  was 
held,  in  an  action  by  the  shipowners  to  recover  da- 
mages for  undue  detention  of  the  ship  at  the  port 
of  loading,  that  the  stipulation  as  to  the  cesser  of 
the  charterer's  liability  did  not  apply  to  liability  for 
damages  for  detention  at  the  port  of  loading,   for 
the  cesser  of  the  charterer's  liability  must  be  taken 
to  be  co-extensive  with   the  lien  created  by    the 
charter-party;  and,  upon  the  true  construction  oi 
the  charter-party,  the  shipowners  had  no  lien  in 
respect  of  such  damages ;  "  demurrage"  under  the 
charter-party  not  being  applicable  to  the  port   of 
loading.    Wright,  J.,  in  the  course  of  his  judgment 
said  : — "  The  cesser  clause  is  free  from  ambiscvdtv 
as  regards  liabilities  which  might  have  been  incurred 
after  the  completion  of  loading.     As   to  all    these 
there  is  a  complete  exemption  of  the  charterer, 
even  in  respect  of  unliquidated  damages  for   which 
no  lien  is  given  to  the  shipowner.^    But  as  regards 
liabilities  accrued  before  completion  of  loading,  the 

*  Fronoh  r.  Gerber,  L.  R.  2  C.  P.  D.  247. 
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cesser  clause  is  ambiguous,  and  if  it  stood  alone,  the 
presumption  would  be  that  it  does  not  deprive  the 
sliipowner  of  his  accrued  right  of  action  against  the 
charterer  for  unliquidated  damages  for  detention 
before  a  sufficient  cargo  was  loaded.  But  there  is  a 
lien  clause  for  demurrage,  and  also  a  clause  for  pay- 
ment of  a  demurrage  rate  in  the  second  form.  The 
lien  clause,  therefore,  extends  to  this  demurrage, 
and  the  presumption  against  the  application  of  the 
cesser  clause  is,  therefore,  reversed,  and  the  char- 
terer is  to  be  held  exempt  from  liability  for  such 
detention  as  is  governed  by  the  demurrage  and  lien 
clauses,  and  the  only  question  is  whether  this  de- 
murrage clause  does  extend  to  detention  at  the  port 
of  loading.  Lockhart  v.  Ealk^  seems  to  be  an  ex- 
press authority  that  it  does  not,  and  that  case  was 
cited  and  not  disapproved  in  the  Exchequer  Chamber, 
in  Kish  v.  Cory,^  and  in  Sanguinetti's  case,^  and  was 
approved  and  followed  by  the  Appellate  Court  in 
Scotland  in  Gardiner  v.  Macfarlane,*  and  was  ap- 
proved by  Bowen,  L.  J.,  in  Clink  v.  Radford.^  The 
only  distinction  between  Lockhart  v.  Ealk  ^  and  the 
present  case  is,  that  in  Lockhart  v.  Palk^  a  specified 
number  of  lay-days  was  allowed  for  discharge, 
whereas  in  the  present  case  the  stipulation  is  that 
the  ship  is  to  be  discharged  at  the  average  rate 
of  not  less  than  100  tons  per  working  day.  Whether 
for  all  purposes  the  two  provisions  are  equiva- 
lent need  not  be  determined.      In  Sanguinetti  v. 

» li.  R.  10  Ex.  132.  « li.  R.  10  Q.  B.  653.  '  L.  R.  2  Q.  B.  D.  238. 

*  26  Sc.  L.  R.  492.  «  L.  R.  (1801)  1  Q.  B.  625. 
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Pacific  Steam  Navigation  Company,  ^    Mellish,  L.  J. 
and  Brett,  L.  J.,  do  not  seem  to  have  entirely  agreed 
on  a  similar  question.    But  for  the  present  purpose 
there  does  not  appear  to  be  any  sufficient  ground 
of  distinction.    When  the  loading  is  complete,  it 
is  a  simple  matter  of  computation  to  find  the  number 
of  days.     The  result,  therefore,  is  that  in  relation 
to  the  port  of  discharge  there  is,  in  effect,  a  specified 
number  of  days  to  which  the  demurrage  rate  is 
easily  applicable,  so  that  all  concerned  can  know 
without  difficulty  the  amount  for  which  a  lien 
attaches,  whereas  in  relation  to  the  loading  port 
there  is  no  similar  definition,  and  it  might  be  impos- 
sible to  ascertain  the  amount  for  which  a  lien  could 
be  claimed  on  the  cargo  without  an  inquiry  into  the 
usages,  appliances,  and  accommodation  of  the  loading 
port,  and  all  the  circumstances  on  which  the  ques- 
tion of  due  diligence  in  loading,  or  the  amount  of 
damages  may  depend.    In  Gardiner  v,  Macfarlane/ 
the  damages  claimed  included  damages  for    the 
fouling  of  the  ship's  bottom  during  the  detention  at 
the  loading  port,  and  as  is  pointed  out  in  Gray  v. 
Carr/  the  negotiability  of  bills  of  lading  would  be 
seriously  affected  if  their  value  depended  on  liabili- 
ties of  such  a  kind.    There  is,  therefore,  a  stronsr 
practical  reason  for  holding  that  the  lien  was  not 
intended  to  be  given  for  detention  at  the  loading 
port,  and  for  arguing  back  to  the  conclusion  that 
the  demurrage  rate  was  not  intended  to  apply  to 

»  L.  R.  2  Q.  B.  D.  238.  »  26  So.  L.  R.  492. 

a  L.  R.  6  Q.  B.  522. 
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such  detention.  In  one  respect  the  facts  in  Lock- 
hart  V.  Falk,^  were  less  favourable  to  the  shipowner's 
claim  against  the  charterer  than  the  facts  in  the 
present  case.  In  Lockhart  v.  Falk^  it  was  proved 
at  the  trial  that  there  was  a  customary  rate  of  loading 
at  the  loading  port,  and  therefore  the  force  of  the 
considerations  last  mentioned  was  less  than  in  this 
case.  The  plaintiffs  are  entitled  to  maintain  this 
action  against  the  defendants  for  such  damages  as 
they  can  prove  without  reference  to  the  demurrage 
rate,  which  is  agreed  only  with  reference  to  the  port 
of  discharge." 

And  Lord  Esher,  M.  R.,  observed : — "  If  the  ship 

is  not  loaded  within  a  reasonable  time  the  stipulation 

is  broken.    What  are  the  damages?    Manifestly 

they  are  damages  at  large.    Such  damages  are  not 

*  demurrage/  still  less  are  they  demurrage  for  which 

a  lien  is  given.    Where  a  lien  is  given,  the  party 

against  whom  it  may  be  enforced  ought  to  be  able 

to  ascertain  the  amount  he  must  pay  in  order  to  get 

rid  of  the  lien,  but  he  cannot  do  so  if  the  amount  be 

damages  at  large.    The  fact  therefore,   that  the 

damages  for  failure  to  load  within  a  reasonable  time 

are  at  large,  is  a  further  reason  for  concluding  that 

they  are  not  demurrage  so  as  to  support  a  lien.     It 

may  be  that  if  there  were  nothing  arising  under  a 

charter-party  which  gives  a  lien  in  respect  of  which 

a  lien  could  attach  except  damages  at  large,  the 

Court  might  be  obliged  to  say  that  the  lien  did  apply 

to  such  damages ;  but  where  there  is  something  in 

»  L.  R.  10  Ex.  132. 
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respect  of  which  the  lien  can  properly  apply — where 
there  is  something  which  is,  and  something  which 
is  not,  a  proper  subject  of  lien — it  would  be  contrary 
to  all  principle  to  hold  that  the  stipulation  as  to  lien 
applied  to  both,  there  being  nothing  to  force  the 
Court  to  that  conclusion." 

In  Pederson  r.  Lotinga,^  the  plaintiff,  the  owner 
of  the  vessel,  sued  the  defendant  as  shipbroker,  who 
had  entered  into  the  charter-party  as  agent  for  a 
foreigner ;  the  principal  was  not  named.  After  the 
demurrage  clauses  came  this  protecting  clause : — 
"  The  charter-party  being  concluded  by  N.  S.Lotinga, 
on  behalf  of  another  party,  it  is  agreed  that  all 
liability  of  the  former  shall  cease  as  soon  as  he  has 
shipped  the  cargo,  the  owners  and  master  agreeing 
to  rest  solely  on  their  lien  on  the  cargo  for  freight 
and  demurrage."  The  Court  held,  that  the  defen- 
dant was  protected  from  liability  for  demurrage 
after  the  cargo  was  shipped,  though  he  would  be 
liable  before  that  had  been  done.^ 

The  Court  of  Session  in  Scotland,  held  in  Gardiner 
V.  Macfarlane,^  that  where  the  charter  contains  a 
stipulation  for  "  days  on  demurrage"  at  the  port  of 
discharge,  but  no  such  stipulation  with  reference  to 
the  port  of  loading,  a  lien  for  "  demurrage"  does 
not  extend  to  damages  for  detention  at  the  latter 
port ;  and,  consequently,  that  the  clause  "charterer's 
responsibility  to  cease  on  cargo  being  loaded,"  does 
not  put  an  end  to  the  charterer's  liability  for  such 
a  detention. 

» JJ8  L.  T.  267  ;  27  L.  J.  Q.  B.  357n.  «  26  Sc  L.  R.  492. 
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By  a  charter-party  the  ship  was  to  load  a  cargo 
in  the  usual  and  customary  manner  and  proceed  to 
the  port  of  discharge,  and  there  deliver  the  same 
"  to  be  unloaded  at  the  average  rate  of  not  less  than 
100  tons  per  working  day  ...  or  charterers  to  pay 
demurrage  at  the  rate  of  4id.  per  ton  register  per 
diem  .  .  .  charterers'  liability  under  this  charter- 
party  to  cease  on  the  cargo  being  loaded,  the  owners 
having  a  lien  on  the  cargo  for  the  freight  and 
demurrage."  In  an  action  by  the  shipowner  against 
the  charterers  to  recover  damages  for  detention  at 
the  port  of  loading ; — Held,  that  the  word  "  demur- 
rage" in  the  lien  clause  did  not  cover  damages  for 
undue  detention  at  the  port  of  loading,  and  that 
therefore  the  cesser  clause  did  not  exempt  the 
charterers  from  liability  for  the  delay.^ 

Lord  Esher,  M.  R.  said  : — "  It  seems  to  me  that 
certain  rules  have  been  laid  down  in  the  cases  which 
will  enable  us  to  decide  this  particular  case.  In 
my  opinion  the  main  rule  to  be  derived  from  the 
cases  as  to  the  interpretation  of  the  cesser  clause 
in  a  charter-party,  is  that  the  Court  will  construe 
it  as  inapplicable  to  the  particular  breach  complained 
of,  if  by  construing  it  otherwise  the  shipowner  would 
be  left  unprotected  in  respect  of  that  particular  breach , 
unless  the  cesser  clause  is  expressed  in  terms  that 
prohibit  such  a  conclusion.  In  other  words,  it 
cannot  be  assumed  that  the  shipowner  without 
any  mercantile  reason  would  give  up  by  the  cesser 

»  Clink  V.  Radford  &  Co.,  L.  R.  (1891)  1  Q.  B.  625  ;  60  L.  J.  Q.  B.  388. 
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clause    rights   which    he   had    stipulated   for  in 
another  part  of  the  contiact.     If  that  he  true,  then 
the  question  in   this  particular  case,  as  in  every 
other  case,  will  depend  upon  this,  whether  if  we 
apply  the  cesser  clause  to  the  particular  hreach 
complained  of,  and  so  hold  the  charterer  to  he  free, 
the  shipowner  has  any  remedy  for  his  loss.    If  he 
has,  we  should  construe  the  cesser  clause  in  its 
fullest  possihle  meaning,  and  say  that  the  charterer 
is  released ;  hut  if  we  find  that,  hy  so  construing  it, 
the  shipowner  would  he  left  without  any  remedy 
whatever  for  the  hreach,  then  we  should  say  that  it 
could  not  have  heen  the  meaning  of  the  parties 
that  the  cesser  clause  should  apply  to  such  a  hreach. 
Now  the  hreach  complained  of  in  the  present  case 
is  a  hreach  hy  the  charterers  in  not  loading,  as  the 
3  ury  have  found,  in  a  reasonahle  time.     If  the 
charterers  are  not  to  he  liahle  for  that  hreach, 
has  the  shipowner  any  remedy  in  respect  thereof  ? 
That  depends  upon  whether  in  this  charter-party 
the  word  demurrage'  in  any  sense,  however  large, 
can  he  applicahle  to  this  hreach  committed  at  the 
port  of  loading.    To  determine  this  we  must  look 
at  the  whole  charter-party.    The  charterers    are 
to  load  in  the  usual  and  customary  manner  a  full 
and  complete  cargo  of  coals.      An  unreasonable- 
delay  would  certainly  he  a   hreach    of  that  part 
of   the    contract  on  the   part    of    the  charterers. 
Is  there  any  demurrage  in    any  sense  applicable 
to  that  hreach  at  the  port  of  loading  ?    It  seems 
to  me  that  there  is  none.    There  are  no  demur- 
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rage  days  mentioned,  and  there  is  no  fixed  sum 
payable  for  detention.  When  we  come  to  the  pro- 
vision applicable  to  the  port  of  discharge,  we  find 
that  the  cargo  is — *  to  be  unloaded  at  the  average  rate 
of  not  less  than  100  tons  per  working  day' — ^when  we 
know  the  amount  of  the  cargo  that  has  to  be  un- 
loaded, that  the  clause  gives  a  specific  number  of 
days  for  the  unloading,  the  charterers  to  pay 
demurrage  at  the  rate  of  M.  per  ton  register  per 
diem  except  in  case  of  imavoidable  accident.  That 
seems  to  me  to  come  to  tliis  :  the  charterers  are  to 
have  a  number  of  days,  which  by  calculation  can  be 
fixed  immediately  for  unloading  the  ship,  and  for 
all  days  occupied  in  unloading  beyond  that  time 
they  are  to  pay  demurrage  at  the  rate  of  4id.  per 
ton  register  per  day.  *  Demurrage'  is  in  express 
terms  attached  to  the  case  of  unloading  of  the  ship, 
and  it  would,  in  my  opinion,  be  contrary  to  every 
fair  mode  of  reading  that  clause  to  say  that  that 
demurrage,  which  is  stipulated  for  in  terms  for  de- 
lay in  unloading,  can  be  applied  to  delay  in  loading. 
We  find,  therefore,  that  there  is  no  clause  allowing 
demurrage  at  the  port  of  loading,  while  there  is 
such  a  clause  referring  to  the  port  of  discharge. 
Then  we  come  to  the  cesser  clause,  the  *  charterer's 
liability  under  this  charter-party  to  cease  on  the 
cargo  being  loaded,  the  owners  having  a  lien  on 
the  cargo  for  the  freight  and  demurrage.'  The 
word  *  demurrage'  must  mean  demurrage  as  used  in 
the  charter-party ;  that  is,  as  I  have  just  stated, 
demurrage  at  the  port  of  discharge,  and  the  ship-i 
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owner  has  no  lien  according  to  this  charter-party 
in  respect  of  detention  of  the  ship  at  the  port  of 
loading.    If  that  be  the  true  construction  of  those 
words  in  the  charter-party,  then,  in  respect  of  deten- 
tion at  the  port  of  loading,  if  the  cesser  clause  is 
construed  so  as  to  cover  that  breach,  the  shipoT^Tier 
will  be  left  without  remedy.    According,  therefore, 
to  the  canon  of  construction  laid  down,  the  cesser 
clause  does  not  apply  to  the  breach  for  which  the 
plaintiff  brings  his  action  in  this  case,  and  the 
plaintiff  is  entitled  to  judgment.    There  is  an  ad- 
ditional reason  for  holding  that  there  is  no  lien 
given  by  this  charter-party  for  delay  at  the  port  of 
loading,  namely,  the  inconvenience  and  difficulty 
arising  from  a  lien  in  respect  of  an  unascertained 
and  xmascertainable  amount." 

Bowen,  L.  J.   said  : — "  We  have  to  construe    a 
cesser  clause  which  provides  that  on  the  cargo 
being  loaded  the  charterer's  liability  is  to  cease. 
There  is  no  doubt  that  the  parties  may,  if  they 
choose,  so  frame  the  clause  as  to  emancipate  the 
charterer  from  any  specified  liability  without  pro- 
viding  for   any    terms   of   compensation   to    the 
shipoT^ner;  but  such  a  contract  would  not  be  one 
we  should  expect  to  see  in  a  commercial  transaction. 
The  cesser  clauses  as  they  generally  come  before 
the  Courts  are  clauses  which  couple  or  link  the 
provisions  for  the  cesser  of  the  charterer's  liability 
wath  a  corresponding  creation  of  a  lien.    There  is  a 
principle  of  reason  which  is  obvious  to  commercial 
minds,  and  w^hich  should  be  borne  in  mind  in 
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considering  a  cesser  clause  so  framed,  namely,  that 
reasonable  persons  would  regard  the  lien  given  as 
an  equivalent  for  the  release  of  responsibility  which 
the  cesser  clause  in  its  earlier  part  creates,  and  one 
would  expect  to  find  the  lien  commensurate  with 
the  release  of  liability.  That  being  the  principle 
of  construction  to  apply,  one  would  not  expect  to 
find  a  shipowner  placing  his  ship  and  himself  at 
the  mercy  of  a  charterer  without  some  equivalent, 
or  contracting  on  a  given  event  to  release  the  char- 
terer from  all  liability  unless  there  were  some  other 
mode  of  protecting  himself  against  the  act  of  the 
charterer.  Taking  that  as  the  principle  to  apply  to 
this  clause  in  this  charter-parly,  the  question  is 
reduced  to  a  simple  one  of  construction.  The  lien 
is  given,  and  if  the  lien  is  to  be  commensurate 
with  the  release  of  liability  we  shall  be  able  to 
ascertain  what  is  meant  by  the  charterer's  liability 
ceasing  on  the  cargo  being  loaded,  by  examining 
the  extent  to  which  the  lien  has  been  given.  The 
clause  provides  that  the  owners  are  to  have  a  lien 
on  the  cargo  for  freight  and  demurrage,  and  I  pro- 
ceed, therefore,  to  consider  whether,  upon  the  true 
construction  of  this  charter-party,  *  demurrage '  in- 
cludes  damages  for  detention  at  the  port  of  loading. 
When  the  charter-party  contains  no  clause  allowing 
demurrage  at  a  specified  rate  at  all,  it  has  been 
held  that  the  word  'demurrage'  in  the  exemption 
clause  applies  to  detention,  and  that  the  charterer 
is  discharged  as  soon  as  a  cargo  is  on  board.  This 
was  the  case  of  Bannister  v.  Breslauer.^      The 

»  L.  B.  2  0.  p.  497. 
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word  *  demurrage/  therefore,  having  two  meanmgs, 
we  must  look  at  the  charter-party  to  see  if  it  is 
used  in  the  strict  sense,  or  in  the  more  popular 
and  elastic  sense.     We    have    also    this,    that  a 
lien  is  created,  and,  primd  facie^  a  lien  is  only 
created  as  a  convenient  means  of  obtaining  pay- 
ment of  a  liquidated  sum,  or  of  a  sum  that  may  be 
liquidated  and  ascertained ;  and  though  the  parties 
by  the  contract  may  provide  that  the  lien  shall  ex- 
tend to  an  unliquidated  sum,  nevertheless  there  is  a 
primd  facie  inconvenience  in  creating  the  lien  to 
cover  unliquidated  damages  for  detention.    With 
these  observations,   I  pass  on     to    the  remainder 
of  the    charter-party.      One   finds  that  the  word 
*  demurrage'  is  used  in  the  previous  clause  of  the 
chart3r-party  in  its  strict  sense  as  an  agreed  payment 
for  detention  or  delay  at  the   port  of  discharge. 
There  is  no  similar  provision  at  all  with  regard  to 
demurrage  at  the  port  of  loading.    When,  therefore, 
we  come  to  the  cesser  clause,  we  ought  to  assume 
that  that  clause  only  discharges  the  charterer  from 
liability  with  respect  to  those  matters  that  come 
under  the  head  of  demurrage  in  the  sense  previously 
used  in  the  charter-party, — a,  sense  the  more  con- 
venient and  the  more  natural — and  does  not  extend 
to  unliquidated  damages  for  detention  at  the  port  of 


loading. 
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And  in  the  recent  case  of  Hansen  v.  Harrold 
Brothers,^  Lord  Esher,  M.  R.,  whilst  approving  of 
the  decision  in  the  above  case  as  being  based  upon 

>  L.  R.  (1894),  1  Q.  B.  610. 
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sound  mercantile  reasons,  said: — "The  proposition  is 
true  that,  where  the  provision  for  cesser  of  liability 
is  accompanied  by  the  stipulation  as  to  lien,  then 
the  cesser  of  liability  is  not  to  apply  in  so  far  as  the 
lien,  which  by  the  charter-party  the  charterers  are 
enabled  to  create,  is  not  equivalent  to  the  liability 
of  the  charterers.  Where,  in  such  a  case,  the  pro- 
visions of  the  charter-party  enable  the  charterers  to 
make  such  terms  with  the  shippers  that  the  lien 
which  is  created  is  not  commensurate  with  the 
liability  of  the  charterers  under  the  charter-party, 
then  the  cesser  clause  will  only  apply  so  far  as  the 
lien  which  can  be  exercised  by  the  shipowner  is 
commensurate  with  such  liability. 

The  facts  in  this  case  were  that  the  charter-party 
by  which  a  ship  was  chartered  at  a  lump  freight  for 
carriage  of  a  cargo  of  oats  from  New  Zealand  to 
X/ondon,  provided  that  the  charterers  might  re- 
charter  the  ship  at  any  rate  of  freight  without  pre- 
judice to  the  charter-party,  the  Captain  to  sign  bills 
of  lading  according  to  the  custom  of  the  port  at 
the  current  or  any  rate  of  freight  required,  without 
prejudice  to  the  charter-party.  The  charter-party 
contained  a  clause  by  which  the  liabilities  of  the 
charterers  were  "  to  cease  on  the  vessel  being  loaded, 
the  master  and  owners  having  a  lien  on  the  cargo 
for  all  freight  and  demurrage  under  this  charter- 
party."  The  charterers  re-chartered  the  ship.  Under 
the  sub-charter  a  cargo  of  oats  w^as  shipped,  and  a 
hill  of  lading  given,  by  which  freight  was  payable 
in  Xiondon  at  a  certain  rate  per  ton  on  the  weight 
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of  the  cargo  as  delivered.  By  reason  of  a  diminu- 
tion in  weight  of  the  cargo  during  the  voyage,  the 
amount  of  the  bill  of  lading  freight,  for  which  the 
shipowner  had  a  lien,  did  not  wholly  cover  the 
amount  due  for  lump  freight  under  the  charter- 
party.  The  shipowner  sued  the  charterers  to  recover 
the  difference : — It  was  held,  that  the  cesser  clause 
only  relieved  the  charterers  from  liability  to  the 
extent  to  which  the  shipowner  had  obtained  a  lien 
for  the  freight  on  the  cargo,  and,  therefore,  the 
charterers  were  liable." 

Freight,  Preight,  as  between  the  shipowner  and  the  ship- 

Meaning  of.  °  -*■  ,  -^ 

per,  is  strictly  speaking,  the  price  to  be  paid  by  the 
latter  to  the  former  for  the  carriage  of  goods  by 
ship,  and  is  not  earned  or  payable  till  the  arrival 
and  delivery  of  the  goods  at  their  port  of  destina- 
tion.^ And  it  has  been  held  that  the  terms  cargo 
and  freiglit  apply  only  to  goods.^ 

By  the  policy  of  the  law  of  England,  freiglit  strict- 
ly so  called,  does  not  become  due  until  the  voyage 
has  been  performed.^  But  this  expression  does  not 
afford  a  sufficiently  definite  rule.  The  question  will 
constantly  arise  as  to  when  the  voyage  has  been 
performed,  and  for  this  purpose  the  particular  stipu- 
lations of  each  charter-party  respecting  the  payment 
of  freis^ht  must  be  considered. 

In  Cato  V.  Irving,* — Parker,  V.C.,  determined  that 
the  voyage  was  not  ended  on  the  mere  arrival  of  the 
ship  in  port.     He  said  "  the  right  to  the  freight  does 

"»  McLach.  on  Sh.  452.  *  Lewis  v.  Marshall,  7  M.  A  G.  729. 

3  De  Silviile  r.  Kendall,  4  M.  &  S.  42.  *  21  L.  J.  Ch.  675. 
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not  accrue  until  the  goods  are  not  only  conveyed  to 
their  destination,  but  are  also  delivered."  And  it  is 
singular  that  no  distinct  authority  seems  to  carry 
the  point  further.  In  Brown  v.  Tanner,^ — Wood, 
V.  0.  said :— "  On  principle,  we  conceive  that  the 
freight  cannot  be  due  from  the  charterers  on  a  char- 
ter-party such  as  the  present,  until  they  have  had 
the  full  user  of  the  ship  for  the  purposes  for  which 
they  chartered  it.  It  is  in  fact,  analogous  to  the 
demise  of  the  property  until  a  given  purpose  is  an- 
swered ;  the  purpose  in  that  case  being,  first,  the 
outward  voyage ;  secondly,  the  taking  in  of  a  com- 
plete cargo  at  such  profit  freight  as  the  contractors 
may  be  able  to  obtain  above  the  freights  they  have 
agreed  to  pay  to  the  owner ;  and  thirdly,  the  deliv- 
ering of  the  cargo  to  the  consignees  by  the  char- 
terers. The  freight  is  expressly  payable  (under  the 
charter-party)  *  on  unloading  and  right  delivery  of 
the  cargo  as  customary,'  and  '  the  freight  is  to  be 
collected  by  the  charterers.*  Now,  it  is  not  alleged 
tliat  there  was  any  undue  delay  on  the  part  of  the 
charterers  in  the  unloading  and  delivering.  Until, 
therefore,  that  was  absolutely  completed,  it  appears 
to  us  the  freight  was  not  due  to  the  owner." 

The  title  to  freight  is  conditional  on  performance, 
and  payment  thereof  is  secured  by  a  lien  at  common 
law  on  the  goods  carried.  Sums  payable  in  advance, 
as  whore  the  ship  was  to  receive  42  casks  of  wine  to 
be  carried  from  London  to  the  Cape,  the  shippers 


»  37  L.  J.  Ch.  925. 
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undertaking  to  pay  charterer  51.  per  ton  for  the 
casks,  on  delivery  to  the  shipper  of  the  proper  bill 
of  lading  of  the  casks  on  board  the  ship,  not  being 
dependent  on  performance  of  the  carrier's  contract, 
are  not  of  the  nature  of  freight,  though  often  called 
by  that  name,  and  the  incidents  of  freight  do  not 
attach  thereto.^ 

The  word  "  freight"  in  insurance  law,  and  as  em- 
ployed in  policies,  has  a  more  extensive  signification 
than  in  the  general  law  of  shipping,  and  is  used 
comprehensively  to  denote  the  benefit  derived  by 
the  shipowner  from  the  employment  of  his  ship ;  so 
in  policies  of  insurance,  freight  denotes  the  price 
agreed  to  be  paid  by  the  charterer  to  the  shipowner 
for  the  hire  of  his  ship  under  a  charter-party,  or 
contract  of  affreightment.  Hence  the  definition  of 
freight,  as  a  subject  of  marine  insurance,  that  it  is 
either  the  remuneration  to  be  paid  to  the  shipowner 
for  the  hire  of  his  ship,  under  an  express  contract  of 
affreightment  for  a  certain  voyage,  or  the  price  to 
be  paid  to  him  for  the  carriage  of  goods,  irrespec- 
tive of  such  contract.  It  may  further  be  applied 
to  denote  the  benefit  which  the  shipowner  expects 
to  derive  from  the  carriage  of  his  own  goods  in  his 
own  ship,  in  the  shape  of  their  increased  value  to 
him  at  the  port  of  delivery.* 

22^^  The  term  "dead  freight*'  is  an  inaccurate  expres- 

sion of  the  thing  signified  by  it.    It  is  not  freight, 

^  Andrew  v.  Hoorhonse,  6  Tannt.  485. 
•  Amonld  on  M.  I.,  6th  Ed.  Vol.  1,  31 ;  Allison  v.  The  Bristol.  Har.  Ins, 
Co.,  L.  B.  1  App.  Cas.  209. 
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but  an  unliquidated  compensation  for  the  loss  of 
freight,  recoverable  in  the  absence  and  place  of 
freight.  It  is  the  only  expression  given  for  the 
claim  which  arises  in  consequence  of  the  failure  to 
furnish  a  full  cargo.  It  is  so  described  in  the  Eng- 
lish authorities  and  also  in  the  Scotch.  Professor 
Bell  so  represents  it  in  his  "Commentaries,"  and 
also  in  his  "Principles,"  and  it  is  also  so  defined  in 
the  "Law  Dictionary."  It  is  a  term  which  has 
obtained  a  place  in  our  mercantile  language  as  well 
as  in  our  law  authorities. 

What  is  called  "dead  freight"  is  recoverable  by 
the  shipowner  from  the  freighter  for  deficiency  of 
cargo.^ 

There  can  be  no  lien  at  law  in  respect  of  a  claim 
for  dead  freight ;  ^  inasmuch  as  there  are  e  concessis 
no  goods  upon  which  it  could  attach. 

By  contract,  however,  there  may  certainly  be  a 
lien  for  dead  freight  on  the  cargo  actually  carried, 
if  the  amount  be  fixed  or  capable  of  calculation, 
and  even  where  the  damages  were  unliquidated.® 

Lord  Colonsay  in  the  course  of  his  judgment  in 
McLean  v.  Fleming^  said:^"Where  there  is  merely 
a  failure  to  fulfil  an  obligation  to  furnish  a  full 
cargo  there  is  a  claim  for  dead  freight,  but  no  right 
of  lien.  On  the  other  hand  I  think  it  is  equally 
clear,  both  on  principle  and  on  authority,  that  if 

^  ]U[oLean  v.  Fleming,  L.  B.  2  H.  L.  So.  128 ;  FhillipB  v.  Bodie,  15  Eaat 
554  ;  BeU's  Friii.,  8.  430. 

^  PhilUps  V.  Bodie,  15  East  547 ;  Birley  v.  Gladfltone,  3  M.  &  S.  205, 
9  Tudor'B  L.  0.  in  Mere.  &  Mar.  Law,  8rd  £d.  374. 
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there  be  a  stipulation  in  the  charter-party  that  dead 
freight  shall  be  exigible,  and  that  there  shall  be  a 
lien  for  it  on  the  cargo,  then  there  is  a  lien  consti- 
tuted by  contract.  Lien  is  not  properly  a  contract 
in  the  strictest  sense  of  the  law,  because  lien  is 
more  properly  a  right  which  the  law  gives  without 
contract,  but  it  may  be  constituted  by  contract." 

Lump  freight.  Knight  Brucc,  L.  J.,  delivering  judgment  in  the 
Privy  Council  in  the  case  of  the  "  Norway,"^  said : 
"Although  the  lump  sum  is  called  *  freight'  in  the 
bills  of  lading  and  charter-party,  yet  we  think  it  is 
not  properly  so  called,  but  that  it  is  more  properly 
a  sum  in  the  nature  of  a  rent  to  be  paid  for  *  the 
use  and  hire  of  the  ship'  on  the  agreed  voyage. 
The  shipowner  is  entitled  to  be  paid  the  lump 
freight  without  any  deduction  for  a  loss  of  part  of 
the  cargo  occurring  during  the  voyage  without  the 
negligence  or  fault  of  the  shipowner." 

The  plaintiff  chartered  a  ship,  of  which  ho  was 
master,  to  one  0.  H.  0.  of  Calcutta,  under  a  charter- 
party,  by  which  it  was  agreed  that  the  ship  should 
proceed  to  certain  ports,  and  there  load  a  cai^ 
for  Calcutta;  "the  cargo  to  be  delivered  to  the 
charterer  at  Calcutta,  on  being  paid  freight  at 
and  after  the  rate  of  a  lump  sum  for  the  full 
reach  of  the  ship;  the  said  freight  to  be  paid 
on  the  unloading,  and  right  delivery  of  the  cargo 
as  customary,  less  any  advances  that  may  have 
been  made."  On  the  arrival  of  the  ship  at  Calcutta, 

^  3  Moo.  P.  C.  C.  (N.S.)  :^ ;  BobinBon  v.  Knights,  L.  E.  8  C*  F.  465. 
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C.  H.  C.  requested  tlie  plaintiff  to  deliver  the  cargo 
to  the  defendants  as  his  agents,  Tvhich  the  plaintiff 
agreed  to  do  on  having  payment  of  the  freight 
guaranteed  hy  the  defendants,  which  they  did  less 
any  claims  for  short  delivery.  The  defendants  were 
bond  fide  holders  of  the  hills  of  lading  which  had 
heen  signed  hy  the  plaintiff  in  respect  of  the  cargo. 
On  unloading  there  was  foimd  to  he  a  deficiency  in 
quantity  hetween  the  goods  mentioned  in  the  hills 
of  lading,  and  those  actually  shipped  and  delivered. 
Held,  that  notwithstanding  this  the  plaintiff  was 
entitled  to  the  whole  of  the  freight  specified  in  the 
charter-party,  and  was  justified  in  keeping  the  cargo 
until  the  freight  was  paid.  ^    . 

And  where  a  ship  was  chartered  for  a  lump  sum, 
and  she  arrived  at  her  destination  with  the  whole 
of  her  cargo,  with  the  exception  of  a  deck  load 
which  had  heen  lost  during  the  voyage  hy  one  of 
the  excepted  perils,  the  shipowner  was  held  entitled 
to  the  whole  of  the  lump  freight,  without  deduct- 
ing the  portion  of  freight  payahle  in  respect  of  the 
deck  freight  which  had  heen  lost.  ^ 

So,  where  the  charter-party  provided  a  "lump 
sum  freight  of  5,000 1,  to  he  paid,  after  entire  dis- 
charge and  right  delivery  of  the  cargo,  in  cash 
two  months  after  the  date  of  the  ship's  report  in- 
wards at  the  Custom  house,"  and  a  portion  of  the 
cargo  was  destroyed  hy  fire  on  the  voyage.  It  was 
hold,  that  the  loss  having  arisen  from  one  of  the 

*  Dods  V.  Stewart,  8  Ben.  L.  E.  340. 
>  Eobinson  v.  Knights,  L.  &.  8  C.  P.  465 1 42  L.  J.  0.  P.  213, 
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excepted  perils,  the  plaintiff  was  entitled  to  recoTer 
the  lump  sum  agreed  upon.^ 

In  Blanchet  v.  Powell's  Llantivit  Collieries  Co.,* 
the  master  of  a  vessel  sued  for  lump  freight,  made 
payable  by  a  bill  of  lading,  signed  by  the  master  in 
respect  of  goods  which  were  described  in  the  bill  of 
lading  as  weighing  256,782  kilos.  The  defence  was 
that  a  smaller  weight  only  was  carried  and  delivered. 
To  which  it  was  replied  that  the  whole  of  the  goods 
described  in  the  bill  of  lading  had  been  delivered,  and 
that  the  weight  stated  was  a  mistake.  It  was  con- 
tended on  demurrer,  but  without  success,  that  the 
Bills  of  Lading  Act  precluded  the  master  from  alleg- 
ing that  the  weight  stated  was  incorreect.  Bram- 
well,  B.,  said : — "  In  an  action  against  him  for  non- 
delivery he  might  be  estopped,  but  not  in  such  an  ac- 
tion as  this."  And  Cleasby,  B.,  went  further  saying: — 
"  If  the  bill  had  acknowledged  the  receipt  of  certain 
specific  things — ^a  certain  number  of  horses,  for  in- 
stance— it  might  be  that  the  plaintiff  could  not  be 
heard  to  say  that  a  different  number  was  shipped  in 
fact.  But  that  cannot  be  said  of  a  mere  statement 
of  weight,  which  may,  and  often  does,  vary  during 
the  transit ;  and  I  do  not  see  any  estoppel,  therefore, 
to  prevent  the  plaintiff  from  saying  that  the  measure- 
ment was  wrong,  it  not  being  suggested  that  a  wrong 
weight  was  inserted  fraudulently  in  order  to  enhance 
the  lump  freight  recoverable." 

^  The  Merchant  Shipping  Co.  v.  Armitage,  L.  B.  9  Q.  B.  99;  43  L.  J.  Q. 
B.  26 ;  BeynoIdB  v.  Jez,  13  W.  B.  968. 
>  L.  B*  9  £x.  74;  43  L.  J.  Ex.  60. 


ADVANCE  FREiaET.  430 

It  is  settled  by  the  authorities  that  by  the  law  of  Advftnoe 

^  ,        freight. 

England  a  payment  in  advance  of  freight  cannot  be 
recovered  back  in  the  event  of  the  goods  being 
lost.^ 

Where  a  charter-party  made  between  the  master 
of  the  ship  and  the  freighter,  for  a  voyage  from 
Liverpool  to  Maranham,  and  thence  back  to  L.  pro- 
vided that  the  freighter  should  pay  for  the  freight 
from  L.  to  M.  120Z.,  and  from  M.  to  L.  at  the  rate 
of  2^d.  per  lb.  for  cotton,  which  should  be  delivered 
at  L.;  such  freight  to  be  paid  as  follows: — 1201.  for 
freight  of  the  outward  cargo  to  M.,  and  as  much 
cash  as  might  be  found  necessary  for  the  vessel's 
disbursements  in  M.,  to  be  advanced  by  the  freighter, 
his  agents  or  assigns,  to  the  master,  when  required, 
free  from  interest  and  commission,  at  the  current 
exchange  of  the  place,  and  the  residue  of  such 
freight  to  be  paid  on  delivery  of  the  cargo  in  L. 
The  ship  arrived  at  M.,  where  the  120/.  outward 
freight,  and  also  192Z.  for  the  necessary  disburse- 
ments of  the  ship,  were  paid  or  advanced  by  the 
freighter  to  the  master ;  and  the  ship  received  her 
homeward  cargo  and  sailed  for  L.,  but  was  lost  by 
capture : — Held  that  the  freighter  was  not  entitled 
to  recover  back  the  1921.^ 

The  above  case  turned  upon  the  particular  words 
of  the  instrument  which  was  framed  so  as  to  make 
the  freighter  lose  the  money  advanced  by  him,  unless 

>  Anonymoas  case  2  Shower  283,  cited  in  Saanden  t;.  Drew,  3  B.  &  Ad. 
450;  The  John,  8  W.  Bob.  170;  Byrne  v,  BchiUer,  L.  B.  6  Ex.  819. 

•  De  Silvale  v.  Kendall,  4  M.  &  S.  37. 
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the  owner  reaped  the  benefit  by  the  ship's  coming 
home  safe.  It  is  undoubtedly  competent  for  the 
shipowner  to  make  stipulations  similar  to  the  above. 
But  if  he  does  so  it  is  his  duty  to  take  care  that  they 
are  inserted  in  clear  and  explicit  words  in  the  char- 
ter-party, that  the  money  advanced  shall  be  an  ad- 
vance in  part  payment  of  the  freight. 

The  charterer,  on  signing  the  charter-party,  incurs 
a  liability  for  the  chartered  freight  which  becomes 
a  debt  in  case  of  safe  delivery  of  cargo,  and  the 
Captain  for  the  shipowners,  frequently  obtains  ad- 
vances as  well  on  account  of  this  liability  (whether 
stipulated  for  in  the  charter-party  or  not,)  as  on  the 
personal  security  of  his  owners :  in  either  case  they 
are  loans;  in  the  one  case,  they  are  advances  of 
freight,  in  the  other  case,  they  are  debts  from  the 
borrower.  The  distinction  is  at  times  material,  be- 
cause if  they  are  advances  of  freight,  the  lender  has 
an  insurable  interest  in  an  advance  which  is  to  be 
lost  if  freight  is  not  earned,  but  he  has  no  such  in- 
terest in  an  absolute  debt.  If  advances  are  not 
stipulated  for  in  the  charter-party,  but  are  obtained 
by  the  application  of  the  Captain  to  the  charterer, 
and  both  he  and  the  charterer  state  that  they  were 
advances  of  freight,  and  the  receipts  for  the  advances 
are  so  expressed  as  that,  if  effect  is  given  to  those 
parts  of  them  relating  to  insurance,  they  are  decisive 
to  show  that  the  sums  obtained  were  advances  of 
freight,  to  be  repaid  by  deductions  from  freight,  if 
earned ;  and  if  not  earned,  then  to  be  lost  by  the 
charterer,  unless  he  should  have  used  the  stipulated 
premium  in  insuring.^ 

»  The  Karnak.  21  L.  T.  N.  S.  159. 
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In  Saunders  v.  Drew/  the  charter-party  was  for 
a  voyage  from  the  port  of  London  to  Calcutta,  and 
back,  on  the  usual  terms;  it  was  further  agreed 
that  the  freighter,  if  he  thought  proper,  might  hire 
the  vessel  for  an  intermediate  voyage,  within  certain 
limits,  for  not  less  than  six  months ;  that,  in  that 
event,  the  master  should  refit  the  vessel  for  such 
voyage,  and  the  complement  of  men  should  be  kept 
up,  and  aU  necessaries  provided :  in  consideration  of 
which,  the  freighter  agreed  to  pay  the  owner  for 
such  voyage  at  the  rate  of  1/.  a  ton  per  month  on 
the  ship's  tonnage,  and  to  pay  four  months  of  such 
hire  in  advance,  and  at  the  end  of  six  months  two 
further  months'  pay,  and  so  in  every  succeeding  two 
months ;  and  the  balance  due  at  the  termination  of 
such  hiring,  in  cash  or  approved  bills.  It  was 
further  stipulated,  that  if  the  vessel  should  be  lost 
or  captured,  the  freight  by  time  should  be  payable 
up  to  the  period  when  she  should  be  so  lost  or 
captured,  or  last  heard  of : — Held,  that  under  the 
former  clauses  of  this  agreement,  the  freighter 
could  not  claim  a  return  of  any  part  of  the  four 
months'  advance,  on  the  vessel  being  lost  within 
that  period ;  but  that  the  advance,  being  in  respect 
of  freight,  was  absolute.  And  that  the  stipulation 
on  this  head  was  not  qualified  by  the  subsequent 
clause. 

Where  it  was  mutually  agreed  by  a  charter-party 
between  shipowner  and  charterer,  that  the  ship 

'  3  B.  &  Ad.  445. 
5U 
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« 

should  sail  from  London  to  Bassein,  there  to  receive 
a  full  cargo  of  rice,  and  proceed  to  London  direct, 
and  deliver  it  there  on  being  paid  freight,  as  follows : 
51.  58.  per  ton  net  price  deKvered,  other  goods,  if 
any,  in  proportion ;  cash  for  ships'  disbursements  to 
be  advanced  to  the  extent  of  300Z.  free  of  interest, 
but  subject  to  insurance  and  21.  lOs.  per  cent,  com- 
mission ;  the  freight  to  be  paid  on  unloading  and 
right  delivery  as  follows:  cash  less  two  months* 
interest,  and,  if  required,  300Z.  to  be  paid  in  cash 
on  arrival,  less  two  months'  interest.  The  ship 
reached  Bassein,  and  whilst  there  money  was  ad- 
vanced by  the  charterer's  agent  for  the  ship's  dis- 
bursements. The  ship  was  lost  soon  after  sailing 
on  her  homeward  voyage : — Held,  that  on  the  true 
construction  of  the  charter-party,  the  stipulated 
advance  was  to  be  taken  as  pre-payment  of  freight, 
and  not  as  a  loan ;  and  that  therefore  the  charterer 
could  not  recover  back  his  advance.^  Lord  Camp- 
bell, C.  J.,  said: — **The  only  question  is,  whether 
the  money  disbursed  at  Bassein  by  the  plaintiff's 
agent  was  a  mere  loan  or  an  advance  of  freight  ? 
The  liability  of  the  defendants  to  refund  the  money 
to  the  plaintiff  depending  entirely  on  the  construe- 
tion  to  be  put  upon  the  charter-party.  I  am  of 
opinion  that  this  sum  of  300/.  is  to  be  taken  as  i 
payment  of  freight.  The  clause  on  which  the  ques- 
tion turns  is  *  cash  for  ship's  disbursements  to  be 
advanced  to  the  extent  of  300Z.,  free  of  interest, 

»  Hicks  V.  Shield,   26  L.  J.  Q.  B.  205. 
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but  subject  to  insurance/  &c.  Now,  this  mention 
of  insurance  seems  to  me  to  stamp  the  transaction 
indelibly  as  a  payment  on  account  of  freight  and 
not  a  mere  loan ;  for  if  the  advance  was  to  be  in- 
sured it  must  be  an  advance  of  freight,  which  is 
insurable,  whereas  a  loan  is  not.  There  is  nothing 
necessarily  inconsistent  in  the  other  clause  that 
*  the  freight  is  to  be  paid  on  unloading,  and 
right  delivery  of  cargo.'  This  may  refer  to  the 
payment  of  the  residue  of  the  freight  not  already 
advanced.  This  advance,  therefore,  not  being  a 
loan,  but  a  part  payment  of  freight,  the  plaintiff 
cannot  recover." 

In  Byrne  v.  Schiller,^  the  ship  had  been  chartered 
for  a  homeward  voyage  from  Calcutta,  with  an  option 
to  the  charterers  to  send  her  on  an  intennediate 
voyage,  "  freight  to  be  paid  as  follows : —  1,200Z. 
to  be  advanced  to  the  master  and  to  be  deducted,  to- 
gether with  1 J  per  cent,  commission  on  the  amount 
advanced,  and  cost  of  insurance,  from  freight  on 
settlement  thereof,  and  the  remainder  on  right  de- 
livery at  port  of  discharge."  The  master  was  also 
**  to  sign  bills  of  lading  at  any  current  rate  of  freight 
required,  without  prejudice  to  the  charter-party,  but 
not  under  the  chartered  rates  unless  the  difference  be 
paid  in  cash."  The  charterers  elected  to  send  the 
vessel  on  an  intermediate  voyage,  and  paid  the  1200Z., 
and  required  the  master  to  sign  bills  of  lading  below 
the  chartered  rates.  The  difference,  amounting  to 
737^.,    was  demanded  from  them  by  the  masteri 

^  L.  B.  6  £z.  319, 
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but  they  refused  to  pay  it,  claiming  to  set  off  against 
it  the  advances  made  on  account  of  the  vessel.  The 
vessel  was  lost  on  her  way  to  the  intermediate  port. 
It  was  held,  that  a  payment  in  advance  on  account 
of  freight  could  not  be  recovered,  even  though  the 
voyage  fail ;  and  that,  according  to  the  terms  of  the 
charter-party,  the  payment  of  the  difference  was  to 
be  a  payment  in  the  nature  of  freight,  so  that  if  the 
defendants  had  paid  the  difference  in  advance,  they 
would  not  have  been  entitled  to  recover  it ;  and  tliat 
therefore  the  shipowner  was  entitled  to  recover  the 
amount  from  them,  notwithstanding  the  failure  of 
the  voyage. 

Where  a  stipulated  sum  is  agreed  to  be  paid  for 
freight,  at  all  events  at  the  port  of  loading  upon  the 
taking  of  goods  on  board  to  be  carried  on  a  voyage, 
the  shipowner,  if  it  is  not  paid,  may  recover  the 
same  from  the  shipper,  notwithstanding  the  fact 
that  the  goods  have  been  lost  on  the  voyage,  and 
therefore,  that  as  they  have  not  been  carried  to  their 
port  of  destination,  freight,  strictly  speaking,  had 
not  been  earned.^ 

Where  the  memorandum  of  charter-party  stated 
"one-half  of  the  freight  to  be  paid  in  cash  on  unload- 
ing and  right  delivery,  and  the  remainder  by  bill  on 
London  at  four  months'  date;"  and  then,  after  con- 
taining stipulations  for  unloading,  discharging,  de- 
murrage &c.,  added  "  the  Captain  to  be  supplied 
with  cash  for  ship's  use ;  and  in  pursuance  of  this 
last  stipulation,  the  master  drew  a  bill  on  the  freight- 

^  Andrew  v,  MoorhooBe,  5  Taunt.  435. 
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ers,  which  was  duly  accepted  and  paid : — Held,  that 
this  was  not  to  be  considered  a  payment  of  freight 
in  advance,  but  as  a  loan  to  the  owner  of  the  ship, 
and  that  (the  ship  having  been  lost  on  her  homeward 
voyage)  the  freighters  had  no  insurable  interest  in 
such  bill.^ 

In  the  John,^  the  charter-party,  after  specifying 
what  was  to  be  the  freight  of  the  homeward  cargo, 
stipulated : — "  The  masterto  be  supplied  in  the  Paci- 
fic with  a  sum  not  exceeding  200Z.,  free  of  interest 
and  commission,  which  is  to  be  deducted  from  the 
freight,  together  with  the  cost  of  insurance  on  such 
advance,  the  Captain's  receipts  to  be  binding  upon 
the  owner."  Under  this  clause  in  the  charter-party, 
the  sum  of  280/.  was  advanced,  in  the  first  instance, 
by  the  agent  of  the  charterers.  The  charter-party 
then  further  provided : — "  And  should  the  charterers 
or  their  agents  think  fit  to  advance  any  further  sum 
on  the  credit  of  the  freight  for  repairs,  stores  and 
disbursements,  such  sums,  with  interest  and  com- 
mission, to  be  considered  as  part  payment  of  freight ; 
the  master's  receipt  for  which  is  to  be  binding  upon 
the  owners."  In  considering  the  effect  of  these  two 
clauses  in  the  charter-party,  Lushington,  J.,  said: — 
"  I  conceive  I  am  bound  to  take  them  together,  and 
not  to  divide  them  into  two  separate  and  distinct 
questions.  I  should  otherwise  violate  the  proper 
principle  of  construction  to  be  applied  to  instruments 
of  this  kind,  which  is  as  follows,  viz  :  to  take  into 
consideration  the  whole  of  what  is  stated  by  way  of 

^  Mansfield  v.  Mfdtland,  4  B.  &  Aid.  582.  >  8.  W.  Bob.  170, 
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stipulation,  and  endeavour  to  extract  from  it  the 
true  meaning  of  the  parties.  The  first  question  then 
will  be,  whether  there  is  any  distinction  to  be  made 
between  the  original  advance  of  280Z.  made  in  the 
first  instance  at  V.,  and  the  further  sum  of  28/.  4«. 
which  was  subsequently  advanced  at  L.  By  the  first 
clause,  it  is  to  be  observed,  the  master  is  to  be  sup- 
plied with  a  sum  not  exceding  2001.  and  this  sum 
the  charterers  are  bound  to  advance.  They  have  no 
option  in  the  matter,  and  they  cannot  decline  to  make 
such  advancement,  without  violating  the  agree- 
ment by  which  they  have  voluntarily  bound  them- 
selves. The  advance  so  made,  it  is  further  stipula- 
ted, is  to  be  free  of  interest  and  commission,  and  is 
to  be  deducted  from  the  f reiijht.  What  I  have  now 
to  consider  upon  this  part  of  the  charter-party  must 
be,  whether,  in  the  intention  and  understanding  of 
the  contracting  parties,  the  origimil  advance  was  to 
be  made  as  a  loan  of  200Z,  free  of  interest  and  com- 
mission, and  to  be  deducted  from  the  freight  on 
account,  or  was  it  to  be  taken  as  an  advance  of  part 
of  the  freight  itself.  Prom  the  concluding  words 
in  the  clause,  *the  Captain's  receipt  for  which  is  to 
be  binding  on  the  owners,'  it  is  possible,  that,  if 
taken  by  itself,  some  little  doubt  might  arise  as  to 
the  construction  of  the  clause.  It  might,  on  the 
one  hand,  be  deemed,  in  the  opinion  of  some  pe^ 
sons,  *that  the  strict  construction  of  the  words 
implied  that  the  advance  was  to  be  an  advance  not 
of  freight,  but  of  money  to  be  deducted  from  the 
freight  afterwards;'  on  the  other  hand,  it  might 
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be  construed,  that,  notwithstanding  the  mode  in 
which  it  is  expressed,  it  was  really  and  substantially 
to  be  an  actual  advance  of  the  freight  itself.  For 
the  solution  of  any  doubt  which  might  thus  arise, 
we  must  look  to  the  remaining  clause  in  the  instru- 
ment, which  stipulates  in  these  words,  *  that  should 
the  charterers  or  their  agents  think  fit  to  advance 
any  further  sum'  (the  word  advance,  be  it  re- 
marked, being  somewhat  equivocal,  because  it  may 
imply  an  advance  for  freight,  or  an  advance  of  money 
on  the  security  of  the  freight,)  for  repairs,  stores  and 
disbursements,  such  sums,  with  interest  and  commis- 
sion, to  bo  considered  in  part  payment  of  freight  to 
the  master,  the  Captain's  receipt  for  which  is  to  be 
binding  on  the  owners.  Looking  to  the  words  of 
this  last  clause,  I  cannot  entertain  a  doubt  that  it 
was  the  intention  of  the  contracting  parties  that 
any  advance  of  money  beyond  the  2001.  was  to  be 
considered  a  pre-payment  of  the  freight  to  the  extent 
of  the  advances  which  should  be  made.  If  this  be 
so,  upon  wliat  ground  can  any  distinction  be  made 
between  the  two  sums  ?  Could  it  be  the  intention 
of  the  parties,  that  the  master  was  to  be  entitled  as 
a  matter  of  right  to  the  200i.,  which  was  to  be 
merely  a  loan  of  money,  and  that  when  it  was  op- 
tional to  the  charterers,  or  their  agents,  to  advance  or 
not,  such  voluntary  advances  should  be  a  payment 
for  the  freight  itself  ?  I  cannot  admit  of  any  such 
distinction.  In  the  course  of  this  argument,  the 
words  *  free  of  interest  and  commission'  were  much 
commented  upon,  as  raising  a  material  distinction 
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between  the  two  kinds  of  advances,  but  they  do  not, 
I  confess,  in  my  mind  create  any  very  strong  im- 
pression one  way  or  the  other.  The  reason  for 
inserting  them,  it  appears  to  me,  was  this,  the  master 
will  want  money  for  disbursements,  and  we  will 
undertake  to  advance  him  what  will  be  about  the 
probable  sum  he  will  require,  viz.  200/.  This  sum 
we,  the  owners  of  the  cargo,  are  content  to  pay  in 
advance,  without  taking  any  interest  or  commission. 
With  respect  to  all  further  sums,  the  extent  of  which 
is  optional,  and  must  be  determined  by  our  agents  in 
a  distant  part  of  the  world,  we  consider  ourselves 
entitled,  and  fairly  entitled,  to  charge  interest  and 
commission  upon  them.  This,  in  my  view  of  the 
case,  is  the  true  distinction  to  be  deducted  from,  the 
words  of  the  two  clauses  taken  together,  and  I  cannot 
think  that  any  other  distinction  was  intended  by  the 
contracting  parties,  when  the  charter-party  was 
executed." 

In  Tanner  v.  Phillips,^  it  appeared  that  advance 
had  been  made  by  the  charterer  to  the  owner 
which  were  applied  for  the  ship's  disbursements. 
The  ship  was  in  mortgage ;  before  the  freight  be- 
came due  under  the  charter-party,  the  mortgagee 
took  possession : — Held,  that  the  charterers  had  no 
right  to  deduct  the  advances  from  the  freight  pay- 
able to  the  mortgagee ;  the  advance  being  simply  a 
loan  recoverable  without  reference  to  the  freight. 

Where  by  the  terms  of  a  charter-party  a  part  of 
the  freight  is  made  payable  and  is  paid  in  advance, 

>  42  L.  J.  Ch.  125. 
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the  charterer  has  a  right  to  deduct  the  whole  amount 
so  paid  by  him  from  any  freight  which  may  actually 
be  earned,  in  case  of  a  loss  of  part  of  the  cargo,  and 
not  only  a  proportionate  part  of  it. 

In  Allison  v.  Bristol  Marine  Ins.  Co.,^  the  ship- 
owner had  chartered  his  ship  for  a  voyage  from 
Greenock  to  Bombay.  The  charter-party  provided 
"that  freight  was  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  at  the  rate  of  42«.  per  ton  on 
the  quantity  delivered,  such  freight  to  be  paid  one- 
half  in  cash  on  signing  bills  of  lading,  the  re- 
mainder on  right  delivery  of  the  cargo."  Half  of 
the  estimated  amount  of  freight  was  paid  on  ship- 
ment, and  the  appellant  insured  the  unpaid  freight 
with  the  respondents.  The  ship  was  lost,  but  half 
the  cargo  was  saved,  and  delivered  without  any 
additional  payment  by  the  charterer.  The  shipowner 
then  claimed  as  for  a  total  loss  of  the  unpaid  half  of 
the  freight : — Held,  that  on  the  proper  construction 
of  the  charter-party  and  policies  he  was  entitled 
to  recover  as  for  a  total  loss  of  the  unpaid  half  of 
the  freight. 

The  decision  in  the  House  of  Lords  in  this  case 
firmly  establishes  the  doctrine  of  English  law,  that 
freight  paid  in  advance  cannot  be  recovered  back 
by  the  consignee  on  the  failure  of  the  shipowner  to 
perform  his  contract  of  carriage.  This  applies  only 
to  tliose  cases  in  which  the  advance  by  the  charterer 
is  in  the  nature  of  freight,  and  is  not  a  mere  loan. 

»  L.  R.  1  App.  Cas.  209. 
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The  decisQii  also  puts  an  end  to  the  argument  often 
raised  that  the  word  "freight"  may  bear  different 
meanings  in  the  same  charter-partr.     It  has  long 
been  a  favourite  contention  that  ^here  an  advanoe 
is  made  by  the  charterer  to  the  shipowner  before 
the  sailing  of  the  ship,  such  advance  is  not  freight, 
properly  so  called,  nor  a  payment  made  in  consider- 
ation of  the  carriage  of  the  goods,  but  is  a  payment 
made  in  consideration  of  the  taking  of  the  goods  on 
board.    This  contention  their  Lordships  refused  to 
adopt,  pointing  out  that  there  can  be  no  reason  for 
placing  different  meanings  upon  the  same   word 
in  the  same  mercantile  instrument,  and   that  the 
time  of  payment  cannot  really  affect  the  nature  of 
the  payment  made.    Hence  an  advance  of  freight 
must  be  considered  as  "  freight"  in  the  ordinair 
sense  of  that  word,  except  in  so  far  as  it  cannot  be 
recovered  back.    Nor,  unless  there  be  an  express 
stipulation  to  that  effect,  can  an  advance  be  treated 
as  other  than  a  part  of  the  whole  sum  to  be  ulti- 
mately paid  as  freight,  and  consequently  to  be  deduct- 
ed from  that  whole  sum,  whatever  it  may  be.     An 
insurer  or  shipowner  is  not  entitled  to  divide  an 
advance  into  so  many  parts,  and  treat  each  part  as 
a  separate  advance  on  each  proportionate  part  of 
the  cargo.  ^ 

If  it  is  an  advance  of  freight,  it  must  be  paid, 
though  the  goods  are  before  payment  lost  by  ex- 
cepted perils ;  but  it  will  not  be  recoverable  from 

>  See  note  (a)  to  AIliBon  r.  Bristol  Mar.  Ins.  Co.,  3  Asp.  M.  L.  C.  N.  S.  ITS^ 
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the  shipowner  if,  after  payment,  the  goods  are 
lost.^ 

The  clause  "  ship  lost  or  not  lost"  refers  only  to 
losses  through  excepted  perils,  and  where  money  is 
to  be  paid  by  the  shipper  to  the  shipowner  before 
the  delivery  of  the  goods,  such  payment  will  be 
treated  as  an  advance  of  freight,  or  as  a  loan,  accord- 
ing to  the  intention  of  the  parties  as  expressed  in 
the  documents.  A  stipulation  that  it  shall  be  paid, 
"  subject  to  insurance,"  or  "  less  insurance,"  will 
indicate  that  it  is  an  advance  of  freight. 

It  will  be  recoverable  if  the  goods  are  not  lost  by 
excepted  perils*  Thus,  where  goods  were  shipped 
under  a  charter  "  four-fifths  of  freight  calculated 
on  quantity  shipped  to  be  advanced  and  paid  in 
cash  in  one  month  from  the  vessel's  sailing  from 
her  last  port  in  Great  Britain,  steamer  lost  or  not 
lost;"  the  excepted  perils  did  not  include  the  master's 
negligence.  The  ship  sailed  on  the  12th  July,  and 
was  lost  through  the  negligence  of  her  master  on 
the  19th.  It  was  made  known  on  the  21st,  and  on 
the  26th  the  freighter  paid  four-fifths  of  the  freight  to 
the  charterer."  It  was  held,  that  the  freighter  could 
recover  such  payment,  as  "  lost  or  not  lost,"  referred 
only  to  losses  by  excepted  perils,  and  not  to  a  loss 
occasioned  by  the  negligence  of  the  master.* 

In  Dufourcet  v.  Bishop,'  the  plaintiffs  were  pur- 
chasers of  goods  at  a  price  including  cost,  freight, 
and  insurance.    The  vendors    shipped  the  goods 

»  Rodoconachi  v.  Milburn,  L.  E-  18  Q.  B.  D.  67 ;  56  L.  J.  Q.  B.  202.  8e§ 
per  Brett,  J.,  in  Allison  v.  Bristol  Mar.  Ins.  Co.,  L.  B.  1  App.  Cas.  223. 

»  G.  I.  P.  E.  Co.  V.  Tumbnll,  53  L.  T.  826. 
>  L.  B.  18  Q.  B.  D.  873i  66  L.  J.  Q.  B,  407. 
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under  a  charter-party  containing  a  proviso :  "  that 
if  required  by  the  Captain  the  whole  freight  to  be 
paid  in  advance  on  signing  bills  of  lading,  subject 
to  a  deduction  of  3J  per  cent,  for  interest  and  in- 
surance."   600/.  was  advanced  on  account  of  freight, 
and  the  shippers  effected  an  insurance  for  that  sum 
on  behalf  of  the  plaintiffs.    The  goods  were  lost  by 
negligence  of  the  defendants,  the  shipowners.     In 
an  action  against  the  shipowners  for  loss  of  the 
goods,  in  which  the  only  question  raised  was  as  to 
the  plaintiff's  right  to  recover  the  advanced  freight, 
it  was  held,  that  the  underwriters  were  entitled  to 
have  the  action  carried  on  for  their  benefit,  and 
that,  inasmuch  as  but  for  the  insurance  the  plain- 
tiffs could  have  recovered  the  advanced  freight  as 
part  of  the  damages  for  the  loss  of  the  goods,  and 
the  underwriters  were  entitled  to  be  subrogated  to 
the  rights  of  the  assured,  the  plaintiffs  were  entitled 
to  judgment  for  the  amount  paid.    Denman,  J., 
observing : — "  Though  the  cases  establish  as  a  general 
rule  that  money  paid  by  way  of  advanced  freight 
cannot  be  recovered  back  upon  the  failure  of  the 
voyage,  they  by  no  means  establish  that,  where  the 
cargo-owner  has,  as  part  of  the  price  of  the  goods, 
paid  or  become  liable  to  pay  a  sum  for  freight  in 
advance,  and  the  goods  are  lost  by  negligence  of  the 
shipowner  he  may  not,   as  part  of  his   damages 
(which  are  to  be  considered  with  reference  to  the 
value  of  the  goods  at  the  port  of  arrival),  be  allow- 
ed as  against  the  shipowners  an  amount  equal  to 
the  freight  so  advanced ;  and,  if  he  happens  to  be 
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particularly  indemnified  against  that  loss,  by  an 
insurance  of  that  very  amount  of  advanced  freight, 
I  can  see  no  reason  why  the  insurer  of  that  amoimt 
should  not  be  entitled  to  sue  in  his  name  for  it  as 
part  of  the  damage  which  the  cargo-owner,  but  for 
the  insurance,  would  have  sustained  by  the  defen- 
dant's negligence." 

In  the  case  of  Smith,  v.  Pyman,*  the  charter-party 
provided  that  freight  should  be  paid  on  unloading 
and  right  delivery  of  cargo  "  one-third  freight,  if 
required,  to  be  advanced,  less  three  per  cent,  for 
interest  and  insurance."    The  ship  was  lost  on  the 
day  of  sailing,  and  shortly  after  the  loss  the  ship- 
owners demanded  the  advance  freight : — It  was  held 
in  an  action  by  the  shipowners  to  recover  the  advance 
freight,  that  the  charterers  were  not  liable.     Lord 
Esher,  M.  R.  remarking : — "  The  freight  which  the 
charterer  had  to  pay  was  freight  on  unloading  and 
right  delivery  of  the  cargo,  so  that  if  the  ship  never 
arrived  or  the  cargo  was  never  delivered,  no  freight 
Tvas  payable.    But  the  parties  have  put  into  the 
charter-party  a  stipulation  that  a  part  of  that  freight 
that  is  to  say,  of  the  very  freight  which  is  payable  on 
unloading  and  right  delivery  may  be  payable  in 
advance.    Advance  freight  is  part  of  the  freight. 
Now  there  are  two  peculiarites  of  advance  freight, 
well-known  to  parties  when  they  enter  into  a  charter- 
party  ;  the  one  is,  that  if  advance  freight  is  paid,  even 
though  the  cargo  is  lost,  still  the  advance  freight,  not- 
withstanding that  it  is  part  of  the  freight,  and  that 

'L.fi.  (1891)  1  Q.  B.  742  {  60L.J.Q.B.e. 
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the  freight  can  never  become  due,  cannot  be  recoyer- 
ed  back ;  and  the  second  is,  that  if  there  be  no  stipu- 
lation to  the  contrary — if  the  only  stipulation  is  that 
there  shall  be  advance  freight — that  advance  freight 
is  due  and  payable  the  moment  the  ship  starts  on 
her  voyage,  and  may  be  recovered  even  after  the 
voyage  has  been  lost.    These  two  peculiarities  of 
advance  freight  are  greatly  in  favour  of  the  shipowner. 
In  that  state  of  things,  the  parties  in  the  present  case, 
instead  of  leaving  the  contract  as  to  advance  freight 
in  the  well-known  form,  have  altered  it — and  have 
altered  it,  as  I  think,  in  favour  of  the  charterer,  by 
saying  that  the  advance  freight  shall  be  due  only  if 
and  when  the  shipowner  requires  the  advance  to  be 
made.    To  say  that  it  is  due  before,  is  to  strike 
out  of  the  contract  the  words  *if  required;'  whereas, 
iQ  my  opinion,  these  words  were  inserted  for  the 
protection  of  the  charterer,  and  for  a  particular 
reason.    They  constitute  a  stipulation  and  condition 
precedent  to  the  liability  to  pay  advance  freight  at  all 
— that  is  to  say,  the  charterer  is  not  to  be  liable  to 
pay  advance  freight  merely  upon  the  cargo  being 
loaded,  but  only  '  if  required.'     Is  there  anything  to 
show  what  the  meaning  of  these  words  is,  and  how 
they  are  in  favour  of  the  charterer  ?   I  think  there  is. 
The  charterer  has  no  insurable  interest  in  advance 
freight  except  as  to  that  which  he  is  liable  to    pay, 
and  imtil  he  is  liable  to  pay.     Eemembering   this, 
and  remembering  that  the  charterer  is  not  liable  to 
pay  the  advance  freight  till  required,  it  is  plain,  that 
the  meaning  of  the  stipulation  here  is  that  the  d^ 
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mand  of  the  advance  freight  must  be  made  under 
such  circumstances  asthathecaninsure,  and  that  the 
deduction  of  three  per  cent,  is  to  enable  him  to  effect 
that  insurance.  The  obvious  intention  is  that  a  de- 
mand of  the  advance  freight  must  be  made,  other- 
wise the  charterer  would  have  no  insurable  interest, 
and  it  must  be  made  at  a  time  when  the  charterer  can 
insure;  otherwise  the  words  'less  three  per  cent, 
for  interest  and  insarance'  are  useless.  In  the 
present  instance  the  demand  was  not  made  until 
after  loss,  and  the  considerations  I  have  stated  show 
that,  though  the  shipowner  might  have  required 
payment  of  the  advance  freight  at  any  time  before 
loss,  he  could  not  do  so  after  loss,  because  then  the 
purposes  for  which  this  particular  stipulation  was 
introduced  in  favour  of  the  charterer  could  not  be 
carried  out.  Therefore,  I  think,  the  charterer  in 
this  case  was  never  liable  for  the  advance  freight." 
Where  the  plaintiff's  steamer  was,  on  two  oc- 
casions, chartered  by  the  defendants  for  the  home- 
•ward  voyage  from  a  Spanish  port  to  Liverpool.  The 
charter-parties  provided  for  the  payment  of  certain 
lump  sum  freights,  and  both  contained  the  following 
clause: — "Cash  for  steamer's  ordinary  disbursements 
at  port  or  ports  of  loading ;  not  exceeding  160?.  in 
all,  to  be  advanced  at  exchange  of  60  d.  to  the  dollar 
on  account  of  freight,  subject  to  3  per  cent,  to  cover 
cost  of  insurance,  &c.  (Captain's  receipts  to  be  con- 
clusive evidence  of  the  amount  of  such  advances, 
and  of  their  having  been  properly  made),  and  balance 
of  freight,  on  right  and  true  delivery  of  the  cargo, 
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in  cash.**  On  the  first  voyage  the  master,  having 
part  of  his  outward  freight  in  hand,  partly  dishursed 
the  vessel  therewith,  and  the  defendants  advanced 
cash  for  the  balance,  amounting  at  the  stipulated 
rate  of  exchange  to  901.  16*.  6d.  On  the  second 
voyage  the  master,  having  a  sufficient  balance  of 
his  outward  freight,  fully  disbursed  the  vessel  to  an 
amount  exceeding  150?.,  and  did  not  obtain  any 
advance  freight  from  the  defendants.  The  defen- 
dants deducted  from  the  freight  due  to  the  plaintiffs 
on  the  delivery  of  the  homeward  cargo  on  the  first 
voyage,  the  profit  they  would  have  made  by  the 
difference  of  exchange  on  the  amount  required  to 
make  up  150?. ;  and,  on  the  second  voyage,  the  profit 
which  they  would  have  made  by  the  difference  of 
exchange  on  the  whole  150Z.,  if  they  had  advanced 
that  sum  on  account  of  freight  at  the  loading  port. 
In  an  action  by  the  plaintiffs  against  the  defendants 
for  balance  of  freight  so  deducted: — Held,  by 
Gorell  Barnes,  J.,  that  the  plaintiffs  were  entitled 
to  succeed  as  ihe  clause  was  optional,  not  obligatory, 
on  the  plaintiffs,  so  that  if  they  provided  their 
master  with  money  to  disburse  the  ship,  he  was  not 
bound  to  apply  to  the  defendants  for  cash  up  to  the 
limited  amount  by  way  of  advance  freight.^ 

In  Smith  v.  Pyman,^  the  advance  freight  was 
only  to  be  paid  "  if  required,"  and  the  decision  turn- 
ed altogether  upon  these  words,  and  as  there 
was  merely  an  option  to  require  payment  of  the 

1  The  Primula  L.  R.  (189i)  P.  128.  «  L.  R.  (1891)  1  Q.  B.  742. 
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advance  freight,  it  was  from  the  very  nature  of  • 
the  ease  clear  that  the  option  could  not  be  exercised 
when  the  ship  was  lost,  as  the  charterer  could  not 
then  insure  the  freight.  And  it  was  upon  these 
considerations  that  the  case  was  distinguished  in 
Oriental  Steamship  Company  v.  Tyl^^***  where  the 
defendants  loaded  a  cargo  of  coals  in  the  plaintiff's 
vessel  under  a  charter-party,  which  contained  the 
following  clauses : — "  Freight  to  be  paid  as  follows : 
one-third  on  signing  bills  of  lading,  less  three  per 
cent,  for  interest,  insurance,  &c.,  and  the  remainder 
on  unloading  in  cash.  .  .  .  Captain  or  agents 
to  sign  bills  of  lading  for  weight  put  on  board  as 
presented  to  him  according  to  the  railway  or  dock 
company's  weight  •  .  .  within  twenty-four  hours 
after  the  coals  are  on  board/'  The  ship  commenced 
her  voyage  before  bills  of  lading  were  signed,  but 
sank  within  twenty-four  hours  of  the  cargo  having 
been  put  on  board,  and  the  cargo  was  lost.  There- 
upon the  defendants  refused  to  present  biUs  of 
lading  for  signature.  In  an  action  by  the  plain- 
tiffs, the  shipowners,  against  the  defendants,  the 
charterers,  to  recover  the  amount  of  the  advance 
freight,  or  in  the  alternative,  damages  for  refusal 
to  present  bills  of  lading  for  signature: — Held, 
that  the  loss  of  the  ship  did  not  relieve  the  defen- 
dants from  the  obligation  to  present  bills  of  lading 
for  signature,  that  they  were  liable  in  damages  for 
not  so  doing,  and  that  the  measure  of  the  damages 
was  the  amount  of  the  advance  freight. 

'  L.  B.  (1893)  2  Q.  B.  518 ;  63  L.  J.  Q.  B.  128. 
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Where  the  charterer  is  to  insure  and  it  is  clear 
from  the  terms  of  the  charter-party,  that  the  ad- 
vance is  not  to  he  returned  if  the  ship  do  not  arrive 
at  her  destination,  the  charterer  must  seek  from  the 
underwriters  the  indemnity  which  the  charter-party 
contemplated  that  he  would  have. 

Thus,  where  the  defendant  chartered  a  ship  of  the 
plaintiff's  for  a  voyage  under  a  charter-party,  by 
which  it  was  stipulated  that  freight  should  be  paid 
in  advance,  less  a  certain  sum  to  be  paid  on  delivery 
of  the  cargo,  and  also  less  the  cost  of  insurance  to 
be  effected  by  the  charterers  at  ship's  expense.    De- 
fendant paid  the  stipulated  portion  of  the  freight  in 
advance,  and  the  ship  in  the  course  of  the  voyage 
was  damaged  and  incurred  expenses  which  were 
general  average  charges ;  it  was  held,  that  the  mean- 
ing of  the  charter-party  was,  that  the    plaintiffs 
should  retain  the  portion  of  the  freight  advanced, 
whether  the  ship  arrived  at  her  destination  or  not, 
and  therefore  that  it  was  at  the  defendants'  risk, 
and  consequently,  that  he  was  liable  to  contribute 
to  the  general  average  in  respect  of  the  freight  ad- 
vanced, as  well  as  in  respect  of  the  cargo.* 

It  was  agreed  by  the  terms  of  a  charter-party,  that 
the  charterers  should  pay  one-third  of  the  freight  in 
advance,  the  same  to  be  returned  if  the  vessel  did 
not  reach  her  destination — the  charterers  to  insure 
the  amount  at  the  owner's  expense,  and  deduct  the 
cost  of  so  doing  from  the  first  payment  of  freight. 
The  charterers  paid  the  one-third  freight,  deduct- 

'  Trayes  v.  Worms,  12  L.  T.  N.  S.  547. 
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ing   iDSurance  premium.      The   vessel  and  cargo 
never  arrived.    The  charterers  sued  for  a  return 
of  the  freight.    The  owners   pleaded  that  if  the 
insurance  had  been   properly  effected,    it  would 
have  indemnified  them  against  the  loss  of  the  one- 
third  freight  stipulated  to  be  returned ;  but  that 
by  the  negligence  of  the  charterers  in  deviating 
from  the  usual  course  of  business  in  effecting  the 
insurance,  the  insurance   had  become  worthless. 
Consequently,  that  the  defendants  had  a .  right  of 
action  against  the  plaintiffs,  to  exactly  the  same 
amount  as  that  which  the  plaintiffs  had  against 
them.    This,  if  true,  would  have  made  the  plea 
good  in  avoidance  of  circuity  of  action.    It  was 
held  bad,  on  the  ground  that  the  damages  for  negli- 
gence in  insuring  were  not  necessarily  the  same  as 
the  freight  to  be  returned.    Maule,  J.,  said: — "I  do 
not  think  that  the  concluding  allegation  sufficiently    ' 
identifies  the  sum  mentioned  in  the  plea  with  that 
sought  to  be  recovered  by  the  declaration.    That 
which  is  complained  of  in  the  plea  would  give  the 
defendants  a  right  of  action  against  the  plaintiffs, 
so  soon  as  they  were  guilty  of  the  negligence  charg- 
ed, and  the  defendant  was  thereby  danmified.    That 
which  happened  subsequently  does  not  necessarily 
determine  the  amount  of  damages  the  defendant 
•would  be  entitled  to.    A  jury  might  have  given 
exactly  the  same  amount  of  damages  before  as  after 
the  loss.    The  question  is,  what  damages  has  the 
party  sustained  at  the  time  the  cause  of  action 
Tested  in  him  ?    If  nothing  had  happenedi  and  ek 
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policy  might  then  have  been  effected,  the  jury 
would  consider  what  was  probable ;  if  the  loss  had 
then  happened,  they  perhaps  might  have  given  the 
full  amount ;  but  they  were  not  bound  to  do  so. 
There  were  a  variety  of  circumstances  which  they 
might  properly  take  into  their  consideration.   There- 
fore, it  is  not  a  necessary  and  conclusive  thing  that 
the  sum  to  be  insured  by  the  policy  neither  more 
or  less,  is  the  sum  which  the  plaintiffs  would  have 
to  pay,  but  a  compensation  for  the  injury  resulting 
from    their    negligence.     Perhaps  after  the  loss, 
they  would  be  bound  not  to  give  more  than  the 
amount  of  the  actual  loss,  when  no  greater  loss 
could  happen."^ 

In  Thompson  v.  Gillespie,^  it  was  held,  in  an 
action  after  the  ship  had  been  lost,  that  the  ship- 
owner could  not  recover  freight  payable  in  advance 
unless  she  had  sailed  in  a  seaworthy  condition.  The 
stipulation  in  the  charter-party  was  that  one-fourth 
of  the  freight  should  be  advanced,  less  5  per  cent. 
for  insurance,interest  and  conmiission.  Lord  Camp- 
bell, in  delivering  the  judgment  of  the  Court  said : — 
"  By  a  policy  of  insurance  the  merchant  was  to  be 
indemnified  to  the  extent  of  the  sum  he  was  to 
advance.  But  he  could  not  have  the  benefit  of 
this  indemnity  unless  at  the  commencement  of  the 
voyage  the  ship  was  seaworthy.  He  must  be  con- 
sidered to  have  promised  to  pay  one-fourth  of  the 
freight  in  advance,  if  when  the  ship  sailed,  she  waa 

^  Charles  v.  Alton,  15  G.  B.  46;  23  L.  J.  G.  P.  197;  18  Jur.  1106. 

*  24  L.  J.  Q.  B.  840. 
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in  such  a  condition  as  that  a  policy  of  insurance 
on  the  freight  would  attach,  and  enahle  him  to  re- 
cover the  money  back  in  case  of  a  subsequent  loss." 

If  advance  freight  be  not  paid  at  the  time  speci- 
fied, there  will  not  be  a  lien  for  it  on  the  goods 
carried,  without, express  stipulation.^ 

Certain  goods  were  shipped  at  Liverpool  for 
Sydney,  New  South  Wales,  deliverable  under  the 
bill  of  lading,  to  order  or  assigns,  he  or  they  pay- 
ing freight  for  the  same  as  per  margin;  and  in  the 
margin  appeared  the  sums  due  for  freight,  but  the 
following  words  were  added,  "freight  payable  in 
Liverpool  to  iEneas  Macdonnell,  one  month  after 
sailing,  vessel  lost  or  not  lost."  This  bill  of  lading 
passed  into  the  hands  of  appellants,  merchants  in 
Sydney,  as  indorsees  for  value,  and  when  the  ship 
arrived,  they  demanded  delivery  of  the  goods,  but 
the  master  refused  this  except  on  payment  of  the 
freight  in  the  bill  of  lading,  which  had  not  been  paid 
in  Liverpool.  Upon  these  facts  the  Judicial  Com- 
mittee of  the  Privy  Council  held,  that  as  it  was 
money  to  be  paid  in  advance,  and  therefore  not 
freight,  no  lien  existed  under  the  circumstances  of 
the  case  before  them.* 

A  bottomry  bond  cannot  affect  a  previous  contract 
in  a  charter-party,  so  as  to  take  precedence  of  money 
advances  made  subsequently  to  the  bond  under  the 
authority  of  the  charter-party. 

*  How  V,  Kirchner,  11  Moo.  P.  C.  21 ;  Kirohner  v.  Venus,  12  Moo.  P.  C. 
861 ;  Tamvaco  v.  Simpson,  L.  B.  1  C.  P.  863;  £x  parte  Nyholm,  inreChiJdf 
2  Asp  M.  L.  G.  N.  S.  165. 

*  Kircluier  v,  Venus,  7  W.  B.  ^5;  How  v.  Kirchner,  6  W.B.  P.  0.  I98« 
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Thus,  where  the  charter-party  contained  a  proviso 
that  the  charterer's  agents  should  advance  money 
to  the  master  on  the  freight,  in  these  words: — 
**  Charterer's  agents  to  advance  the  master  what 
money  he  requires  for  the  necessary  ordinary  dis- 
bursements of  the  ship  at  M.,  at  current  rates  of  ex- 
change, for  the  due  appropriation  of  which  they  shall 
not  beheld  to  be  responsible ;  the  amount  to  be  deduct- 
ed from  the  freight  on  settlement  thereof,  together 
with  interest  and  cost  of  insurance."     Whilst  the 
ship  was  lying  at  Suez,  on  her  outward  voyage,  the 
master  entered  into  a  bottomry  bond  which  recited 
that  the  master  was  under  the  necessity  of  taking 
up  money  to  enable  the  ship  to  perform  her  voyage 
to  the  East  Indies  and  home,  on  the  security  of  the 
barque,  as  also  of  the  cargo  and  freight  to  be  shipped 
at  Moulmein  or  Eangoon.     350^.  was  the  sum  ad- 
vanced.   The  master  covenanted  that,  in  considera- 
tion of  this  350/.,  he  bound  the  barque,  her  tackle 
and  apparel,  as  well  as  the  cargo  to  be  shipped,  as 
also  the  freight  thereon,  which  should  become  due 
as  per  charter-party ;  to  pay  6G5/.  when  the  ship 
arrived  at  Moulmein — subsequently,  therefore,  to 
this  bond,   and  with  full  notice  as  the  evidence 
clearly  shewed,  of  the  bond — the  charterers  advanced 
926/.  11«.  6c/.  to  the  master,  and  insured  the  advance 
for  117/.  1«.  Id.    Later  still,  at  the  Cape,  the  mas- 
ter sold  part  of  the  cargo,  the  property  of  the  def en- 
dan  ts,  to  pay  debts  incurred  by  the  ship.    The  two 
questions  before  the  Court  were — First,  whether 
Uie  defendantSi  the  consignees  of  the  cargo,  not* 


ADVANCE  FREIGHT.  463 

withstanding  the  charter-party,  were  entitled  to  de- 
duct, as  against  the  plaintiffs,  from  the  freight  all 
advances  (whether  ordinary  or  extraordinary)  ad- 
mitted to  have  been  made  by  them ;  and,  secondly, 
whether  they  were  entitled  to  deduct  from  the  said 
freight  the  value  of  the  cargo  sold  at  the  Cape  of 
Good  Hope.^  Dr.  Lushington,  in  delivering  judg- 
ment, said : — "  The  question  is,  whether  the  bond 
can  affect  and  render  null  a  previous  contract  as  to 
advances  on  the  security  of  freight,  though  made 
subsequently  to  the  bond.  Assuming  the  advances 
to  be  according  to  the  terms  of  the  contract,  there 
is  no  obscurity  in  the  charter-party.  I  think  that 
the  true  construction  of  this  charter-party  is,  that 
the  money  to  be  advanced  was  to  be  advanced  on 
the  security  of  the  freight,  and  that  I  hold  to  be 
tantamount  to  the  advance  of  the  freight  itself. 
Now,  can  the  master  or  the  owner  of  the  ship,  by 
any  act  of  theirs,  without  the  knowledge  or  consent 
of  the  charterer,  cancel  or  alter  the  terms  of  the 
charter,  and  especially  in  a  case  like  this,  deprive 
the  charterer  of  a  security  for  advances  he  has  bound 
himself  to  make?  I  think  not.  Whether  this 
money  be  not  freight  in  the  hands  of  the  owTiers,  is 
a  wholly  different  question,  not  arising  in  this  case. 
I  am,  however,  well  satisfied  that  no  claim  can  be 
preferred  against  the  charterers,  for  payment  of  this 
freight,  for  they,  on  the  supposition  alleged,  have 
paid  it  in  pursuance  of  a  binding  contract.  This 
part  of  the  freight  is  not  in  their  hands.     When  the 

>  The  Salacia,  82  L.  J.  Ad.  43. 
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money  was  advanced  it  was  the  liquidation  of  so 
much  of  the  freight.  If  I  entertained  any  doubt 
in  this  case,  which  I  do  not,  it  would  be  removed 
by  reference  to  the  bond  itself,  whereby  it  appears 
that  the  freight  hypothecated  was  to  be  the  freight 
according  to  the  charter-party,  and  of  course  subject 
to  all  legal  deductions,  according  to  the  terms  of  the 
charter.  Now  as  to  the  next  point,  I  will  assume 
that  the  money  was  advanced  for  extraordinary  ex- 
penses. By  extraordinary  expenses  I  mean  expenses 
not  included  within  the  terms  of  the  charter-party ; 
necessary,  ordinary  disbursements.  For  the  purpose 
of  giving  an  opinion  on  this  question,  I  must  assume 
that  the  agent  of  the  charterers  knew  that  the  money 
was  advanced  for  extraordinary  expenses,  for  if  they 
advanced  the  money,  having  reason  to  believe  it  was 
for  ordinary  expenses  only,  then,  by  the  terms  of 
the  charter,  neither  they  nor  their  agents  were  bound 
to  look  to  the  expenditure.  Now  if  this  be  so,  then 
I  think  that  such  an  advance  was  not  secured  by 
the  charter  on  the  freight,  and  that  it  constituted 
merely  a  loan,  a  debt  against  the  owner.  It  is  im- 
portant to  bear  in  mind  the  essential  difference 
between  an  advance  on  freight  and  an  advance  of 
money,  not  on  the  security  of  the  freight,  in  the 
shape  of  a  loan  for  the  necessities  of  the  ship.  An 
advance  on  freight  can  only  be  made  in  virtue  of 
stipulations  contained  in  the  charter-party.  It  is 
an  insurable  interest,  because  the  earning  of  freight 
is  liable  to  contingencies.  A  loan  of  money  to  the 
master  for  the  use  of  the  ship,  though  authorized 
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by  the  charter  to  be  advanced,  if  not  authorized  by 
the  charter  to  be  deducted  on  settlement  of  freight, 
is  not  freight,  is  not  insurable,  for,  whatever  may 
happen  to  the  ship,  an  action  lies  against  the  owners 
of  the  ship  for  the  recovery  thereof.  If  there  was  no 
advance  of  the  freight,  nor  of  monies  on  the  security 
of  the  freight,  as  by  the  charter,  then  I  am  of  opinion 
that  so  much  of  the  freight  must  be  considered, 
qud  the  bond-holder,  as  remaining  in  the  charterer's 
hands,  and  as  lawfully  pledged  to  them  by  the 
bond.  In  other  words,  I  consider  that  by  the  bond, 
from  the  date  of  it,  the  whole  freight  is  hypothe- 
cated, save  what  may  be  subsequently  paid  in  pur- 
suance of  prior  contract.  As  to  the  other  point. 
Certain  goods  of  the  charterers  were  sold  at  the 
Cape  to  pay  the  ship's  expenses.  Under  these  cir- 
cumstances, I  apprehend  that  the  owner  of  the 
goods  would  have  a  right  to  recover  the  value  from 
the  owner  of  the  ship.'*  In  Campbell  v.  Thompson,^ 
Lord  EUenborough  held,  "  that  the  merchant  was 
entitled  to  deduct  from  the  freight  payable  the 
value  of  the  goods  sold.  I  am  not  clear  that  the 
cases  which  have  subsequently  occurred  do  not 
militate  against  the  doctrine  laid  down  there.  It 
appears  to  me  that,  if  you  raise  monoy  for  Tie  pur- 
pose of  paying  for  the  wants  and  exigencies  of  the 
ship,  you  must  pay  back  to  the  owner  of  the  ship 
that  which  was  due  to  him.  Whether  you  call  it 
freight  or  any  thing  else,  that  cannot  make  any 
difference." 

^  1  stark.  490, 
59 
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Freight  how        The  mode  of  ascertaining  the  amount  of  freight 

calcol&ted.  ,        , 

is  as  various  as  the  contracts  on  which  it  depends. 

When  goods  are  conveyed  by  a  general  ship,  the 
rate  of  freight  is  fixed,  either  by  express  agreement 
or  by  the  usage  of  trade. 

The  master  of  a  ship  has  no  authority  to  sign  bills 
of  lading  for  a  lower  rate  of  freight  than  the  owner 
had  contracted  for.^ 

In  the  case  of  a  charter-party,  if  the  stipulated 
payment  is  a  gross  sum  for  an  entire  ship,  or  an 
entire  part  of  a  ship  for  the  whole  voyage,  the  gross 
sum  wiU  be  payable,  although  the  merchant  have 
not  fully  laden  the  ship ;  and  if  a  certain  sum  be 
stipulated  for  every  ton  or  other  portions  of  the 
ship's  capacity  for  the  whole  voyage,  the  payment 
must  be  according  to  the  number  of  tons  which  the 
ship  is  proved  capable  of  containing,  without  re- 
gard to  the  quantity  actually  put  on  board  by  the 
merchant.^ 

But  evidence  is  admissible  to  show  that  the  cargo 
supplied  is  a  full  and  complete  cargo,  according  to 
the  custom  of  the  port  of  loading.^ 

Where  the  ship  was  described  in  the  charter-party 
as  "  being  of  the  measurement  of  180  to  200  tons  or 
thereabouts/*  it  was  held  to  be  no  excuse  for  not 
loading  her  that  her  tonnage  was  257  tons  only.* 

*  Pickemell  v.  Jauberry,  3  F.  &  F.  217. 

*  Honter  v.  Fry,  2  B.  &  A.  421. 

*  Cathberi  v.  Gamming,  24  L.  J.  Ex.  310. 
«  Windle  v.  Barker,  25  L.  J.  Q.  B.  349. 
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But  if  the  merchant  has  stipulated  to  pay  a  cer- 
tain sum  per  cask,  or  bale  of  goods,  the  payment 
must  be  in  the  first  place  according  to  the  number 
of  casks,  or  bales,  shipped  and  delivered,^  and  if  he 
has  further  covenanted  to  furnish  a  complete  lading 
or  a  specific  number  of  casks  or  bales,  and  fail  to  do 
so,  he  must  make  good  the  loss  which  the  owners 
have  sustained  by  his  failure.^ 

In  Moorsom  v.  Page,'  it  was  held,  that  under  a 
covenant  in  a  charter-party  to  pay  freight  on  skins 
by  the  pound,  net  weight  at  the  king's  beam,  freight 
is  due  on  the  outside  skins  in  which  the  packages 
are  contained. 

If  an  entire  ship  be  hired  and  the  burthen  thereof 
expressed  in  the  charter-party,  and  the  merchant 
covenant  to  pay  a  certain  sum  for  every  ton,  &c.,  of 
goods  that  he  shall  put  on  board,  but  do  not  cove- 
nant to  furnish  a  complete  lading,  the  owners  can- 
not demand  payment  for  more  than  the  quantity  of 
goods  actually  shipped.* 

Where  the  merchant  engages  to  pay  a  certain  sum 
for  every  month,  week,  or  other  period  of  the  voy- 
age, the  risk  of  the  duration  falls  upon  the  mer- 
chant ;  and  in  the  absence  of  any  stipulation  to  the 
contrary,**  the  computation  begins  from  the  day  on 
which  the  ship  breaks  ground  in  prosecution  of  the 
voyage,®  and  continues  during  the  course  of  it,  in- 

^  McLach.  on  Sh.  422. 
*  SouthamptoD  Steam  Colliery  Co.  v.  Clarke,  L.  B.  6  Ex.  53 ;  40  L.  J.  Ex.  8 
'  4  Camp.  103.  *  McLach.  on  Sh.  423. 

•  Fenwick  v.  Boyd,  15  M.  &  W.  632. 
«  Curling  v.  Long,  1  B.  A  P.  034,  636. 
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elusive  of  unavoidable  delays  not  occasioned  by  the 
act  or  neglect  of  the  owners  or  master,  or  by  such 
circumstances  as  work  a  suspension  of  the  contract 
for  a  particular  period.  Thus,  freight  in  such  a 
case  is  payable  for  the  time  consumed  in  necessary 
repairs  during  the  voyage,  if  it  do  not  appear  that 
the  ship  w^as  insufficient  at  the  outset,  or  that  there 
was  any  improper  delay  in  repairing^  her.^ 

Where  the  ship  is  freighted  by  the  month,  a 
calendar,  not  a  lunar,  month  is  to  be  understood.* 

In  Turner  v.  Barlow,^  Erie,  C.  J.,  said : — "  In 
all  mercantile  transactions  in  the  city  of  London  a 
month  means  *  calendar'  month."  And  in  the  case 
of  a  time  charter  Denman,  J.,  held  on  the  authority 
of  the  Commercial  Steamship  Company  v.  Boulton,* 
that  the  charterers,  who  had  re-delivered  the  ship  to 
her  owners  at  5-30  p.m.,  must  pay  a  day's  hire  for 
the  five  and  a  half  hours  they  had  kept  her  from, 
noon.  By  the  charter-party,  freight  was  to  be  paid 
at  a  certain  rate  per  calendar  month,  "  and  at  and 
after  the  same  rates  for  any  part  of  the  month.*** 

When  the  parties  have  stipulated  for  a  full  and 
complete  cargo  of  particular  kinds  of  goods  to  be 
carried  respectively  at  specified  rates  of  freight,  and 
as  the  event  may  be,  the  ship  is  sent  home  empty, 
or  only  part  loaded,  or  is  loaded  in  w^hole  or  in  part 
with  goods  to  which  the  rates  are  not  applicable,  the 

*  Eipley  v.  Scaife,  5  B.  &  C.  167 ;  Havelock  v.  Geddea,  10  East.  553. 
*  JoUy  V.  Young,  1  Esp.  186.  »  3  F.  &  F.  949. 

*  U  B.  10  Q.  B.  346.  «  Angior  v.  Stewart,  1  C.  &  E.  367. 
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following  are  the  rules  upon  which  freight  is  cal- 
culated : — 

Where  the  intention  of  both  parties  to  the  con- 
tract is  obvious,  that  freight  should  be  earned,  and  if 
that  is  rendered  altogether  impossible  or  partially 
nugatory  through  fault  of  the  freighter,  damages  to 
compensate  the  loss  are  recoverable  by  the  ship- 
owner/ 

The  measure  of  damages  is  determined  not  by 
what  is  reasonable,  but  by  what  is  stipulated  specifi- 
cally between  the  parties,  who  thereby  evince  an 
intention  to  ascertain  their  rights  and  obligations, 
even  in  those  cases  in  which  they  contract  for  power, 
in  addition,  to  load  "  other  lawful  merchandise,"  or 
"  other  goods,"  without  appending  thereto  any  parti- 
cular or  general  rate  of  freight. 

So  where  a  charter-party  provided  that  the  plain- 
tiff should  take  in  a  cargo  at  S.  in  the  Gulf  of 
Bothnia,  and  without  delay  proceed  to  Southampton 
and  deliver  it,  and  on  delivery  should  receive  the 
highest  freight  which  he  could  prove  to  have  been 
paid  for  ships  on  the  same  passage  by  water  when 
the  vessel  passed  Elsinore  inwards,  but  not  less  than 
908.  It  was  proved  that  higher  freights  had  been 
given  from  S.  for  vessels  than  on  the  voyage  to 
London,  and  that  the  freights  to  Southampton  were 
always  not  less  than  58.  higher  than  the  freights 
to  London : — Held  that  there  was  no  proof  of  higher 
freight  for  the  same  passage  ;  that  the  charter-party 
could  not  mean  by  same  passage  a  passage  from 

»  Gumm  u  Tyrie,  34  L.  J.  Q.  B.  124. 
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S.  or  other  ports  of  the  same  district  to  Southampton 
or  other  ports  in  the  same  district ;  and  that  the 
words  could  not  refer  to  the  highest  current  freight.^ 

By  a  charter-party,  the  plaintiff,  a  shipowner, 
agreed  that  his  ship  should  proceed  direct  to  P.  and 
there  load  a  cargo  for  the  defendants,  and  therewith 
proceed  to  V.  a  legal  port  hetween  V.  and  G.,  and  G. 
all  or  any,  and  there  discharge  the  cargo  taken  at 
P.  and  the  port  hetween  V.  and  G.  and  at  all  or 
any    of    those    ports    should  take  a  full  cai^o, 
which  the  defendants  had  to  ship,  and  proceed  to 
a  safe  port  in  the  United  Kingdom,  and  deliver  the 
same,  freight  heing  paid  at  the  rate  of  51.  58.  per 
ton,  "such  freight  being  in  full  for  the  voyage,  the 
cargo  from  P.  being  freight  free,  as  well  as  goods 
shipped  at  V.  if  any  for  the  port  at  which  the  vessel 
should  load  her  homeward  cargo."     The  ship  car- 
ried goods  from  V.  to  X.,  a  legal  port  between.  V. 
and  G.,  but  did  not  load  any  of  her  homeward  cargo 
at  X: — Held,  that  the  51.  58.  freight  was  for  the 
whole  voyage,  and  that  the  plaintiff  could  not  re- 
cover freight  from  V.  to  X.,  the  general  words  of 
the  charter-party  "  in  full  for  the  voyage,"  not  being 
controlled  by  the  clause  following.* 

Generally  speaking,  where  there  are  several  ways 
in  which  the  contract  might  be  performed,  that 
mode  is  assumed  as  the  measure  of  damages,  wliich 
is  least  burthensome  to  the  defendant,  and  least 
profitable  to  the  plaintiff ;  subject,  however,  to  any 

»  Goiher  v.  Capper,  24  L.  J.  C.  P.  69,  71. 
>  Sweetiog  r.  Darthez,  23  L.  J.  C.  P.  131. 
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exception  expressly  provided  for  by  the  parties  in 
their  contract. 

The  cases  of  Thomas  v.  Clarke,  ^  and  Gether  v. 
Capper,^  elicited  the  general  principle,  now  an 
established  rule  of  law,  that  by  all  such  contracts 
the  parties  clearly  evince  an  intention  that  for 
other  goods  besides  the  enumerated  articles  the 
shipowner  is  entitled  to  freight,  the  amount  of 
which  is  to  be  determined  not  upon  a  quantum 
meruit^  but  in  accordance  with  the  rates  specifically 
mentioned  in  their  contract.^  In  the  absence  of 
any  express  contract  for  freight,  the  remuneration 
will  be  determined  by  what  appears  upon  evidence 
of  the  current  rate  of  freight  at  the  time  between 
the  same  ports,  to  be  reasonable.  *  Freight  for  goods 
stowed  in  the  cabin  is  not  to  be  governed  by  the 
rate  applicable  to  the  rest  of  the  cargo. '^ 

Respecting  the  freight  to  be  charged  on  the  weight 
or  bulk  of  the  cargo,  whether  it  be  on  the  quantity 
at  the  port  of  shipment  or  at  the  port  of  deHvery, 
the  general  rule  is,  that  where  freight  is  payable  by 
the  ton,  by  admeasurements,  by  the  package  or 
barrel,  or  where  different  portions  of  the  same  cargo 
are  shipped  upon  distinct  and  separate  terms  as  to 
freight,  freight  must  be  paid  for  what  is  delivered.® 

It  has  been  held  that  the  words,  "  freight  payable 

*  2  Stark.,  450.  •  24  L.  J.  C.  P.  69. 

'  Warren  v.  Peabodj,  19  L.  J.  C.  P.  43 ;  Cockbam  v.  Alexander,  18  L.  J. 
C.  P.  74. 

*  MiUor  V.  Woodfall,  27  L.  J.  Q.  B.  120. 

»  Micheson  v,  Nicol,  21 L.  J.  Ex.  323 ;  Mitchell  v.  Darthez,  2  Bing.  N.C.  555. 

«  Bitohie  v.  AtkinBOD,  10  £aflt.  295;  Christy  v.  Bow,  1  Taont.  300. 
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on  the  intake  measure  of  the  quantity  delivered," 
in  a  charter-party,  means  that  the  freight  to  be 
paid  was  on  the  measure  put  upon  the  timber  when 
measured  at  the  port  of  loading,  and  not  on  the 
quantity  delivered,  measured  according  to  the  in- 
take mode  of  measurement,  at  the  port  of  discharge.^ 
K.  V.  at  Motdmein,  consigned  to  the  plaintiff  at 
Bombay,  135  logs  of  teak  timber  shipped  on  board 
the  defendant's  ship.    The  bill  of  lading,  which 
was  signed  by  the  defendant,  described  the  logs  as 
marked  K.  V.,  and  measuring  tons  115-12-10-0, 
and  it  provided  for  the  payment  of  freight  thereon 
at  Bombay  at  the  rate  of  Rs.  17  per  ton  of  50  cubic 
feet  on  right  delivery.    The  last  clause  of  the  bill 
of  lading  was  in  the  handwriting  of  the  defendant, 
and  was  as  follows: — "marks,  number,  quantity 
and  measurement  unknown ;  all  other  conditions  as 
per  charter-party."    The  charter-party  was  express- 
ed to  be  between  the  owners  of  the  ship  and  Messrs. 
B.,  of  Rangoon,  as  charterers  of  the  whole  ship, 
and  provided  for  the  payment  of  freight  "  at  the 
rate  of  Rs.  18  per  ton  of  50  cubic  feet  for  all  tim- 
ber, one  rate  throughout,  except  100  tons  broken 
stowage  at  half  freight,  by  intake  measurement." 
On  arrival  of  the  ship  at  Bombay  the  plaintiflF,  as 
consignee  of  the  timber  and  holder  of  the  bill  of 
lading,  paid  the  defendant  (the  Captain  of  the  ship) 
Rs.  1,500  on  account  of  freight,  and  took  delivery 
of  the  135  logs.    On  measuring  them  he  found  that 
according  to  his  method  of  measurement,  the  total 

^  Spaight  V.  Farnwortb,  L.  B.  6  Q.  B.  D.  115 ;  49  L.  J.  Q.  B.  846. 
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measurement  of  the  135  logs  came  only  to  tons 
68-27-11-6,  and  not  tons  115-12-10-0  as  mentioned 
in  the  bill  of  lading.    He  claimed,  therefore,  to  be 
chargeable  with  freight  only  on  the  smaller  quantity 
(viz.  Rs.  995-8-0)  and  to  recover  from  the  defendant 
the  difference  (viz.  Rs.  504-8-0)  between  that  sum 
and  Rs.  1,500  paid  on  account  as  for  an  over-pay- 
ment of  freight.    It  was  proved  that  all  the  timber 
on  board  had  been  measured  at  Moulmein  by  an 
employ 6  of  the  charterers  acting  apparently  as  agent 
of  all  the  different  shippers,  and  that  the  measure- 
ment in  the  bills  of  lading  were  supplied  by  this 
person  to  the  defendant  as  the  measurement  of 
the  different  consignments.     It  was  also  proved 
that  the  135  logs  received  and  measured  by  the 
plaintiff  in  Bombay  were  the  same  logs  that  were 
shipped  under  the  bill  of  lading,  and  that  the  plain- 
tiff's  measurement  of  them  was  correct  according 
to  the  mode  of  measurement  which  he  adopted. 
There  was  no  evidence  as  to  what  was  the  mode  of 
measurement  followed  at  Moulmein,  nor,  except 
the  statements  in  the  bill  of  lading,  as  to  what  was 
the  actual  intake  measurement  of  the  timber  there. 
Held,  that  the  effect  of  the  last  clause  in  the  bill  of 
lading  was  to  incorporate  into  that  document  the 
clause  of  the  charter-party  which  provided  that 
freight  should  be  payable  on  the  intake  measure- 
ment ;  that  the  burden  of  proving  what  the  intake 
measurement  actually  was,  lay  upon  the  plaintiff 
who  sought  to  recover  back  money  which  he  allege^ 

60 
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he  had  paid  in  excess  of  what  was  due,  and  that, 
in  the  al)sence  of  such  evidence  on  hehalf  of  the 
phxintiff,  the  statement  of  quantity  contained  in  the 
bill  of  lading  was  prima  facie  evidence  of  the  in- 
take measurement  of  the  timber.^ 

If  goods  increase  in  bulk  on  the  way,  freight  is 
due  only  on  the  amount  shipped.^ 

In  ordinary  cases  of  delivery  of  a  cargo  according 
to  the  tonnage,  the  weight  of  the  cargo,  if  it  is 
shipped  by  weight,  is  determined  by  the  joint  action 
at  the  ship's  side  of  the  shipowner  and  the  shipper.' 

If  freight  is  payable  by  net  weight  delivered  "the 
shipowner  is  entitled  only  to  freight  on  the  amount 
delivered."* 

As  a  general  principle,  freight,  in  the  absence  of 
special  agreement  to  the  contrary,  becomes  payable 
only  on  so  much  cargo  as  has  been  both  shipped, 
carried,  and  delivered. 

If  less  has  been  shipped  than  has  been  delivered, 
as  in  the  case  of  cargoes  which  heat  under  sea  water 
damage,  freight  is  payable  on  the  lesser  quantity 
shipped.  If  less  has  been  shipped  and  carried  than 
has  been  delivered,  as,  for  instance,  in  the  case  of 
goods  which  are  compressed  during  the  voyage  and 
expand  on  being  unloaded,  freight  is  payable  on 
the  compressed  and  not  on  the  expanded  measure- 
ments.   If  on  the  other  hand,  less  has  been  deliv- 

*  Carsetji  Rustomji  Setna  v.  Williams,  I.  L.  E.5  Bom.  313. 

•  Gibson  v.  Sturge,  24  L.  J.  Ex.  121 ;  Tully  v.  Terry,  L.  R.  8  C.  P.  679. 
»  Oriental  S.  S.  Co.  v.  Tylor,  63  L.  J.  Q.  B.  130. 

♦  Coulthnrsfc  v.  Sweet,  L.  E.  1  C.  P.  649;  Buckler.  Knoop,  L.R.2E«.125« 
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ered  than  shipped,  as  in  the  case  of  goods  lost  on 
the  way,  then  freight  would  be  payable  only  on  the 
quantity  delivered.^ 

The  owner  of  a  ship  has  a  right  to  commit  to  any  Freight,  by 
person  abroad  the  office  of  collecting  the  freight/  ^jmZ  ^^ 
and  if  the  shipowner  sends  an  order  to  a  house  abroad 
to  collect  the  freight,  that  takes  the  freight  out  of 
the  hands  and  control  of  the  master. 

The  owner  has  undoubtedly  the  primary  right  to 
receive  the  freight,  and  to  sue  the  consignees  of  the 
goods  for  it,  and  whether  the  master  has  any  right  to 
receive  the  freight  from  them  as  against  his  owners, 
will  depend  upon  the  question  whether  he  has  any 
lien  upon  the  freight.^  The  master  of  a  ship  has 
no  prospective  lien  on  the  freight,  and  cannot  insist 
on  having  it  paid  to  himself,  although  a  payment  to 
him,  in  the  absence  of  any  notice  by  the  owner  or 
the  charterer  to  withhold  it,  would  be  a  good  and 
valid  payment. 

The  master  has  a  special  property  in  the  vessel, 
and  may  declare  for  the  freight  of  goods  as  carried 
in  his  vessel,  though  he  be  not  owner.* 

In  Brouncker  v.  Scott,**  Mansfield,  0.  J.,  said:— 
"  How  long  ago  it  is,  since  an  action  brought  by  a 
captain  of  a  ship  for  freight  was  first  entertained, 
I  do  not  know ;  but  it  is  observable  that  with  refer- 
ence to  that  species  of  action,  that  the  bill  of  lading 

»  Spaigbt  V.  Parnworth,  L.  R.  5  Q.  B.  D.  115 ;  49  L.  J.  Q.  B.  848. 

•  The  Edmond,  Lush.  57. 

■  Smith  V.  Plummer,  1  B.  &  A.  581. 

•  Shields  v.  DaviB,  6  Tannt.  65. 

•  4  Taunt.  1  j  Seeger  v.  Duthie,  30  L.  J.  C.  P.  65i 
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usually  specifies'^  that  the  captain  is  to  deliver  the 
goods  on  payment  of  the  freight,  "and  if  he  delivers 
them  without  such  payment,  he  hecomes  liable  to 
his  owner  for  so  doing ;  it  has  been  held,  therefore, 
that  he  may  maintain  an  action  against  the  con- 
signee upon  an  implied  promise  to  pay  the  freight, 
in  consideration  of  his  letting  the  goods  out  of  his 
hands  before  payment." 

Where  freight  is  payable  under  a  charter-party 
which  does  not  specify  to  whom  freight  is  to  be 
paid,  the  master  cannot  maintain  an  action  for  the 
freight  if  the  owner  demands  and  receives  it.^ 

The  shipowner  will  not  lose  the  freight  due  to  him 
even  where  the  master  signs  bills  of  lading  making 
it  payable  to  others. 

Thus,  where  the  agents  of  the  charterers  at  the 
outward  port  made  advances  to  the  master,  on  con- 
dition of  the  ship  taking  goods  home  for  them  on 
the  return  voyage,  under  bills  of  lading  making 
freight  payable  to  them,  or  their  assigns,  at  the  port 
of  delivery,  and  bills  of  that  tenor  were  signed  ac- 
cordingly ;  it  was  held,  the  master  acted  in  excess 
of  his  authority  in  signing  such  bills,  and  the  ship- 
owner's lien  on  the  cargo  for  unpaid  freight  was  not 
prejudiced  thereby.* 

If  the  owner  part  with  his  property  in  the  vessel 
during  the  voyage,  the  freight  is  payable  to  him 
who  is  owner  when  it  is  earned,'  and  accruing  freight 

^  Atkinson  v.  Cotesworth,  3  B.  &  C.  647. 
>  Reynolds  v.  Jex,  13  W.  B.  068. 
3  Horrison  v.  Parsons,  2  Taont.  407. 
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passes  to  the  mortgagee  of  a  ship  who  takes  posses- 
sion before  the  conclusion  of  the  voyage.^ 

If  the  owner  charter  his  vessel  to  another,  who 
puts  her  up  as  a  general  ship,  the  freight  afterwards 
earned  by  her  in  that  capacity  is  payable  to  the 
charterer,  subject  to  the  owner's  lien.^ 

Where  the  ship  has  been  chartered,  and  goods 
lave  been  shipped  under  bills  of  lading  reserving 
freight,  the  questions  arise,  by  whom  can  the  freight 
be  claimed  from  the  consignees  ?  and  who  is  entitled 
to  have  it  when  it  has  been  paid  ?  Is  the  charterer 
or  the  shipowner  to  sue  for  the  bill  of  lading  freight  ? 
and  which  of  them  is  the  true  owner  of  it  ?  With 
regard  to  suing,  the  action  must  be  either  on  the 
bill  of  lading  contract,  or  on  an  implied  contract, 
arising  on  the  daim  for  delivery,  and  the  giving  up 
the  lien  on  the  goods.  On  the  latter  groimd  the 
action  would  be  by  the  shipowner.  On  the  bill  of 
lading  contract,  it  should  be  by  him  whose  contract 
that  is.'  But  the  question  whether  the  owner  or 
the  charterer  is  entitled  to  the  bill  of  lading  freight 
when  received,  depends  upon  the  contract  between 
them.  And  if  the  result  of  that  is  to  make  the 
charterer  entitled  to  some  portion  of  the  freight, 
and  notice  has  been  given  to  the  consignees  not  to 
pay  that  part  to  the  shipowner,  they  will  be  pro- 
tected in  refusing  to  do  so.*  If  by  the  charter  the 
shipowDcr  was  to  have  a  lien  on  the  goods  for  the 

^  Dean  v.  M'Ghie,  4  Bing.  45 ;  Willis  v.  Palmer,  29  L.  J.  C.  P.  194. 

*Marqaaiid  v.  Banner,  6  £.  &  B.  282;  Small  v.  Moates,  9  Bing,  574; 
Miller  V.  Woodfall,  27  L.  J.  Q.  B.  120. 

'  NeiU  V.  Ridle/i  9  £z.  677 ;  Zwilohenbart  v.  Henderson,  23  L«  J.  Sz.  234, 

*  Miobenson  v.  BegbiOi  6  Bing.  190« 
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charter-party  freight,  he  is  entitled  to  keep  the  bill 
of  lading  freights  so  far  as  is  necessary  to  satisfy 
his  claim.^  But  where  the  bill  of  lading  freights 
are  payable  at  a  time  and  in  a  manner  which  are 
inconsistent  with  a  lien  upon  the  goods  or  upon 
those  freights,  for  the  charter-party  freight  the  case 
may  be  different.* 

When  freigiifc       Accordiug  to  the  tcrms  of  an  ordinary  charter- 
becomes  ,  , 

payable.  party  or  biU  of  lading  the  whole  voyage  for  whicli 
the  freight  is  agreed  to  be  paid,  must  be  accom- 
plished before  any  freight  becomes  payable. 

Freight  cannot  be  recovered  on  the  charter-party, 
unless  the  stipulated  voyage  has  been  actually  per- 
formed ;  and  there  is  no  implied  promise  to  pay  a 
compensation  for  carrying  goods  a  part  of  the  voy- 
age, unless  they  are  voluntarily  accepted  at  a  place 
short  of  the  port  of  destination.^  The  master  can- 
not, by  wrongfully  stopping  short  of  the  place  of 
destination,  compel  the  owner  of  the  goods  to  take 
them  and  pay  the  freight,  even  for  the  part  of  the 
voyage  performed,  any  more  than  the  charterer,  or 
shipper,  on  the  other  hand,  can  insist  on  having  the 
cargo  delivered  at  an  intermediate  place,  so  as  to 
deprive  the  shipowner  of  the  opportunity  of  earning 
his  full  freight.*  If  he  desires  to  have  his  goods 
short  of  their  original  destination,  unless  some  ar- 
rangement is  come  to  between  them,  he  must  satisfy 

»  Christie  v.  Lewis,  2  B.  &  B.  410. 

*  Marquand  v.  Banner,  25  L.  J.  Q.  B.  313 ;  The  Eliza,  3  Hagg.  87 ;  Carrer. 
0.  699. 

*  Osgood  V.  Groning,  2  Camp.  466 ;  Lnke  v.  Lyde,  2  Barr.  882 ;  Cook  r. 
Jennings,  7  T.  B.  381 ;  Smith  v.  Wilson,  8  East.  437 ;  Hunter  v.  Prinsop  10 
£a6t.  378  ;  Liddiard  v.  Lopes,  10  East.  526. 

*  Notara  v,  Henderson,  L.  B.  7.  Q.  6.  225« 
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the  shipowner  for  the  entire  freight  as  fixed  by  the 
charter-party  or  bill  of  lading.  But  it  is  obvious 
that  while  such  is  the  absolute  right  of  each  of  the 
parties,  this  right  may  be  varied  or  waived ;  and 
that  while  the  shipowner  may  be  willing  to  forego 
his  right  to  earn  the  entire  freight,  on  being  paid  a 
rateable  part  for  so  much  of  the  voyage  as  has  been 
performed,  the  owner  of  the  goods,  on  the  other 
hand,  may  be  willing  to  take  them  at  an  intermedi- 
ate place,  and  to  waive  the  conveyance  of  the  goods 
to  their  original  destination,  paying  a  proportionate 
part  only  of  the^  freight,  all  claim  to  the  residue 
being  abandoned  Such  an  arrangement  in  substi- 
tution of  the  original  contract,  may  not  only  be 
express,  but  may  also  be  implied  from  the  circum- 
stances and  the  conduct  of  the  parties,  and  ought 
to  be  so  implied  where  justice  and  equity  require  it.^ 
In  Hopper  v.  Bumess,  ^  the  ship  was  chartered 
to  the  defendant  for  a  voyage  from  Cardiff  to  Point 
de  Galle;  the  freight  was  2l8.  per  ton  of  coals 
(of  which  the  cargo  consisted,)  payable  upon  the 
quantity  delivered  at  Point  de  Galle.  The  ship 
was  disabled  by  perils  of  the  sea,  and  put  in  at  the 
Cape  of  Good  Hope,  and  there  the  captain  was  un- 
able to  borrow  money  on  bottomry  or  otherwise. 
The  captain  sold  a  portion  of  the  coal  and  having 
expended  the  amount  realised  upon  the  repairs  of 
the  ship,  he  proceeded  to  Point  de  Galle,  and  deli- 
vered that  part  of  the  cargo  which  remained. 

»  Metcalfe  v.  The  Britannia  Iron  Worka  Co.,  L.  R.  2  Q.  B.  D.  423;    46 
li.  J.  Q.  B.  443. 

»  L.  R.  1  C.  P.  D.  137 ;  3  Asp.  M.  L.  0.  N.  S.  140, 
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It  happened  that  the  coals  which  were  sold  a 
the  Cape  of  Good  Hope  fetched  more  than.  tlios< 
which  were  taken  on  and  sold  at  Point  de  Galle 
and  it  was  suggested  that,  therefore,  the  plaintif 
was  not  only  entitled  to  freight  on  the  coals  deliv- 
ered at  Point  de  Gralle,  hut  also  to  other  freight  f oi 
the  coals  which  were  sold  at  the  Cape  of  Gocm] 
Hope.    Brett,  J.,  said : — "According  to  the  charter- 
party  freight  was  obviously  only  to  be  paid  on  coals 
delivered  at  Point  de  Galle,  and  if  the  plaintiff  is 
entitled  to  freight  on  the  coals  sold  at  the  Gape  of 
Good  Hope,  it  must  be  on  some  other  ground.     If 
he  is  entitled  on  any  ground,  it  would  be  that  he 
had  become  entitled  to  freight  which  was  earned 
at  the  Cape  of  Gtood  Hope.    I  know  of  no  mode  by 
which  the  shipowner  can  become  entitled  to  freight 
on  such  a  charter-party  as  this,  where  the  goods 
are  not  delivered,  unless  he  becomes  entitled  to 
freight  pro  rata.    The  principle  of  pro  rata  freight 
is,  that  it  is  payable  where  there  is  a  mutual  agree- 
ment to  do  certain  things,  on  which  the  law  will 
imply  an  undertaking  to  pay,  not  the  stipulated 
freight,  but  freight  pro  rata.    The  only  case  in 
which  it  can  become  payable  is  where  the  captain 
is  able  and  willing  to  carry  on  the  cargo,  but  the 
charterer  or  shipper  desires  to  have  the  goods  at  an 
intermediate  port,  and  the  captain  gives  them  up  at 
the  owner's  request,  express  or  implied.    There  is 
an  implied  promise  to  pay  freight.    Here  the  cap- 
tain sells  the  goods,  and  by  that  very  act  puts  it 
out  of  his  power  to  say  that  he  was  ready  to  carry 
them  on  to  the  port  of  destination,  for  he  was  not 
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able  to  do  so.     Therefore  one  ground  on  which 
the  liahility    to    pay    freight  pro    rata    depends 
ii     does  not  exist.     It  has  been  said  that  the  charterer 
i     has  an  option,  and  that  here  the  charterers  have 
i     exercised  tliat  option,  and  therefore  by  implication 
I     they  undertook  to  pay  ^ro  7'ata  freight.     It  was  said 
that  the  charterer  has  an  option  to  treat  the  proceeds 
of  a  sale  as  a  loan,  or  to  say,  *.you  sold  my  goods 
against  my  will ;  I  cannot  say  that  you  did  wrong, 
because  the  law  allows  it  under  the  circumstances, 
but  I  insist  on  an  indemnity,'  not  treating  it  as  a  mere 
loan ;  in  fact,  that  he  has  an  option  either  to  treat  it 
as  a  loan  or  to  require  an  indemnity.     If  it  is 
treated  as  a  loan,  it  does  not  come  within  the  rule ; 
it  gives  no  claim  to  pro  rata  freight.     If  the  char- 
terer is  of  opinion  that  the  goods  have  fetched  more 
at  the  intermediate  port  than  they  would  have  fetched 
if  they  had  been  carried  on  to  the  port  of  destina- 
tion, he  may  treat  the  transaction  as  a  loan  at  once, 
and  may  sue  for  the  amount  of  the  proceeds  of  the 
sale  before  the  ship  has  arrived  at  her  port  of  desti- 
nation.    If  the  ship  is  lost  between  the  intermediate 
port  and  the  port  of  destination,  he  cannot  ask  for 
an  indemnity  on  the  footing  that  the  goods  would 
have  fetched  more  at  the  port  of  destination.    If 
the  ship  had  been  lost  between  the  intermediate 
port  and  the  port  of  destination,  he  never  would 
have  been  able  to  insist,  it  would  not  have  been  in 
his  power  to  insist  on  an  indemnity.    He  could  say 
that  it  was  a  loan,  and  that  as  the  shipowner  had 

01 
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sold  part  of  the  cargo  he  must  pay  the  price  of  it  to 
the  charterer.  If  the  goods  fetch  more  at  the  inter- 
mediate  port  than  they  would  have  fetched  at  the 
port  of  destination,  the  owner  of  the  cargo  insists 
upon  treating  the  transaction  as  a  loan,  as  is  the  ease 
here.  If  he  had  insisted  on  an  indemnity,  on  the  foot- 
ing that  if  the  goods  had  been  carried  on,  they  would 
have  fetched  more,  he  would  have  been  entitled  to 
claim  the  difference  between  the  price  at  the  inter- 
mediate port  and  the  price  at  the  port  of  destination, 
but  he  would  have  liad  to  allow  for  freight.  But  be 
has  a  right  to  treat  it  as  a  loan,  and  if  it  is  treated  as 
a  loan  the  claim  to  jpro  rata  freight  cannot  arise,  and 
the  shipowner  cannot  add  jtjro  rata  freight  to  the 
charter-party  freight.  It  is  a  hardship  arising  from 
the  form  of  the  contract  and  from  the  nature  of 
maritime  perils.  The  proper  remedy  would  be  for 
the  shipowner  to  insure  the  freight,  and  if  he  did, 
I  have  no  doubt  that  under  such  circumstances  as 
these  he  could  recover." 

The  question  whether  the  freight  is  intended  to 
be  paid  independently  of  delivery  is  one  of  con- 
struction of  the  contract.^ 

In  the  case  of  the  "Teutonia,"*  SirR.  Phillimorc, 
in  delivering  judgment,  said: — "The  general  rule 
that  freight  is  due  only  when  the  goods  are  deliver- 
ed at  the  port  of  destination,  is  subject  to  excep- 
tions or  modifications,  and  these  exceptions  or  modi- 
fications may  arise  out  of  the  terms  of  an  express 

^  Mashiter  r.  Buller,  1  Camp.  84 ;  Krall  v.  Barnettj  25  W.  H.  a05« 
•  L,  R.  4  P.  C.  171 J  41  L.  J.  Ad.  57. 
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contract,  out  of  an  implied  contract,  or  out  of  the 
(  equity  between  the  parties.  The  law  of  England, 
as  administered  in  the  Courts  of  Common  Law,  re- 
quires the  master  to  carry  the  goods  to  the  place  of 
destination,  unless  prevented  by  an  unavoidable 
casualty ;  and  requires  the  merchant,  if  the  goods 
be  so  delivered,  to  pay  the  stipulated  freight." 

Where  A.  had  chartered  a  vessel  from  I.  to  L. 
with  a  full  cargo  of  petroleum.  A.  being  unable 
to  supply  the  cargo,  the  owners  of  the  vessel  agreed 
to  cancel  the  charter-party,  and  seek  for  another 
cargo,  on  A.  guaranteeing  the  vessel  a  "sum  of 
900/.  gross  freight  home."  The  owners  procured 
a  cargo  whose  estimated  freight  would  have  amount- 
ed to  556/.  14*.,  but  the  vessel  was  lost  on  its  way 
home: — Held,  that  the  owners  were  at  any  rate 
entitled  to  recover  from  A.,  the  difference  between 
the  estimated  and  guaranteed  freights,  if  not  the 
whole  freight  of  900/.^ 

And  where  a  ship  was  disabled  at  an  intermediate 
port,  and  by  the  default  of  the  owner  of  the  cargo, 
the  master  was  prevented  forwarding  the  cargo  to 
its  destination,  it  was  decided  that  the  whole  freight 
was  payable.* 

A  bill  of  lading  in  English,  of  goods  to  be 
delivered  in  a  French  port,  was  given  by  the 
master  of  a  French  vessel  lying  in  the  port  of  New 
York.  The  vessel  during  her  voyage  suffered  injury 
and  was  compelled  to  put  into  an  English  port. 

»  Carr  v.  Wallachinn  Petrolenm  Co.,  L.  B.  2  0.  P.  408. 
*  Tho  Soblomstcn,  L.  R.  1  A.  &  £.  293 ;  86  L.  J.  Ad.  5. 
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The  cost  of  repairs  would  have  exceeded  the  value 
of  the  vessel,  and  the  master  therefore  gave  notice 
of  ahandonment,  which  the  underwriters  refused  to 
accept,  and  litigation  ensued,  pending  which  the 
master  was,  hy  French  law,  unable  to  complete  the 
act  of  abandonment.     The  cargo  was  discharged, 
warehoused  and  various  offers  were  made  to  the 
master  as  to  payment  of  freight,  and  amongst  theni 
to  deposit  in  a  bank  the  whole  sum  claimed  and 
sign  the  usual  average  bond;  but  the  master  in- 
sisted upon  payment  of  the  whole  freight,  without 
any  deductions.     The  litigation  in  France  having 
ended  : — Held,  in  a  suit  brought  immediately  af  ter- 
w^ards  by  the  assignee  of  the  bill  of  lading   (an 
English  subject)  against  the  master  for  breacli  of 
contract  and  breach  of  duty,  that  the  master  was 
entitled  to  a  reasonable  time  within  which  to  canrv 
or  tranship  the  goods,  and  that  until  that  time  had 
elapsed,  he  could  not  be  called  upon  to  deliver,  ex- 
cept upon  payment  of  full  freight ;  that  the  delay 
occasioned  by  the  litigation  in  France  must  be  con- 
sidered  as  reasonable.    That  the  offer  to  pay  into  a 
bank  the  whole  freight  was  not  equivalent   to  an 
offer  to  pay  the  freight.     And  that,  under  the  cir- 
cumstances, the  master  had  not  been  guilty  of  a 
breach  of  duty  or  contract.^ 

Some  of  the  more  ancient  writers  on  maritime 
law,  mention  the  case  of  goods  put  on  board  a  ship 
without  the  knowlege  or  consent  of  the  master  or 
owners.     It  is  evident  that  in  such  a  case  no  con- 

»  The  Bahia,  12  L.  T.  N.  S.  l-i5. 
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tract  for  conveyance  is  made,  but  nevertheless,  the 
master,  upon  delivery  of  them,  will  be  entitled  to 
the  usual  freight  for  the  voyage.^ 

Freight  may  be  earned  before  actual  delivery  of 
the  goods,  if  they  have  been  brought  to  the  port  of 
discharge  ready  to  be  delivered  according  to  the 
bill  of  lading. 

According  to  the  law  of  England,  as  a  rule, 
freight  is  earned  by  the  carriage  and  arrival  of  the 
goods  ready  to  be  delivered  to  the  merchant.  Willes, 
J.,  in  delivering  the  considered  judgment  of  the 
Court  in  Dakin  v.  Oxley,^  after  reviewing  the  con- 
tinental and  foreign  laws,  said  : — "  This  is  an  action 
by  a  shipowner  against  the  charterer,  to  recover  the 
freight  of  a  cargo  of  coal  carried  from  Newport  to 
Nassau.  The  defendant  pleads,  that,  by  the  fault 
of  the  master  and  crew  and  their  unskilful  and 
negligent  navigation  of  the  vessel,  the  coal  was 
damaged,  so  as  upon  the  arrival  at  the  port  of  dis- 
charge to  be  then  of  less  value  there  than  the  freight, 
and  that  he  abandoned  it  to  the  shipowner.  The 
plea,  as  it  does  not  deny,  admits  that  the  cargo  ar- 
rived as  coal,  and  that  it  was  of  some  value.  The 
question  for  us  to  consider  is,  whether  a  charterer, 
whose  cargo  has  been  damaged  by  the  fault  of  the 
master  and  crew,  so  as  upon  arrival  at  the  port  of 
discharge  to  be  worth  tess  than  the  freight,  is  enti- 
tled to  excuse  himself  from  payment  of  freight  by 
abandoning  the  cargo  to  the  shipowner.  We  think 
not ;  and  we  should  not  have  taken  time  to  consider, 

*  McLach.  on  Sh.  370.  »  33  L.  J.  C.  P.  115. 


486  WHEN  FREIGHT  BECOMES  PAYABLE. 

but  for  the  general  importance  of  the  subject,  and 
its  having  been  suggested  that  our  law  was  silent 
upon  this  question,  and  that  the  plea  was  warranted 
by  the  usage  and  law  of  other  maritime  countries, 
which,  it  was  said,  we  ought  to  adopt.  It  ought 
to  be  borne  in  mind,  when  dealing  with  such  cases, 
that  the  true  test  of  the  right  to  freight  is  the 
question,  whether  the  service  in  respect  of  which  the 
freight  was  contracted  to  be  paid,  has  been  substan- 
tially performed ;  and  according  to  the  law  of  Eng- 
land, as  a  rule,  freight  is  earned  by  the  carriage  and 
arrival  of  the  goods  ready  to  be  delivered  to  the 
merchant,  though  they  be  in  a  damaged  state  when 
they  arrive/' 

Thus,  in  an  action  for  freight  by  the  shipowner, 
where  by  the  terms  of  the  charter-party,  two-thirds 
of  the  freight  was  payable  on  right  delivery  of  the 
cargo,  it  was  held  that  the  payment  of  freight  and 
delivery  of  the  cargo  must  be  simultaneous  acts, 
and  that,  if  in  point  of  fact,  they  could  not  talce 
place  simultaneously,  it  must  be  shewn  that  each 
party  was  ready  and  willing  to  perform  his  part  of 
the  contract.^ 

So,  where  the  charter-party  provided  that  freight 
should  be  paid  at  the  rate  therein  specified,  the  car- 
go to  be  taken  alongside  and  to  be  taken  from  the 
ship's  tackle  at  the  port  of  discharge  free  of  risk  and 
expense  to  the  ship.  The  master  required  payment 
of  the  freight  for  the  amount  of  the  cargo  delivered 

*  Paynter  v.  James,  L.  R.  2  C.  P.  348 ;  Yatoa  r.  Railston,  8  Taunt,  293 ; 
Yatea  v.  Mennoll,  8  Taunt.  302. 
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each  day  over  the  ship*s  side  into  the  consignee's 
boats,  and  refused  to  deliver  any  more  cargo,  on  the 
consignees  refusing  to  pay  on  delivery  as  required. 
It  was  held,  that  it  was  clear  from  the  charter-party 
that  the  intention  of  the  parties  was  that  the  master 
should,  on  the  arrival  of  the  ship  at  the  port  of  des- 
tination, deliver,  and  that  the  consignees  should 
receive,  at  the  ship's  side;  and  that  as  on  such 
delivery  and  receipt  the  master  ceased  to  be  respon- 
sible, or  to  have  any  lien  on  the  goods,  he  was  justified 
in  refusing  to  discharge  the  cargo  without  payment, 
at  the  ship's  side,  of  the  freight  on  the  quantity  deliv- 
ered each  day,  for  his  lien  would  be  given  up  by 
delivery  of  the  goods.  ^ 

And  when  the  defendant,  as  owner  of  a  vessel, 
covenanted  by  a  charter-party  with  A.,  as  freighter, 
to  take  on  board  a  cargo  in  the  Brazils,  and  deliver 
the  same  in  England.    A.  covenanted  to  put  tlie 
cargo  on  board,  and  pay  freight  at  a  certain  rate  per 
ton ;  part  in  money  on  the  arrival  of  the  vessel,  and 
the  remainder  by  bills  at  two  months  after  the  de- 
livery of  the  cargo.     The  owner  bound  the  vessel 
and  her  freight,  and  the  freighter  bound  the  cargo, 
for  the  due  performance  of  their  respective  cove- 
nants.  Part  of  the  cargo  was  shipped  for  A.,  and  part 
for  other  consignees.    The  defendant  delivered  the 
goods  to  the  other  consignees,  on  payment  of  the 
freight,  at  a  less  rate  than  that  contracted  for  by  the 
charter-party ;  but  refused  to  deliver  to  the  plain- 
tiffs the  goods  consigned  to  A.,  which  A.  had  assigned 

I  Blaok  V,  Bose,  2  Moo.  P.  C.  C.  N.  8.  277. 
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to  them,  without  their  paying  the  whole  of  the 
freight  due  under  the  terms  of  the  charter-party. 
Held,  that  the  defendant  was  justified  in  detaining 
goods  of  the  plaintiffs  until  payment  of  the  freight 
stipulated  for  by  the  charter-party,  as  the  delivery 
of  the  goods  and  the  payment  of  the  freight  were  to 
be  considered  as  concomitant  acts.^ 

Ordinarily,  the  consignee  must  tender  the  freight 
before  he  is  entitled  to  the  goods.  But  the  need  of 
a  tender  will  be  waived  if  the  master  claims  to  hold 
the  goods,  in  such  a  manner  as  to  show  that  it  would 
be  of  no  avail  to  tender  w^hat  is  actually  due.  And 
that  may  be  so,  although  the  consignee  also  was 
wrong,  as  by  being  walling  only  to  pay  a  smaller 
sum  than  really  w^as  due.^ 

The  law  implies  no  contract  on  the  part  of  the 
consignee,  or  indorsee,  to  pay  freight,  merely  from 
the  reception  by  him  of  the  goods,  but  it  amounts 
to  evidence  from  which  a  jury  w^ould  bo  warranted 
in  finding  that  the  consignee  or  indorsee  contracted 
thereby  to  pay  freight.' 

In  Domett  v.  Beckford,*  Parke,  J.,  observed  : — 
"  From  the  fact  that  the  goods  were  laden  on  a  sliip 
to  be  conveyed  from  Jamaica  to  London,  the  law 
will  imply  a  contract  by  the  owner  of  those  goods  to 
pay  for  the  carriage." 

If  freight  is  made  payable  upon  the  performance 

»  Tate  V.  Meek,  8  Taunt.  280.  «  The  Norway,  13  L.  T.  N.  S.  59. 

'  Sanders  v.  Vanzellcr,  4  Q.  B.  260 ;  Zwilclienbart  v.  Henderson,  23  L.J. 
Ex.  234  J  Lidgett  v,  rerrin,  2  F.  &  F.  763;  Tiudall  v.  Taylor,  4  Ex.  210, 

*  5  13.  &  A.  621. 
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of  a  condition,  such  as  the  right  delivery  of  the 
cargo  at  a  port  named,  no  freight  becomes  due  until 
the  performance  of  such  condition,  unless  the  con- 
signee dispenses  with  the  performance  of  such  con- 
dition, or  voluntarily  accepts  the  goods  at  an  inter- 
mediate place,  or  renders  the  performance  of  the 
condition  impossible. 

If  a  ship  freighted  to  H.  is  prevented  by  restraints 
of  princes  from  arriving,  and  the  consignees  direct 
the  master  to  deliver  the  cargo  at  G.  and  accept  it 
there,  he  may  maintain  an  action  upon  an  implied 
contract  to  pay  freight  pro  rata  itineris} 

And  if  the  master  be  prevented  by  the  default  of 
the  consignees,  or  restraints  of  princes,  from  deliver- 
ing the  whole  cargo  there,  he  shall  be  entitled  to 
freight  pro  rata  for  the  part  delivered.^ 

If  a  ship  bo  freighted  on  a  single  voyage  out^ 
wards,  and  be  prevented  from  delivering  her  cargo 
it  follows  that  she  shall  be  entitled  to  receive  from 
the  owner  of  the  cargo,  freight  for  bringing  it  back.^ 

If  the  master  signs  a  bill  of  lading,  expressing 
that,  upon  delivery  of  the  cargo,  freight  is  to  be  paid 
by  the  consignees,  he  does  not  thereby  renounce  his 
claim  for  freight  against  the  consignor.^ 

A  charter-party  was  made  in  France,  by  which 
it  was  stipulated  that  the  ship  should  proceed  to 
Trouville,  a  port  in  France,  and  should  there  load 
a  cargo  of  hay,  and  proceed  therewith  direct  to 
liOndon ;  all  cargo  to  be  brought  and  taken  from  the 

^  Christ/  V.  Bow,  1  Taunt,  299. 
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ship  alongside.     The  agent  of  the  defendant^  the 
charterer,  told  the  master  that  the  consignor  would 
require  the  hay  to  be  delivered  at  a  particular  wharf 
in  Deptford  Creek,  and  that  he  should  proceed  there 
on  his  arrival  in  London,  which  he  promised  to  do. 
On  arriving  in  the  Thames,  he  was  informed  that 
by  an  order  in  Council  made  imder  "  The  Con- 
tagious Diseases  (Animals)  Act,  1869,"  it  was  illegal 
to  land  in  Great  Britain  hay  brought  from  France. 
The  order  in  Council  was  in  existence  when  the 
charter-party  was  entered  into,  but  neither  of  the 
parties  knew  of  it,  nor  did  the  shipowner  contem- 
plate any  violation  of  the  law.    The  defendant  after 
a  time  exported  the  hay,  and  the  shipowner  brought 
an  action  against  him  to  recover  damages  in  respect 
of  the  detention  of  the  ship: — Held,  that  under 
these  circumstances  the  defendant  could  not  set  up 
as  a  defence  that  the  voyage  was  an  illegal  voyage.  ^ 

If  the  vessel  is  disabled  by  a  tempest,  or  is  other- 
wise physically  incapacitated  from  performing  her 
destined  voyage,  the  shipowner  is  entitled,  in  the 
event  of  the  goods  being  forwarded  by  the  master 
to  the  port  of  discharge  in  another  vessel,  to  the 
full  amount  of  the  freight  originally  contracted  for, 
although  the  freight  paid  by  the  master  for  the 
completion  of  the  voyage  by  another  vessel  was^less 
than  that  agreed  on  in  the  original  bill  of  lading.' 

Where  a  salving  ship  takes  a  crew  off  a  vessel  in 
distress  and  puts  men  on  board  of  her,  refusing 

>  Waugh  V.  Morris,  L.  R.  8  Q.  B.  202  j  42  L.  J.  Q.  B.  57. 
»  Bhipfcon  r.  Thornton,  9  A.  &  E.  3X4 }  Matthews  v,  Gibbs,  30  L,  J.  Q,  B,  55. 
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to  allow  her  own  crew  to  return,  and  the  two  vessels 
are  in  company  navigated  into  port,  there  is 
no  such  abandonment  of  the  ship  as  to  put  an 
end  to  the  contract  of  carriage,  and  consequently 
there  will  be  freight  due  upon  the  consignees  re- 
quiring delivery  of  the  cargo,  such  freight  being 
pro  rata,  assuming  the  port  not  to  be  the  port  to 
which  the  cargo  ought  to  have  been  taken  under 
the  contract  of  carriage.\ 

If  the  outward  and  the  homeward  voyages  are 
intended  by  the  contract  to  be  distinct,  then  the 
freight  for  the  outward  voyage  will  become  due 
upon  its  completion,  and  mil  not  be  affected  by 
the  non-completion  of  the  homeward  voyage.* 

As  freight  is  payable  upon  the  right  and  true 
delivery  of  goods  at  their  port  of  destination,  the 
circumstance  of  their  being  in  a  damaged  condition, 
whether  by  the  fault  of  the  master  or  crew  on  the 
voyage,  or  they  have  become  damaged  from  an 
intrinsic  principle  of  decay  naturally  inherent  in 
the  commodity  itself,  whether  active  in  every  situ- 
ation, or  only  in  the  confinement  and  closeness  of 
a  ship,  freight  will  become  payable  for  the  same 
upon  their  delivery  to,  and  acceptance  by,  the 
merchant.^  Thus,  in  the  case  of  the  ship  "York," 
T^'hich  was  stranded  off  Margate  and  sank  under 
water,  whereby  a  great  portion  of  her  cargo,  con- 
sisting of  pepper,  was  greatly  damaged  by  sea  water, 
but  was  got  out  of  the  ship  by  persons  sent  down 

*  The  Leptir,  5  Asp.  M.  L.  C.  411.  «  Smith  v.  Wilson,  8  East.  487. 

»  Gibson  r.  Sturge,  42  L.  J.  Ex.  121 ;  Buckle  v.  Knoop,  L.  B.  2  Br.  383. 
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by  the  charterers  and  taken  to  London  in  vessels ; 

the  ship  was  subsequently  raised  and  brought  to 

London  with  a  small  portion  of  the  cargo  still  on 

board.    The  merchants  were  held  liable  to  pay  the 

freight  of  the  pepper  delivered  to  and  received  by 

them,  though  greatly  damaged  by  a  peril  of  the 

sea.^ 

So,  where  tobacco  was  saved  from  sliipwreck  and 

accepted  by  the  merchant,  he  was  held  liable  to 

pay  the  freight,  although  part  was  so  much  damaged 

as  to  be  of  no  value  .^ 

Li  Garrett  v.  Melhuish,^  it  was  held  that  freight 
was  payable  upon  a  cargo  of  bricks  which  had  been 
crushed  up  by  heavy  machinery  stowed  on  top  of 
them. 

In  Moorsom  v.  Page,*  an  attempt  was  made  to 
avoid  payment  of  freight  on  the  damaged  outside 
skins  in  which  packages  of  hides  were  contained ; 
but  Lord  Ellenborough  held  that  there  was  no 
ground  for  exempting  them. 

If  the  consignee  of  goods  accepts  any  benefit  by 
the  carriage,  he  cannot  defend  himself  from  the 
payment  on  the  ground  that  the  goods  have  been 
damaged  by  the  master  in  carrying  them,  though 
the  damage  exceed  the  amount  of  the  freight.* 

Where,  by  a  charter-party,  a  ship  was  to  load 
at  Colombo  or  Cochin,  from  the  charterer's  agents 
a  full  and  complete  loading,  and  proceed  to  Lon- 

^  Hotham  v.  East  India  Co.,  cited  in  Abbott  on  Sh.  576. 

•  Lutwidge  v.  Grey,  cited  in  Abbott  on  Sh.  591 ;  Davidson  v.  Gwynne, 
12  East.  381. 

•  4  Jut.  N.  S.  943.       *  4  Camp.  103.      »  Shields  v.  UaTis,  6  Taunt.  65. 
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don  and  discharge  there,  fire,  and  other  dangers 
of  the  sea  excepted,  and  a  lump  sum  freight  of 
5,000i.  was  to  be  paid  after  entire  discharge  and 
right  delivery  of  the  cargo.  Part  of  the  cargo  was 
lost  by  fire,  without  any  default  of  the  master  or 
crew,  and  the  remainder  was  delivered  in  London. 
It  was  held,  that  the  shipowner  was  entitled  under 
the  charter-party  to  the  full  lump  sum  freight.^ 

Where  freight  is  made  payable  by  the  contract 
at  a  fixed  rate,  for  a  fixed  period,  as  at  so  much  per 
month,  week,  &c„  the  general  rule  is,  that  freight 
accrues  due  at  the  expiration  of  each  of  the  periods 
specified,  and  continues  payable  if  the  ship  is  detain- 
ed during  the  voyage,  if  such  detention  does  not 
discontinue  the  voyage  or  suspend  the  contract,  and 
does  not  proceed  from  the  default  of, the  shipowner.^ 

If  the  shipowner  is  guilty  of  unreasonable  delay 
he  does  not  thereby  lose  his  right  to  the  freight,  or 
his  lien  on  it ;  he  is  only  subject  to  a  cross  action.^ 

In  such  a  case,  if  a  ship  freighted  on  time  is 
captured  an&  detained  some  time,  and  afterwards 
recaptured  and  liberated,  and  the  voyage  is  then 
completed,  the  shipowner  may  recover  freight  for 
the  whole  period,  as  if  the  voyage  had  never  been 
discontinued,  and  as  if  the  detention  had  arisen 
from  contrary  winds.  * 

The  stipulation  in  a  charter-party,  that  freight 
shall  be  paid  "  subject  to  insurance,"  means  merely, 

*  Morcliaiit  Shipping  Co.  v.  Armitage,  L.  K.  9  Q.  B.  09 ;  Robinson  v. 
Knights,  L.  R.  8  C.  P.  465. 

*  Havel ock  v.  Goddes,  10  East.  555 ;  Moorsom  v.  Grearos,  2  Camp.  627 ; 
Bipley  v.  Scaifo,  5  B.  &  C.  167. 

*  Per  Williams,  J.,  in  Blasco  r.  Fletcher,  32  L.  J.  C.  P.  284. 

*  Moorsom  v.  Greayes,  2  Camp.  627. 
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that  freight  is  to  be  paid  subject  to  deduction  for 
premiums  on  insurance ;  but  not  that  insurance  by 
the  owner  is  a  condition  precedent  to  his  recovery 
of  freight.  ^ 

Although  readiness  to  deliver  the  goods  at  the 
place  of  destination  is,  ia  general,  necessary  to 
entitle  the  shipowner  or  master  to  the  freight,  yet 
with  respect  to  living  animals,  whether  men  or  cattle, 
which  may  die  during  the  voyage,  without  fault  or 
neglect  on  the  part  of  the  persons  belonging  to  the 
ship,  it  is  said,  that  if  there  is  no  express  agreement 
whether  the  reward  is  to  be  paid  for  lading,  or  for 
transporting  them,  freight  is  payable  as  well  for  the 
dead  as  for  the  living.  If  the  agreement  was  to 
pay  for  lading  and  undertaking  to  carry  them,  their 
death  will  not  deprive  the  shipowner  or  master  of 
the  reward.  But  if  tli3  agreement  was  to  pay 
freight  for  transporting  them,  then  no  freight  is 
due  for  those  that  die  on  the  voyage,  because  as  to 
them  the  contract  is  not  performed.* 

Casee  in  which      If  the  shipowucr  fails  to  carry  the  goods  for  the 
frei^tlTnot    merchant  to  the  destined  port,  the  freight  is  not 
earned.' 

If  freight  is  made  payable  upon  the  performance 
of  a  condition  as  the  right  delivery  of  the  cargo  at 
a  port  named,  no  freight  becomes  due  until  the 
performance  of  such  condition,  unless  the  consignee 
dispenses  with  the  performance  of  such  condition, 

'  Jackson  v.  IsaacBon,  27  L.  J.  Ex.  392. 

•  McLach.  on  Sh.  397 ;  Kay  on  Sh.  297 ;  Abbott  on  Sh.  534. 

>  Dakin  r.  Oxley,  33  L.  J.  C.  P.  115, 
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or  voluntarily  accepts  the  goods  at  an  intermediate 
place  or  renders  the  performance  of  the  condition 
impossible. 

No  freight  is  payable  if  the  owner  of  the  cargo 
against  his  will  is  compelled  to  take  it  at  an  inter- 
mediate port.  ^ 

In  Dickson  v.  Buchanan^  a  ship  carrying  some 
wire  fencing  from  Liverpool  for  Brisbane,  put  into 
Palmouth  as  a  port  of  refuge,  after  a  collision ;  the 
w^ire  was  found  to  be  damaged,  and  it  was  given  up 
to  the  shipper  on  his  undertaking  to  pay  freight  for 
the  voyage  if  he  were  liable.  It  was  found  that  most 
of  the  wire  could  only  be  used  as  scrap  iron,  and 
that,  if  carried  on,  it  would  have  rusted  to  such  an 
extent  as  to  be  neither  wire  nor  scrap  iron,  when  it 
reached  Brisbane.  The  remainder  of  the  m  ire  could 
be  made  serviceable  by  a  treatment  more  costly  than 
the  result  would  be  worth,  but  only  for  small  articles, 
not  as  fencing  wire.  Under  these  circumstances  it 
was  held,  that  no  freight  was  payable. 

So,  where  a  ship  was  chartered  by  the  defendants 
for  a  voyage  from  Liverpool  to  Havana,  and  loaded 
by  them  as  a  general  ship,  the  freight  being  payable 
to  the  master ;  she  went  aground  on  the  coast  of 
Ireland,  but  subsequently  she  was  got  off  with  her 
cargo,  both  being  damaged.  S.,  who  represented  the 
freighters,  visited  the  vessel,  and  was  requested  by 
the  master,  '*  to  act  on  behalf  of  the  owners  to  the 

1  The  Soblomsten,  L.  E.  1  A.  &  E.  293  ;  Hunter  i».  Prinaep,  10  Eait.  378  j 
Mulloy  V.  Backer,  5  East.  316;  Liddiard  v.  Lopes,  10  East.  525  j  VUerboom 
V.  Chapman,  13  L.  J.  Ex.  384. 

*  13  Sc.  L.  iU  401. 
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best  of  his  judgment  and  ability.*'  S.,  caused 
the  cargo  to  be  taken  out  and  sent  back  to  Liiver- 
pool  in  another  ship  which  he  himself  engaged  for 
that  purpose.  The  ship  went  to  Dublin  and  was 
there  repaired.  When  the  goods  arrived  at  Liverpool 
the  charterers,  on  account  of  their  damaged  con- 
dition, determined  to  sell  them.  Before  the  sale  took 
place,  however,  the  master  claimed  the  entire  freight 
on  the  goods  to  the  port  of  destination,  or  that  they 
should  be  detained  to  proceed  in  his  vessel  when  she 
was  repaired.  The  defendants  refused  to  accede  to 
this,  and  proceeded  to  sell  the  goods.  In  an  action  by 
the  master  against  the  defendants  for  wrongfully 
preventing  him  from  carrying  the  goods  and  earning 
freight,  the  jury  found,  in  effect,  that  the  course 
taken  by  the  charterers  was  the  reasonable  one  to 
take,  having  regard  to  the  interests  of  all  parties 
concerned  and  that  no  freight  was  payable  by  them 
as  charterers.^ 

The  mere  shipment  of  the  goods  may  amount  to 
an  implied  contract  on  the  part  of  the  shipper  to  pay 
the  shipowner  a  reasonable  rate  of  freight  for  the 
carriage ;  but  where  two  charter-parties  were  enter- 
ed into,  each  in  ignorance  of  the  other,  and  the  bill 
of  lading  was  capable  of  being  applied  to  the  one 
charter-party  as  to  the  other,  it  was  held,  that  the 
bill  of  lading  being  ambiguous,  was  neither  a  con- 
tract nor  evidence  of  a  contract  to  pay  freight.' 

Where  the  period  is  fixed  at  which  the  freight  is 
to  become  payable,  as  at  the  time  of  the  arrival  of 

^  Blasco  V.  Fletcher,  32  L.  J.  C.  P.  281. 
*  Smidt  V.  TideD,  L.  B.  9  Q.  B.  4i6;  43  L,  J.  Q.  B.  199. 


FREIGHT  IS  NOT  PAYABLE.  407 

the  ship  at  her  first  destined  port,  this  being  a  con- 
dition precedent  to  the  owner's  right  to  recover 
freight,  none  is  payable  where  the  vessel  does  not 
arrive  at  the  first  destined  port.^ 

If  the  freight  is  made  payable  on  the  arrival  and 
discharge  of  the  ship  at  a  particular  port,  and  the 
voyage  is  interrupted  by  the  seizure  of  the  ship, 
and  on  the  vessel  being  liberated  the  shipowner 
offers  to  complete  the  voyage,  the  charterer's  refusal 
to  do  so  does  not  entitle  the  shipowner  to  freight, 
for  if  the  owner  had  done  all  that  he  offered  to  do, 
still  it  would  have  amounted  at  most  only  to  an 
endeavour  on  his  part  to  prosecute  and  complete 
the  voyage,  and  to  procure  as  far  as  in  him  lay,  the 
arrival  and  discharge  of  her  at  her  destined  port.^ 

If  the  master  abandons  his  vessel,  as  where  she 
becomes  a  derelict,  he  loses  all  right  to  freight,  or 
to  carry  on  the  cargo.* 

Where  goods  damaged  on  the  voyage  are  landed 
at  an  intermediate  port  and  sold  without  the  con- 
sent of  their  owner,  the  shipowners  are  not  entitled 
to  freight  pro  rata  itineris.  * 

If  the  shipowner  or  master  contracts  by  the  The  effect  of 
charter-party  or  otherwise,  that  the  freight  should  m^^e  payabfe 
be  payable  after  the  delivery  of  the  cargo,  or  be-  xnannor. 
fore  the  goods  reach  their  destination,  or  within  a 

'  Gibbon  v.  Mendcz,  2  B.  &  A.  17. 

'Smith  r.  Wilson,  8  East.  4ri4. 

3  The  Kathleen,  L.  R.  4  A.  &  B.  269 ;  43  L.  J.  Ad.  39 ;  The  Cito,  L.  R.  7 
P.  D  5 ;  Hickio  v.  Rodoconachi,  :J8  L.  J.  Ex.  273. 

«  Acatoa  v.  Bums,  L.  E.  3  Ex.  D.  282 ;  Dathio  v.  Hilton,  L.  B.  4  0.  T.  188, 
63 
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certain  fixed  time  after  the  sailing  of  the  ship,  or 
at  a  fixed  time  after  the  ship  is  reported  inwards, 
the  lien  for  freight  will  be  destroyed. 

Thus,  where  the' freight  was  "to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo,  less  ad- 
vances in  cash  at  current  rate  of  exchange ;  one 
half  of  the  freight  to  be  advanced  by  the  freighter's 
acceptance  at  three  months  on  signing  bills  of 
lading."  The  charterer  gave  his  acceptance  to  the 
agents  of  the  ship,  who  thereupon  indorsed  upon 
the  bill  of  lading,  "  Received  on  account  of  the 
within  freight  301  i.  Via.  Qd.  as  per  charter-party." 
The  charterers  indorsed  the  bill  of  lading  and  for- 
warded it  to  the  plaintiff  at  Alexandria,  who  de- 
manded delivery  of  the  goods  on  payment  of  the 
remaining  half  freight.  The  charterer  having  be- 
come bankrupt,  the  master  refused  to  part  with  the 
goods  except  on  payment  of  the  M^hole  freight; 
and  in  an  action  against  him  to  recover  back  the 
sum  which  had  been  paid  under  protest,  it  was  held 
that  the  defendant  had  no  lien  on  the  cargo  for  the 
half  freight  represented  by  the  charterer's  accept- 
ance, and  that  the  plaintiff  was  entitled  to  recover 
the  amount.^ 

So,  where  freight  was  to  be  paid  at  London  tr^o 
months  after  the  ship  cleared  at  the  Custom  House, 
it  was  held,  that  the  payment  for  hire  of  the  ship 
being  made  quite  independent  of  the  delivery  of 
any  cargo,  no  question  as  to  lien  for  freight  by 
the  master  arose,  and  the  charterer  was  entitled  to 

i  Tamyaco  v.  SimpBon,  L.B.  1  C.F.  363 ;  Foster  r.  Colby,  28  L.J.  £x.  SX. 
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remove  his  goods  from  the  vessel  upon  paying  all 
reasonable  charges  for  such  re-delivery.^ 

And  where  freight  was  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo  in  cash,  two  months 
after  the  vessel's  inward  report  at  the  Custom  House, 
it  was  held  that  as  the  freight  was  not  payable  until 
two  months  after  the  inward  report,  the  shipowner 
had  no  lien  on  the  cargo  for  the  freight.  * 

The  stipulation  in  a  charter-party  that  freight 
shall  be  paid  "  subject  to  insurance,"  means  merely 
that  freight  is  to  be  paid  subject  to  deduction  for 
premiums  on  insurance ;  but  not  that  insurance  by 
the  owner  is  a  condition  precedent  to  his  recovery 
of  freight.' 

The  assignee  of  a  ship,  or  of  its  freight,  is  entitled 
to  all  freight  due  after  the  assignment,  which  the 
assignor  had  at  the  time  of  the  assignment  the  right 
to  transfer,  from  the  moment  at  which  he  has  gone 
through  the  forms  necessary  to  complete  his  title.* 

The  owner  of  the  ship  has  a  lien  on  the  goods  of 
the  charterer  or  the  freighter  which  have  been  put 
on  board  under  a  charter-party  of  which  he  has 
notice,  as  long  as  the  owner  retains  and  holds  posses- 
sion of  the  ship.^ 

»  Thompson  r.  Small,  14  L.J.C.P.  157;  Arbuthnoti;.Daigre,2M.H.C.R.88. 

•  Alsager  v.  St.  Katherine's  Dock  Co.,  15  L.J.  Ex.  34;  Lucas  v.  Nockells, 
4  Bing.  729;  Oliver  v.  Muggeridgo,  7  W.  R.  164;  Shand  v.  Sanderson,  28 
li.  J.  Ex.  278. 

»  Jackson  v.  Isaacson,  27  L.J.  Ex.  392;  Watson  v.  Shankland,  L.E.  2  H.L. 
Be.  804. 

•  Lindsay  v.  Gibbs,  22  Beav.  522;  28  L.  J.  Ch.  692;  Morrison  v.  Parsons, 

2  Tannt.  407 ;  Gardner  v.  Cazenove,  1  H.&N.  423 ;  Boyd  v.  Mangles,  8Ex.887. 

•  Mercantile  Exchange  Bank  v.  Gladstone,  L.  R.  3  Ex.  238;  37  L.  J.  Ex. 
130 ;  Howard  v.  Tucker,  1  B.  &  Ad.  712 ;  9  L.  J.  K.  B.  108 ;  Campion  v,  Colvin, 

3  Bing.  N.  C.  17 ;  5  L.  J.  0.  P.  N.  S.  317 ;  Tamvaco  t'.  Simpson,  L.  R.  1 
C.  P.  303. 
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Plaintiffs  agreed  with  the  defendants  to  convey 
a  cargo  to  Oporto,  and  if  the  river  was  in  possession 
of  an  enemy,  to  unload  at  F.  outside  the  harbour. 
The  freight  was  to  be  475  Z.  if  the  vessel  could  enter 
Oporto,  discharge,  and  reload  there  300/.  only: 
twenty-five  days  were  allowed  for  unloading.  Plain- 
tiffs arrived  at  P.,  2nd  June,  and,  an  enemy  being  in 
possession  of  the  river,  commenced  unloading  there. 
'  The  vessel  was  detained  at  P.  partly  for  the  con- 

venience of  defendants,  and  partly  by  bad  weather, 
till  August  25th,  and  by  that  time  had  discharged 
seven-eighths  of  her  cargo ;  the  enemy  then  having 
quitted  the  river,  she  entered  Oporto,  where  she 
discharged  the  remaining  eighth  of  her  cargo.  In 
July,  the  defendants'  agent  at  Oporto  gave  plaintiffs 
a  bill  for  the  larger  freight.  In  September  the 
vessel  obtained,  at  Oporto,  a  full  cargo  for  England: 
Held,  that  the  plaintiffs  were  entitled  to  the  larger 
freight.  * 

Demurrage.  As  freight  is  the  Compensation  payable  for  the 
use  of  the  ship  from  the  time  of  the  shipment  of  the 
goods  until  they  are  ready  to  be  delivered  at  the 
port  of  delivery,  so  demurrage  is  a  compensation 
payable  for  the  improper  detention  of  the  vessel  by 
the  shippers,  or  their  agents,  after  the  goods  might 
have  been  delivered.^ 

Demurrage  has  been  defined  as    an    extended 
freight.^    The  word  "demurrage,"  no    doubt  pro 

'  Gibbons  v.  Buisson,  1  Bing.  N.  C.  283. 

*  Evans  v.  Forstor,  1  B.  &  Ad.  120. 

*  Jcsson  V,  Solly,  4  Taunt.  53. 
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perly  signifies  the  agreed  additional  payment  (gen- 
erally per  day)  for  an  allowed  detention  beyond  a 
period  either  specified  in,  or  to  be  collected  from 
the  instrument ;  but  it  also  has  a  popular  and  more 
general  meaning  of  compensation  for  undue  deten- 
tion, and  from  the  whole  of  each  charter-party 
containing  the  clause  in  question,  must  be  gathered 
what  is  the  proper  meaning  to  be  assigned  to  it.^ 

Bowen,  L.  J.,  in  Clink  v.  Radford  &  Co.,^  whilst 
accepting  this  definition  of  the  word  "  demurrage'' 
observes : — "  ^  Demurrage'  is  an  elastic  word,  it  has 
a  strict  sense  but  it  can  be  stretched  beyond  its  strict 
sense.  The  word  *  demurrage'  therefore,  having  two 
meanings,  we  must  look  at  the  charter-party  to  see 
if  it  is  used  in  the  strict  sense,  or  in  the  more 
popular  and  elastic  sense." 

The  difference  between  charters  in  which  a  speci- 
fic time  is  allowed,  whether  for  loading  or  unloading, 
and  those  in  which  the  lay-days  are  wholly  undefined 
is  of  great  importance.  In  the  one  case  the  time  is 
limited  without  regard  to  the  circumstances  under 
which,  when  the  time  arrives,  the  contract  has  in 
fact  to  be  performed.  In  the  other  case,  the  ques- 
tion whether  the  charterer  has  been  duly  diligent 
must  bo  determined  by  reference  to  the  conditions 
■under  which  he  has  actually  worked. 

AVhen  the  time  is  definitely  fixed,  or  is  described 
so  as  to  be  calculable  beforehand,  there  is  an  ab- 

*  Lockhart  v.  Falk,  L.R.  10  Ex.  132 ;  Francisco  v.  Massoy,  L.R.  8  Ex.  101 ; 
42  L.  J.  Ex.  75. 

«  L.  R.  (1891)  1  Q.  B.  C25, 
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solute  obligation  on  the  charterer  to  have  the 
work  completed  within  that  period,  whatever  cir- 
cumstances occur.  He  is  answerable,  although  the 
completion  may  have  become  impossible  owing  to 
the  causes  which  have  arisen  without  any  fault  or 
omission  on  his  part.  Thus  he  bears  the  risk  of 
delay  arising  from  the  crowded  state  of  the  place 
at  which  the  ship  is  to  load  or  discharge,  ^  or  from 
frost,*  or  bad  weather  preventing  access  to  the 
vessel,^  or  from  acts  of  the  Government  of  the 
place  prohibiting  export,  or  preventing  communi- 
cation with  the  ship,*  and  it  will  be  no  defence  to 
an  action  for  demurrage,  that  the  delay  in  unload- 
ing the  ship  arose  from  the  act  of  Custom  House 
oflBcers,  in  unlawfully  seizing  a  part  of  the  cargo.  ^ 
And  it  is  immaterial  that  the  shipowner  also  is  pre- 
vented from  doing  his  part  of  the  work  within  the 
agreed  time,  unless  he  is  in  fault.  The  charterer 
takes  the  risk.  His  contract  is  "  that  if  the  ship  is 
not  able  to  discharge  the  whole  of  her  cargo  within 
the  given  number  of  days  after  she  is  at  the  usual 
place  of  discharge,  he  will  pay  for  the  delay,  how- 
ever  the  delay  may  be  caused,  unless  it  is  by  default 
of  the  shipowner."^ 

In  Thiis  v.  Byers,^  the  place  of  discharge  was  in 
the  river  Tees,  the  cargo  was  timber  and  by  the 

*  Randall  v.  Lynch,  2  Camp.  352. 

•  Barrett  t».  Button,  4  Camp.  333  ;  Pringle  r.  MoUctt,  6  M.  &  W.  80. 
>  ThiiB  V.  Byers,  L.  R.  1  Q.  B.  D.  241-. 

•  Barker  v.  Hodgson,  3  M.  &  8. 267 ;  Blight  v.  Page,  3  B.  &  P.  295n  ;  White 
V,  S.  S.  Winchester  Co.,  23  Sc.  L.  R.  342. 

•  Bessj  V.  Evans,  4  Camp.  131. 

•  PorteuB  V.  Watney,  L.  R.  3  Q.  B.  D.  543. 

'  L.  R.  1.  Q.  B.  D.  244  j  Harper  r.  McCarthy,  2  B.  &  P.  N.  R.  258. 
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practice  of  the  port  it  was  the  master's  duty  to  put 
it  over  the  ship's  side  and  form  it  into  rafts,  when 
the  consignees  would  send  steam  tugs  to  take  it 
away.  Owing  to  bad  weather  the  timber  could  not 
be  put  over  and  formed  into  rafts ;  and  thus,  though 
the  tugs  could  have  worked,  the  charterers  were 
unable  to  take  away  the  cargo  within  the  prescribed 
days  for  discharging,  still  they  were  liable. 

In  Budgett  v.  Binnington,  ^  the  cargo  was  to  be 
discharged  at  Bristol  in  a  fixed  number  of  days. 
The  discharge  was  begun  but  owing  to  a  strike  of 
the  dock  labourers,  both  those  employed  on  behalf 
of  the  ship  and  those  engaged  by  the  consignees, 
it  was  delayed  beyond  the  stipulated  time.  The 
labourers  who  were  doing  the  ship's  part  of  the  work 
were  not  engaged  by  the  shipowners,  but  by  a  firm 
of  stevedores  who  were  employed  by  the  shipowners. 
It  was  held  that  the  consignees  were  liable  for  de- 
murrage. For  the  ability  of  the  shipowners  to  dis- 
charge was  not  a  condition  precedent  to  the  obliga- 
tion of  the  merchant  to  have  the  discharge  complet- 
ed in  the  fixed  time.  Performance  of  that  obligation 
w^ould  only  be  excused  by  showing  that  the  ship- 
owner improperly  prevented  it. 

But  the  freighter  is  not  liable  for  the  delay  if  it 
lias  been  due  to  a  default  on  the  part  of  the  ship- 
owner ;  for  example,  in  refusing  to  deliver  in  the 
proper  manner,  ^  or  in  not  addressing  the  ship  to  the 
charterers'  agents  as  agreed  in  the  charter-party,  so 

*  L.  R.  25  Q.  B.  D.  320 ;  L.  R.  (1891)  1  Q.  B.  85. 
*  Benson  v,  Blant,  1  Q.  B.  870. 
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that  notices  have  not  been  given  to  consignees  of 
cargo  as  they  \vould  have  been.  ^  Or  in  failing  to 
bring  the  ship  to  the  loading  place  at  the  time 
notified  to  the  charterer  under  the  contract.^ 

And  where  the  ship  has  been  herself  directly  dis- 
qualified from  loading  or  unloading,  as  by  quaran- 
tine regulations  of  the  port,  it  has  been  held  that 
the  shipowner  cannot  claim  for  the  consequent  delay. 

In  White  v.  S.  S.  Winchester  Co.,^  the  cargo  was 
to  be  supplied  at  the  rate  of  not  less  than  140  tons 
per  running  day,  Sundays  excepted.  "  The  vessel  was 
lying  at  Port  Said  w^hen  the  charter  was  made,  and 
on  arrival  at  the  loading  port  it  w^as  found  that  vessels 
from  Egypt  were  required  to  go  into  quarantine.  The 
Court  of  Sessions  held  that  the  charterer  was  not 
liable  for  the  detention  in  quarantine,  for  the  lay- 
days did  not  begin  until  the  vessel  was  not  only  at 
the  place  of  loading,  but  could  also  be  placed  there 
at  the  charterers'  disposal  as  ready  to  receive  cargo. 

So,  too,  the  freighter  is  not  generally  liable  for  a 
delay  caused  by  neglect.  Or  difficulty  in  getting 
the  necessary  Custom  House  papers  for  discharging ; 
unless  the  delay  has  been  incurred  at  his  request,* 
or  in  consequence  of  a  special  order  being  required 
for  discharging  the  goods  w^hich  he  has  sliipped.* 

In  reckoning  time  under  a  stipulation  for  demur- 
rage, days  and  running  days  mean  the  same  thing, 

*  Bradley  r.  Goddard,  3  F.  &  F.  638. 
"  Ilarris  v.  Haywood,  14-  Sc.  L.  R.  605. 
»  23  Sc.  L.  R.  312;  Cunniiif,rham  t\  Dunn,  L.  R.  3  C.  P.  D.  413, 
♦  Farnell  r.  Thomas,  5  Ring.  188. 
»  UiU  V.  Idle,  4  Camp.  3L7. 
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in  the  absence  of  any  peculiar  custom  to  the  con- 
trary, i.e. J  without  excepting  holidays.  If  a  local 
holiday  is  not  in  fact  observed  as  a  holiday  by  those 
who  are  loading  or  discharging  the  ship  it  will 
count  as  a  working  day.^ 

A  charter-party  by  which  it  was  agreed  that  a 
ship  should  receive  on  board  a  cargo  of  coals,  and 
proceed  with  them  to  Constantinople  'f^  Odessa, 
contained  these  words,  "the  vessel  to  be  loaded  in 
Liverpool  in  fourteen  days  and  to  be  discharged, 
weather  permitting,  at  not  less  than  25  tons  per 
working  day  (holidays  excepted,)  the  days  to  com- 
mence on  the  ship  being  in  turn,  and  ready  to 
deliver ;  all  days,  above  the  said  days,  to  be  paid 
demurrage  at  the  rate  of  51.  sterling  per  day." 
Held,  that  the  words  "holidays  excepted"  did  not 
apply  to  the  fourteen  days  within  which  the  vessel 
was  to  be  loaded ;  and,  therefore,  that  although  two 
Sundays  occurred  within  the  fourteen  days,  still 
there  was  the  period  of  fourteen  days  only  within 
which  she  was  to  be  loaded.^  Wightman,  J.,  said : — 
**The  question  is  whether  the  words  'holidays  ex- 
cepted' extend  the  time  within  which  the  defen- 
dants were  at  liberty  to  load  the  ship  from  fourteen 
to  sixteen  days.  Now,  reading  the  clause  as  to 
loading,  and  also  that  which  relates  to  discharging, 
I  think  that  there  is  little  doubt,  that  there  is  an 
express  distinction  between  the  two.    If  the  clause, 

'  Holman  v.  PoruTion  Nitrate  Co.,  5  Sc.  Sgss.  Cas.  G57i 
s  Niomann  v.  Moss,  29  L.  J.  Q.  B.  206. 
64 
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'the  vessel  to  be  loaded  in  Liverpool  in  four- 
teen days/  stood  alone,  it  seems  to  me  that  that 
would  be  the  space  of  time,  including  any  holiday 
within  which  the  ship  was  to  be  loaded.  But  when 
we  come  to  the  clause  as  to  the  discharge  of  the 
cargo,  namely,  *  weather  permitting,  at  not  less  than 
twenty-five  tons  per  working  day,'  we  find  that 
the  only  measure  of  time  is  the  number  of  tons 
which  are  to  be  taken  out  per  day;  and  therefore 
it  seems  to  me  that  there  is  an  obvious  dijfferenco 
between  the  time  for  loading  and  the  time  for  dis- 
charging. The  one  is  so  much  time  as  it  would 
take  to  discharge  the  cargo  at  the  rate  of  twenty- 
five  tons  per  working  day;  the  other  is  fourteen 
days  including  holidays." 

In  the  absence  of  any  custom  to  the  contrajy, 
Sundays  are  to  be  computed  in  the  calculation  of 
the  lay  or  running  days,  which  mean  consecutive 
days.  In  Cochran  v.  Eetberg^  it  was  held,  that  by 
the  custom  of  the  port  of  London  the  word  "  days" 
in  a  bill  of  lading  which  required  the  cargo  "  to  be 
discharged  in  fourteen  days,"  meant  by  usage  work- 
ing days,  and  excluded  Sundays  and  holidays  at  the 
Custom  House. 

The  phrase  "  running  days "  is  a  well  known 
nautical  phrase,  and  by  running  days  are  meant  aU 
the  days  in  which  in  ordinary  course  the  sliip  is 
running,  and  by  that  phrase  is  meant  the  whole  of 
every  day  during  both  day  and  night.  Also  that 
lay  days  begin  to  run  when  the  ship  is  in  port 

>  3  Esp.  121. 
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ready  to  deliver,  and  they  are  to  be  counted  conse- 
cutively ;  but  if  the  phrase  "  working  days"  is  in- 
troduced then  the  days  cease  to  be  of  necessity 
consecutive  days,  for  the  occurence  of  a  Sunday 
would  prevent  the  days  from  being  consecutive.^ 

Where  it  was  agreed  by  a  charter-party  that  a 
vessel,  then  at  Pembroke,  should  proceed  to  Cardiff, 
take  in,  amongst  other  articles,  a  quantity  of  coals, 
and  proceed  thence  to  Alexandria,  the  merchant 
to  be  allowed  forty  running  days,  to  commence  on 
the  16th  instant,  with  ten  days  demurrage  at  7/. 
per  diem;  and  by  a  subsequent  agreement  the  vessel 
should  take  in  the  coals  at  Pembroke,  where  she 
was  instead  of  at  Cardiff : — Held,  that  the  ingre- 
dients of  the  charter-party  with  regard  to  the  port 
of  Cardiff,  originally  mentioned,  were  also  applica- 
ble to  the  substituted  port  of  Pembroke.    Conse- 
quently that  the  running   days,    which  were  to 
commence  on,  and  be  computed  from,  the  16th, 
if  the  vessel  had  gone  to  Cardiff,  were  to  commence 
on  and  be  computed  from  the  same  day  at  the  sub- 
stituted port  of  Pembroke.* 

Working  days  exclude  Sundays,  Good  Friday  and 
Christmas-day,  and  Custom-house  holidays.  "  Lying 
days  "  mean  working  days,  and  exclude  Sundays.^ 
But  weather-working  days  exclude  all  days  from 
the  lay-days  in  which  cargo  cannot  be  worked  on 

*  Nielsen  v.  Wait,  L.  R  16  Q.  B.  D.  67;  66  L.  J.  Q.  B.  87;  Caffarini  v. 
Walker,  Ir.  R.  10  C.  L.  260;  Mcintosh  v.  Sinclair,  Ir.  R.  11  C.  L.  456; 
Brown  v.  Johnaon,  10  M.  &  W.  331. 

'  Jackson  v.  Galloway,  8  L.  J.  C.  P.  29. 

^  Commercial  Steam  Ship  Co.  v.  Boulton,  3  Asp.  M,  L.  C.  N.  S.  111. 
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account  of  the  weather.  "Weather  permitting  "  does 
not  include  thunder  storms.  The  fair  construction 
of  these  words  is  "  sea- weather."  ^ 

The  weather  which  interferes  to  save  demurrage 
must  be  weather  which  if  there  were  cargo  to  load 
would  be  an  obstacle  to  the  loading  of  the  vessel. 

A  part  of  a  day  or  hour  counts  as  a  whole  day 
or  hour.* 

A  charterer  will  not  be  excused  from  paying 
demurrage  where  the  delay  in  loading  has  been 
occasioned  by  frost,  or  ice,  when  it  appears  that  the 
frost  would  not  have  prevented  the  loading  had  the 
cargo  been  ready  at  the  dock  or  place  of  shipment 
named  in  the  charter-party,  notwithstanding  the 
exception  that  detention  by  frost  is  not  to  be  reck- 
oned as  lay-days ;  but  where  there  is,  in  a  proved 
state  of  facts,  an  inevitable  necessity  that  something 
should  be  done  in  order  that  there  should  be  a  load- 
ing at  the  place  agreed  upon,  as,  for  instance,  that 
the  goods  should  be  brought  down  part  of  a  river 
from  the  only  place  from  which  they  can  be  brought 
even  though  that  place  is  a  considerable  distance 
off,  yet  it  being  practically,  according  to  known 
mercantile  usage,  the  only  place  from  which  thev 
can  be  brought  to  be  loaded,  the  parties  must  be 
held  to  have  contemplated  that  the  goods  should  be 
loaded  from  that  place  in  the  usual  manner,  unless 
there  was  an  unavoidable  impediment  and  the  char- 

*  Stephens  v,  Harris,  6  Asp.  M.  L.  C.  193 ;  Thiisv.  Byers,  L.R.  1  Q,  B.D. 
244;  Holman  v.  Peravian  Nitrate  Co.,  5  Sc.  Sess.  Cas.  (4th  Ser.)  657. 

•  Commercial  S.  S.  Co.  v.  Boulton,  L.  R.  10  Q.B.  346;  Hough  v.  Athja.6 
Sc.  Sess.  Cas.  (4th  Ser.)  961, 
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terers  in  such  case  would  not  be  liable  for  demur- 
rage.^ 

In  the  S.  S.  "County  of  Lancaster"  t?.  Sharp,* 
the  consignees  under  a  bill  of  lading  which  made 
the  goods  deliverable  to  them,  "  paying  freight  and 
all  other  conditions  as  per  charter-party,'*  refused 
to  pay  demurrage  at  the  port  of  loading  and  due 
under  the  terms  of  the  charter-party,  but  accepted 
delivery  of  the  goods.  The  consignees  were,  and 
were  known  to  the  shipowners  to  be,  acting  only  as 
agents.  In  an  action  by  the  shipowners,  it  was 
held,  that  the  consignees  were  not  liable. 

Where  a  charter-party  is  silent  as  to  the  time 
within  which  the  cargo  is  to  be  unloaded  at  the 
port  of  destination,  the  law  implies  that  the  merchant 
and  the  shipowner  shall  each  use  reasonable  des- 
patch in  performing  his  part  of  the  contract ;  and 
where  the  landing  of  the  cargo  by  the  merchant  is 
rendered  impossible  by  a  cause  over  which  he  has 
no  control,  he  is  not  liable  to  pay  the  damages  for 
the  delay.' 

If  the  discharge  is  effected  by  a  dock  company, 
who  do  the  work  of  discharging  for  both  shipowners 
and  charterers,  and  delay  is  occasioned,  in  con- 
sequence of  the  quay  being  blocked  with  cargo  from 
other  vessels,  beyond  the  time  in  which  a  vessel 
might  have  been  discharged,  assuming    that  the 

'  Kay  V,  Field,  L.  R.  lOQ.  B.  D.  241;  52  L.J.Q.B.17;  Grant  v.  Corerdale, 
li.  R.  9  App.  Gas.  470;  53  L.  J.  Q.  B.  462. 

•  L.  R.  2i  Q.  B.  D.  158;  59  L.  J.  Q.  B.  22. 

'  Ford  V.  Cotesworth,  39  L.  J.  Q.  B.  188. 
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dock  was  free  and  there  was  no  obstruction,  the 
charterer  will  not  be  liable  for  demurrage  for  the 
delay  which  has  taken  place,  when  it  appears  that 
the  vessel  has  been  discharged  as  fast  as  she  could 
deliver,  having  regard  to  the  customary  way  in 
which  that  discharge  takes  place. 

Barnes,  J.,  in  "  the  Jaedercn"  ^  said : — "  It  appears 
to  me  that  shipowners  when  they  enter  a  dock  of 
this  character,  and  place  themselves  in  the  hands  of 
the  dock  company  to  carry  out  the  discharge  .in 
accordance  to  what  appears  to  be  the  invariable 
practice  of  the  port,  must,  in  so  doing,  leave  these 
agents  to  deal  with  the  matter  in  the  customary 
way ;  and  when  they  assert  that  the  vessel  has  not 
been  discharged  as  fast  as  she  could  deliver,  it  rests 
upon  them  to  prove  this." 

Unless  otherwise  stipulated,  the  computation  of 
time  begins  with  the  arrival  of  the  ship  at  the  usual 
or  designated  place  of  discharge  in  the  port  of 
destination.^ 

Where  a  vessel  was  to  proceed  to  Dieppe  and  deli- 
ver a  cargo  of  coals  alongside  consignee's  or  railway 
wharf,  where  she  may  safely  deliver,  as  ordered, 
cargo  to  be  discharged  in  forty-eight  running  hours, 
&c.  Demurrage  over  and  above  the  said  lying  time 
at  10  8.  per  hour.    The  ship  arrived  in  the  dock  at 

»  L.  R.  (1892)  P.  351 ;  61  L.  J.  Ad.  89. 

•  Kell  r.  Anderson,  10  M.  &  W.  498 ;  Leer  v.  Yatea,  3  Taunt.  387 ;  Parker  r. 
Winlo,  27  L.  J.  Q.  B.  49;  Bastifell  v.  Lloyd,  31  L.  J.  Ex.  413;  Brercton  r. 
Chapman,  7  Bing.  559 ;  Niemann  v.  Moss,  29  L.J.Q.B.  206;  Brown  v.  Johnsoa, 
10  M.  &  W.  331 ;  Pyman  v,  Dreyfus,  L.  R.  2 1 Q.  B.  D.  152  j  Hams  v.  Jacobs 
li.  R.  16  Q.  B.  D.  247. 
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Dieppe,  and  was  ordered  to  discharge  at  the  railway- 
wharf,  but  in  consequence  of  all  the  discharging 
berths  being  occupied,  she  was  not  berthed  at  the 
railway  wharf  until  twenty-four  hours  after  her  ar- 
rival in  the  dock.    In  an  action  by  the  shipowner 
against  the  charterers  for  demurrage : — Held  that 
the  yoyage  was  not  completed,  and  the  lying  time 
did  not  commence  under  the  charter-party  imtil  the 
ship  was  berthed  at  the  railway  wharf,  and  there- 
fore that  the  defendants  were  not  liable  to  pay 
demurrage  for  delay  in  respect  of  the  period  which 
elapsed  between  the  ship's  arrival  in  the  dock  at 
Dieppe  and  her  being  berthed  at  the  railway  wharf.^ 
When  the  number  of  lay-days  is  fixed  for  loading 
or  discharging,  that  number  will  be  strictly  adhered 
to  and  enforced,  whether  the  merchant  be  to  blame 
or  not,  and  each  individual  consignee  of  any  portion 
of  a  cargo  of  a  general  ship,  will  be  liable  for  the 
entire  demurrage  arising  from  the  ship  being  delay- 
ed by  such  portion  of  the  cargo  not  being  taken 
delivery  of.   Thus,  where  the  defendant's  portion  of 
the  cargo  was  stowed  at  the  bottom  of  the  hold,  and 
in  consequence  of  the  consignees  of  upper  portions 
of  the  cargo  not  being  ready  to  take  delivery  as  soon 
as  the  ship  was  ready  to  discharge,  the  defendants 
were  not  able  to  clear  their  portions  of  the  cargo 
within  the  time  stipulated  by  the  charter,  according 
to  which  demurrage  became  payable  by  the  condi- 
tions  of  the  bills  of  lading.    The  ship  was  delayed 
for  three  days,  and  the  plaintiff  sued  to  recover  three 

1  Murphy  V.  CoffiDi  L.  0. 12  Q,  B.  D.  87. 
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days'  demurrage.  It  was  held,  that  the  consignee 
was  liable  under  the  bill  of  ladinsr,  for  the  whole 
demurrage,  though  only  one  of  several  consignees.^ 
On  the  2nd  June,  1888,  the  defendant  entered 
into  two  contracts  with  the  plaintiffs,  the  consignees 
of  the  cargo,  each  for  the  purchase  of  500  tons  of 
coal  per  S.  S.  "Dunedin,"  then  in  harbour.  The  con- 
tracts  provided  {mter  alia)  "  delivery  to  be  taken 
at  a  rate  of  not  less  than  200  tons  per  day.  AU 
conditions  in  the  charter-party  to  be  binding  on 
the  purchaser."  The  charter-party  stated,  "cargo 
to  be  discharged,  weather  permitting,  at  the  average 
rate  of  not  less  than  300  tons  a  working  day,  or  to 
pay  demurrage  at  the  rate  of  SOL  per  working  day, 
or  pro  rata  J*  Previously  to  the  2nd  of  June  the 
rest  of  the  cargo  had  been  sold  by  the  plaintiffs  to 
three  other  purchasers,  and  the  lay-days  had  already 
partially  expired ;  but  as  regards  neither  of  these 
facts  did  the  defendant  ask,  nor  were  they  given  in- 
formation. The  "Dunedin"  discharged  at  only 
three  of  her  four  hatches,  and  so  discharging  was 
able  to  give  delivery  of  something  more  than  300, 
but  less  than  400  tons  a  day.  Delivery  was  given 
to  whichever  of  the  four  purchasers  was  the  first 
to  come  alongside.  At  the  expiration  of  the  lay- 
days (being  the  days  required  to  discharge  the 
whole  cargo  at  the  average  rate  of  300  tons  a  day) 
the  cargo  had  been  completely  discharged,  with  the 
exception  of  264  tons,  which  remained  to  be  deliv- 
ered to  the  defendant.    The  cargo  to  be  discharged 

^  Forteos  v.  WatBe7,  L.  B.  3  Q.  B.  D.  223, 634 ;  47  L.  J,  Q.  B.  643. 
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subsequently  to  the  2n(l  of  Juno  would  have  been 
discharged  within  the  lay-days,  but  for  the  want 
of  lighters  on  the  part  of  the  purchasers  of  the 
cargo  generally.  It  occasionally  happened,  how- 
ever, that  a  lighter  was  kept  idle  waiting  for  its 
turn  at  one  of  the  three  hatches.  The  plaintiffs 
paid  one  day's  demurrage  in  respect  of  the  delay  in 
discharging  the  261  tons,  and  now  brought  an  ac- 
tion to  recover  the  same  from  the  defendant.  Held 
that  the  defendant  was  liable.  The  contract  of  the 
defendant  (by  incorporation  of  the  charter-party) 
to  take  delivery  within  the  lay-days,  or  to  pay 
demurrage,  being  absolute,  ho  could  only  excuse 
non-performance  of  his  contract  by  showing  it  was 
due  either  to  default  of  the  captain  of  the  ship,  or 
of  the  plaintiffs  themselves,  neither  of  which  had 
been  shown.  The  plaintiffs  were  not  to  blame  for 
any  difficulties  occurring  by  reason  of  there  being 
other  purchasers.  That  was  the  well-known  nature 
of  the  trade,  and  it  was  for  the  defendant,  if  ho 
desired  protection  in  this  respect,  to  provide  for  it 
in  his  contract.  Neither  were  the  plaintiffs  bound 
to  be  able  to  deliver  to  the  defendant  at  the  rate  of 
400  tons  a  day  under  his  two  contracts.  The  stipu- 
lation in  each  of  the  two  contracts,  that  delivery 
should  be  taken  at  a  rate  of  not  less  than  200  tons 
j9^r  diem,  was  not  one  on  which  the  defendant  could 
insist,  but  Avas  an  independent  stipulation  in  favour 
of  the  owners  of  the  cargo.^ 

^  Volkart  Bros,  v,  Nusservanji  Jcliasgir  Khambatta,  LL.E.  13  Bom.  392. 
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If  the  ship  is  not  discharged  during  the  time  al- 
lowed by  the  charter,  then  for  every  day  and  fraction 
of  a  day  during  which  she  is  detained,  the  stipulated 
demurrage  must  be  paid;  for  if  not  discharged  wdtliin 
the  minimum  time  allowed,  the  charterer  must  pay 
for  the  fraction  of  a  day  as  if  it  was  a  whole  day,^ 

In  the  absence  of  an  express  agreement  the  days 
for  calculating  the  loading  and  imloading  must  be 
kept  separate,  and  the  charterer  will  have  no  right 
to  add  together  the  whole  number  of  days  occupied 
in  loading  and  unloading  for  the  purpose  of  ascer- 
taining the  average  amount  of  work  done  on  each 
day.2 

The  consignee  of  a  bill  of  lading  which  makes  the 
goods  deliverable  to  him  or  assigns,  "  paying  for  the 
said  goods  as  per  charter-party,"  does  not,  by  taking 
the  goods  at  the  destination,  make  himself  liable  to 
pay  for  demurrage  in  the  port  of  loading,  according 
to  the  rate  stipulated  in  the  charter-party,  though 
there  be  an  express  stipulation  for  a  lien  on  the  goods 
for  such  demurrage.^ 

Despatch  Under  the  terms  of  a  charter-party,  cargo  was  to 

be  shipped  at  the  rate  of  200  tons  per  running  day, 
and  to  be  discharged  as  fast  as  ship  could  deliver, 
not  exceeding  200  tons  per  working  day.  Demur- 
rage, if  any,  at  the  rate  of  20^.  per  hour,  except  in 
certain  cases,  and  despatch  money  lO^.  per  hour  on 
any  time  saved  in  loading  or  discharging.     Ship  to 

1  Commercial  S.  S.  Co.  r.  Boulton,  L.  R.  10.  Q.  B.  346;  44  L.J.Q.B.  210. 
«  Marshall  v.  Bolokow,  L.  R.  6  Q.  B.  D.  231. 
»    Smith  r,  Sievekiog,  24  L.  J.  Q.  B.  267, 
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load  and  discharge  by  night  and  by  day,  and  as 
rapidly  as  possible  when  required  by  shippers,  con- 
signees or  charterers : — It  was  held  on  a  special  case, 
reversing  the  decision  of  the  Court  of  Queen's  Bench, 
that,  according  to  the  true  meaning  of  the  charter- 
party,  despatch  money  was  payable  for  every  hour 
saved  during  the  whole  twenty-four  hours,  and  not 
merely  in  respect  of  a  working  day  of  twelve  hours.^ 
Bramwell,  L.  J.,  said : — "  We  cannot  agree  with 
the  judgment  in  this  case.  It  seems  founded  on  there 
being  something  in  the  charter-party  by  which  days 
and  their  length  can  be  ascertained,  and  become  of 
importance.  We  can  find  nothing  to  this  effect, 
there  is  no  such  expression  as  *  lay-day,'  and  nothing 
w^hich  would  ascertain  how  many  hours  would 
make  a  working  day.  Our  law  does  not  fix  the 
number  of  hours  in  a  Avorking  day,  and  certainly 
we  have  no  statement  what  is  its  length  in  Elba, 
We  think  there  is  nothing  by  which  time  can  be 
measured,  except  hours.  The  charterer  is  to  ship 
at  the  rate  of  200  tons  per  running  day,  that  is  to 
say,  at  least  that  quantity,  unless  hindered  by  strikes, 
&c.,  on  which  nothing  turns ;  weather  may  excuse 
him  to  the  extent  of  two  days.  But  he  may  ship 
by  night  as  well  as  by  day,  for  so  the  steamer  is  bound 
to  load ;  and  the  steamer  is  to  unload  barges  sent 
alongside  with  all  possible  despatch.  The  charterer 
may  therefore  ship  the  whole  twenty-four  hours 
round,  and  ship  no  more  than  the  200  tons.  The 
cargo  is  to  be  discharged  as  fast  as  the  ship  can 

»  Laiug  V.  Holloway,  L.  E.  3  Q.  B.  D.  437 ;  47  L.  J.  Q.  B.  512, 
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deliver,  not  exceeding  200  tons  per  working  day, 
weather  permitting.     The  working  day   here  does 
not  mean  a  day  of  any  particular  length,  but  *  Avork- 
ing'  as  opposed  to  a  Sunday  or  a  holiday.     This 
means  that  the  charterer  is  to  imload  at  that  rate, 
not  that  the  ship  is  bound  to  discharge  that  quantity 
only.     On  the  contrary,  as  in  the  case  of  the  load- 
ing, the  steamer  is  bound  '  to  discharge  by  night, 
and  as  rapidly  as  possible  when  required  by  shipper, 
consignee  or  charterer.'     There  is,  therefore,   no 
day  of  any  length  mentioned.    There  is  a  maximum 
of  obligation  on  the  charterer  of  200  tons  for  load- 
ing and  discharging  on  each  working  day,  but  the 
maximum  of  obligation  on  the  ship  to  receive  and 
discharge  has  no  limit  except  ^  as  rapidly  as  possible;' 
and  the  charterer  has  the  whole  twenty-four  hours 
round  in  which  he  may  unload  the  200  tons.     Then, 
what  is  the  meaning  of  *  time  saved  in  loadinsr  or 
discharging  ? '    The  literal  meaning  I  suppose  would 
be  doing  those  things  in  less  time  than  they  might 
be  done  in  with  ordinary  despatch,  i.  ^.,  if  ordinary 
despatch  with  the  ordinary  number  of  hands  and 
ordinary  diligence  would  load  and  unload  in  twenty 
days  or  210  hours;  then  extraordinary  despatch — 
extraordinary  number  of  hands  and  extraordinary 
diligence  in  doing  those  things  in  fifteen  days  or 
180  hours,  the  difference,  five  days,  or  sixty  hours 
is  time  saved.     Because  strictly  speaking,  time  is 
not  saved  in  doing  a  thing  by  working  twenty-four 
hours  round  instead  of  twelve  in  one  day  and  twelve 
another;  twenty-four  hours  have  been  consumed 
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in  each  case.  Time  is  saved  by  getting  from  A.  to 
B.  if  a  man  runs  in  one  hour  instead  of  walking  in 
two.  But  nobody  suggests  that  this  is  the  meaning. 
It  is  admitted  on  both  sides,  and  is  clear,  that  'time 
saved'  means  if  the  ship  is  ready  earlier  than  she 
would  be  if  the  charterer  worked  up  to  his  maximum 
obligation  only ;  all  the  time  by  which  she  is  the 
sooner  ready  is  time  saved  within  the  meaning  of 
the  charter-party.  Then  the  question  is  by  how 
much  time  is  she  sooner  ready  ?  The  answer  is, 
by  nine  times  twenty-four  hours.  Really  the  reason 
of  the  thing  is  that  way.  The  0T\Tier  would  sail 
away  by  what  has  happened  216  hours  sooner  than 
he  would  have  done,  but  for  the  defendants'  des- 
patch. Suppose  that  taking  the  maximum  liabi- 
lity, the  charterer  had  till  and  on  a  certain  day, 
say  Thursday,  to  load  without  incurring  demurrage. 
Suppose  he  began  at  6  a.m.,  and  finished  at  midday, 
then  he  would  at  least  have  saved  the  rest  of  that 
day :  let  us  call  it  seven  hours.  Now  suppose  by 
working  all  Wednesday  night  and  Thursday  morn- 
ing, the  loading  was  finished  at  6  a.m.;  he  would 
have  saved  thirteen  hours.  Then,  suppose  he  finish- 
ed at  3  .A.M.;  would  he  not  have  saved  sixteen 
hours  ?  and  so  if  he  finished  on  "Wednesday  at  7 
P.M. ;  he  would  have  saved  twenty-four  hours.  It 
was  admitted  by  the  plaintiff  that  demurrage  was 
to  be  paid  on  this  footing ;  then  why  not  the  des- 
patch money  ?  " 

In  the  case  of  the  S.S.  "Glendevon"^  belonging  to 

»  L.  R.  (1893)  P.  269. 
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the  plaintifPs,  the  steamer  carried  a  cargo  of  2,103 
tons  of  coals  belonging  to  the  defendants,  the  owners 
of  the  South  Derwent  Colliery,  from  Newcastle  to 
Lisbon,  under  a  charter-party  dated  Noveinber  17, 
1892,  the  material  portions  of  which  were  as  fol- 
lows : — 'The  steamer  to  be  discharged  at  the  rate  of 
two  hundred  tons  per  day  weather  permitting  (Sun- 
days andF^te  days  excepted)  according  to  the  custom 
of  the  port  of  discharge,  and  if  sooner  discharged  to 
pay  at  the  rate  of  8^.  M.  per  hour  for  every  hour 
saved  .  .  •  Demurrage  twenty  pounds  for  eveiy 
day's  detention  in  discharging,  and  in  same  proportion 
for  any  part  of  such  day  over  and  above  the  days  al- 
lowed as  aforesaid,  except  in  case  of  riot,  &c.,  &c.,  or 
other  accidents  which  may  prevent  the  discharging  of 
such  steamer.'  The  discharge  of  the  *  Glende von '  ttes 
commenced  at  7  a.m.  on  December  2,  and  completed 
at  5  P.M.  on  December  7,  or  (excluding  Sunday, 
December  4,)  ^^  106  hours ;  but  the  time  allowance 
for  the  discharge  was  252  hours,  which  (excluding 
December  8,  a  fete  day,  and  December  11,  a  Sunday) 
would  bring  the  time  for  discharge  up  to  7  p.m.,  on 
December  15,  and  the  plaintiffs,  the  owners  of  the 
*  Glendevon,'  therefore  credited  the  defendants,  the 
charterers,  with  60/.  16*.  8d.  for  146  hours'  despatch. 
The  defendants,  however,  included  the  fete  dat 
(December  8,)  and  the  Sunday  (December  11,)  as 
also  saved  to  the  ship,  making  in  all  194  hours  saved; 
and  they  therefore  claimed  to  deduct  from  the 
balance  of  freight  due  a  further  sum  of  20/.  for  4S 
hours'  despatch.     On  July  5,  1893,   the   learned 
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judge  of  the  Newcastle  County  Court  gave  judg- 
ment for  the  plaintiffs,  holding  that  *  the  contract 
between  the  parties  should  be  read  as  excluding 
Sundays  and  fete  days  altogether  from  the  calcula- 
tion of  despatch/  It  was  held,  that  Sundays  and 
fete  days  were  excluded  both  in  the  computation  of 
the  time  allowed  for  discharging,  and  in  that  of  the 
time  saved,  so  that  despatch  money,  by  way  of  set 
off  to  a  claim  for  freight,  was  only  payable,  by  the 
plaintiffs  to  the  defendants,  on  the  difference  be- 
tween the  number  of  hours  actually  occupied  by  the 
defendants  in  the  discharge,  and  the  total  number  of 
hours  which  the  charter-party  allowed  them." 

In  modern  charters  a  lien  is  very  frequently  given  Lien- 
by  a  general  clause  that  the  shipowner  is  to  have 
**an  absolute  lien  on  the  cargo  for  the  recovery  of 
aU  freight,  dead  freight,  and  demurrage."  Such  a 
clause  covers  all  freight  payable  during  the  voyage, 
so  that  the  lien  may  attach  to  outward  cargo  for 
the  charter  freight,  or  part  of  it,  although  it  may  be 
agreed  that  that  shall  be  calculated  upon  the  home- 
ward cargo.^ 

That  the  shipowner,  and  the  master,  as  his  agent, 
liave  a  Uen  on  the  goods  carried  in  their  ship  for 
tlic  freight,  is  a  proposition  which  appears  never 
to  have  been  disputed.^ 

The  lien  of  the  owners  is  as  perfect  for  the  hire 
of  the  vessel  stipulated  in  the  charter-party,  as  it  is 
for  the  freight  stipulated  in  the  biU  of  lading.    In 

»  Gilkison  v.  Middlcton,  26  L.  J.  C.  P.  209. 
•  Pursous  ou  Sh.  Vol.  1 174  n.2. 
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both  cases  the  claim  is  privileged  in  the  same  degre 
and  to  the  same  extent.^ 

As  long  as  the  goods  remain  in  the  possession  o 
the  master,  the  shipowners,  and  their  agent,  tfc 
master  has  a  lien  on  them  at  common  law,  no 
only  for  freight  due,  but  also  for  general  average 
and  this  lien  is  given  to  the  master  without  aiij 
provision  for  it  being  made  either  in  the  bill  of  lad- 
ing or  otherwise,  and  he  cannot  be  compelled  to  part 
with  the  goods  until  such  freight  be  paid.^ 

The  essential  foundation  of  the  right  of  lien  is 
possession.     The  right  of  retaining  possession  of  the 
cargo  until  the  freight  of  the  ship  was  discharged, 
appears  to    have  been  allowed  to  the  master  1)t 
most  of  the  Maritime  Codes  of  Europe,  and  accord- 
ing to  the  principle  by  which  all  liens  by  the  Com- 
mon Law  are  regulated,  if  the  master  once  volun- 
tarily part  with  the  possession  of  the  goods  out  of 
his  own,  or  his  agent's  hands,  he  loses  his  lien  upon 
them,  and  cannot  afterwards  reclaim  them ;'  but  a 
master  who  has  delivered  a  portion  of  a  cargo  on 
payment  of  a  sum  on  account  of  freight,  may  detaiu 
tlie  balance  of  the  cargo  for   the    balance   of  tlie 
freight.^    And  any  part  may  be  detained  for  the 
freight  of  all  that  is  consigned  to  the  same  persou, 
even  though  some  part  may  have  been  previouslv 
removed  into  a  lighter  alongside  a  ship  which  has 
been  sent  by  the  consignee,  but  which  the  master 

*  Parsons  on  Sh.  Vol.  1,  175. 
»  Cargo  ex  Galam,  33  L.  J.  Ad.  97 ;  Sodcrgrcn  v.  Flight,  6  East,  tx^, 
Kirchnor  v.  Venus,  7  W.  R.  456. 

» CrosB  on  Uen,  p.p.  4,  2«8,  289.  ♦  Porez  v,  Alsop,  3,  F.  &  F.  ISS, 
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lias  fastened  to  the  ship's  side  to  prevent  its  final 
removal.^ 

Where  the  agreed  time  of  payment  of  the  freight 
is  not  contemporaneous  with  the  time  of  delivery  of 
the  cargo  there  is  no  implied  right  of  lien.* 

In  Black  v.  Eose,^  the  main  point  was,  whether 
the  shipowner  was  entitled  to  require  payment  of 
freight  as  the  goods  were  delivered  into  the  mer- 
chants' boats  over  the  ship's  side,  or  whether  he  was 
bound  to  deliver  the  whole  cargo  into  the  boats,  and 
wait  till  it  was  brought  on  shore  before  he  had  his 
freight.  By  the  charter-party  the  master  undertook 
to  load  and  take  a  cargo  to  Galle,  at  so  much  per 
bag,  the  cargo  to  be  taken  alongside  and  to  be  taken 
from  the  ship's  tackles  at  the  port  of  discharge  free 
of  risk  and  expense  to  the  ship.  After  some  cargo 
had  been  delivered  at  Galle,  the  master  required  the 
merchant  to  pay  daily  the  freight  for  the  amount  of 
cargo  delivered  each  day  over  the  ship's  side  into  the 
merchants'  boats,  and  refused  to  deliver  more  cargo 
on  the  merchants  refusing  to  pay  on  delivery  as  re- 
quired. It  was  held  as  a  general  principle,  that 
when  there  is  no  express  stipulation  as  to  the  time 
and  manner  of  payment  of  freight,  the  master  is  not 
bound  to  part  with  the  goods  until  his  freight  is 
paid,  and  that  the  master  was  bound  to  deliver,  and 
thfe  merchant  to  receive,  at  the  ship's  side,  and  the 

1  Ward  V.  Felton,  1  East.  507;  Sodergron  v.  Flight,  cited  in  Hanson  v. 
Hey  er>  6  East.  622  $  Ang.  on  Car.  a.  370. 

t  Alliflon  V.  Bristol  Mar.  Ins.  Co.,  L.  B.  1  App.  Gas.  225, 

» 11  L.  T,  N.  S,  31, 
M 
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master  was  entitled  to  be  paid  freight  each  day  for 
the  quantity  delivered,  for  his  lien  would  be  given 
up  on  delivery  of  each  bag. 

Such  right,  however,  extends  to  the  charges  for 
freight  only,  and  not  to  those  for  wharfage,^  nor 
does  it  exist  except  in  those  cases  where  the  master 
of  the  vessel  has  a  power  to  receive  the  freight 
He  has  no  prospective  lien  thereupon,  so  as  to  insist 
upon  payment  to  himself  instead  of  the  owner,  al- 
though a  payment  to  him  in  the  absence  of  any 
notice  by  the  owner  to  the  charterer  to  withhold  it, 
wiU  be  a  good  and  valid  payment.* 

In  England,  if  goods  are  placed  in  the  West  India 
or  East  India  Company's  dock  warehouses,  the  ship- 
master may  give  notice  to  those  bodies  to  detain 
them  untU  the  freight  is  paid.* 

Section  68,  25  &  26  Vict.  c.  63,  provides  that,  "if 
the  shipowner  gives  to  the  warehouse  owner  notice 
in  writing  that  the  goods  are  to  remain  subject 
to  a  lien  for  freight  or  other  charges  payable  to  the 
shipowner  to  an  amount  to  be  mentioned  in  such 
notice,  the  goods  so  landed  shall,  in  the  hands  of  the 
warehouse  owner,  continue  liable  to  the  same  lien, 
if  any,  for  such  charges  as  they  were  subject  to 
before  the  landing  thereof;"  and  under  this  section 
it  has  been  held,  that  a  master  who  wilfully  inserts 
in  a  notice  a  sum  in  excess  of  that  for  which  he  has 
a  lien,  is  guilty  of  a  wrongful  detention  of  goods, 
and  is  liable  in  an  action  for  a  breach  of  duty.* 

^  Bifihop  V,  Ware,  8  Camp.  360. 

*  Atkinson  v.  Cotesworth,  8  B.  &  C.  649. 

>  Faith  V,  The  East  India  Co.,  4  B.  &  A.  630;  Homcastle  tr. 
B.  &  A.  497. 

« Miebrodt  v.  FitzSimon,  L.  B,  6  F.  C.  306|  44  L,  J,  AO.  25. 
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Certain  goods  were  shipped  on  board  the  defen- 
dants' ship  under  a  bill  of  lading  by  which  they 
were  made  deliverable  at  the  port  of  discharge  to 
the  plaintiffs,  the  consignees,  the  freight  to  be  pay- 
able on  delivery  at  the  rate  of  22  s.  6d.  per  ton,  and 
all  other  expenses  were  to  be  borne  by  the  receivers, 
"  and  other  conditions  as  per  charter-party."    The 
charter-party,  which  provided  for  payment  of  freight 
at  the  rate  of  11.  Us.  Sd.  per  ton,  contained  a  clause 
giving  the  shipowner  "an  absolute  lien  on  the 
cargo  for  freight,  dead  freight,  demurrage,  lighter- 
age at  port  of  discharge  and  average."    There  was 
a  further  clause  imder  which  the  captain  was  to  sign 
bills  of  lading  at  any  rate  of  freight,  "  but  should 
the  total  freight  as  per  bills  of  lading  be  under  the 
amount  estimated  to  be  earned  by  this  charter,  the 
captain  to  demand  payment  of  any  difference  in 
advance."    When  the  ship  arrived  at  the  port  of 
discharge  the  shipowner  claimed  payment  of  the 
freight  specified  in  the  charter-party,  and  the  plain- 
tiffs, the  consignees,  in  order  to  obtain  delivery  of  the 
cargo  which  had  been  detained  by  the  defendant 
under  sections  193  and  194  of  the  Mersey  Docks 
Acts  Consolidation  Act,  1868,  were  compelled  to  pay 
the  difference  between  the  freight  specified  in  the 
bill  of  lading  and  the  charter-party  freight.    In  an 
action  to  recover  the  amoimt  so  paid, — ^held,  that  the 
shipowner  had  no  right  of  lien  for  the  charter- 
party  freight,  inasmuch  as  the  clause  in  the  charter- 
party  as  to  the  payment  of  freight  was  inconsistent 
with  the  contract  as  to  the  payment  of  freight  con- 
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tained  in  the  bill  of  lading,  and  therefore  could  not 
be  incorporated  into  the  bill  of  lading,  and  that  the 
plaintiffs  were  only  liable  for  the  amount  of  freight 
specified  in  the  bill  of  lading.^ 

In  bags  of  linseed,*  the  Court  held  that  the  lien 
of  a  vessel  for  freight  depends  upon  possession,  and 
is  lost  by  delivery ;  but  this  important  qualification 
of  theruleisthus  stated:  " It  is  fre(iuently  understood 
between  the  parties,  that  transferring  the  goods 
from  the  ship  to  the  warehouses  shall  not  be  re- 
garded as  a  waiver  of  the  lien,  and  that  the  ship- 
owner reserves  the  right  to  proceed  in  rem  to  enforce 
it,  if  the  freight  is  not  paid ;  and  if  it  appears  by 
the  evidence  that  such  an  understanding  did  exist 
between  the  parties,  before  or  at  the  time  the  cargo 
was  placed  in  the  hands  of  the  consignee,  or  if  such 
an  understanding  is  plainly  to  be  inferred  from  the 
established  local  usage  of  the  port,  a  Court  of 
Admiralty  will  regard  the  transaction  as  a  deposit 
of  the  goods,  for  the  time,  in  the  warehouse  and  not 
as  an  absolute  delivery ;  and  on  that  ground  will 
consider  the  shipowner  as  still  constructively  in 
possession,  so  far  as  to  preserve  his  lien  and  his 
remedy  in  remy^ 

Where  by  the  terms  of  the  charter-party  the 
cargo  is  to  be  delivered  before  payment  of  freight 
no  lien  attaches,*  and  where  by  the  charter-party 
the  freight  is  made  payable  at  a  fixed  time  after 

^  Gardner  v.  Trechmann,  L.  B.  16  Q.B.D.154 ;  64  L.J.Q.B.  515. 
>  1  Black,  108.  s  Ang.  on  Gar.,  b.  370.n. 

♦  Foster  v.  Colby,  28  L,  J.  Ex.  81. 
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the  vessel  has  cleared  from  the  Custom  House 
there  can  be  no  lien  if  the  vessel  is  prevented 
from  proceeding  with  the  cargo  though  the  freight 
stipulated  for  is  still  payable,  notwithstanding  the 
goods  are  not  carried  on  the  voyage  by  reason  of 
some  act  of  the  charterer  himself,  who,  prevents  them 
from  being  carried.^  In  the  case  of  Alsager  t?.  The 
St.  Katherine's  Dock  Company,*  the  charter-party 
stipulated  that  the  ship  should  proceed  from  London 
to  Bombay  and  being  there  loaded,  should  proceed 
to  London,  and  discharge  in  any  dock  the  freight- 
ers might  appoint,  and  deKver  her  cargo  "on  being 
paid  freight  at  and  after  the  rate  of  4 1,  per  ton," 
&c.  By  a  subsequent  clause  it  was  stipulated  that 
the  freight  was  to  be  paid  "  on  xmloading  and  right 
delivery  of  the  cargo,  in  cash,  two  months  after  the 
vessel's  inward  report  at  the  Custom  House :" — Held, 
that  upon  the  construction  of  these  stipulations 
taken  together,  the  freight  was  not  payable  until 
two  months  after  the  inward  report;  and  the  ship- 
owner had  not,  after  the  cargo  was  discharged 
pursuant  to  the  charter-party,  any  lien  thereon  for 
the  freight. 

Where  goods  are  not  required  to  be  landed  at 
any  particular  dock  and  the  common  practice  is 
to  land  them  at  a  public  wharf,  and  direct  the 
wharfinger  not  to  part  with  them  until  the  charges 
upon  them  are  paid,  in  such  case  the  wharfinger 
becomes  the  ship-master's  agent,  and  the  goods 
remain  constructively  in  the  possession  of  the  latter.* 

^  Thompson  v.  Small,  14  L.  J.  C.  P.  167. 
«  14  M.  &  W.  794;  16  L.  J.  Bx.  84. 
*  Ang.  on  Car.,  b.  372. 
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Where  a  ship  is  chartered,  but  the  shipowner  and 
master  are  still  legally  in  possession  of  it,  they  have 
a  lien  against  the  charterer,  and  all  persons  claiming 
through  him,  on  all  goods  shipped  by  the  charterer 
for  the  sum  which  is  to  be  paid  for  the  hire  of  the 
ship ;  such  possession  is  necessary,  for  a  person  who 
has  not  in  the  law  the  possession  of  the  goods,  can- 
not have  a  lien  on  them*  unless  such  right  has  been 
reserved  by  express  agreement  in  the  charter-party 
or  otherwise.* 

Where  the  shipowner  is  a  vendor  of  the  cargo  vdl 
his  ship  with  a  lien  for  the  impaid  purchase-money, 
and  the  cargo  is  delivered  without  payment  of  the 
balance  of  the  purchase-money  which  is  treated  as 
freight,  he  may  sue  on  an  implied  contract  to  dis- 
charge the  lien  by  payment  of  the  purchase-money 
which  remains  owing.^ 

Where  a  vessel,  is  chartered  on  time  for  a  certain 
payment  to  be  made  by  instalments,  one  of  the 
terms  of  the  charter-party  being  "  that  the  owners 
shall  have  a  lien  upon  all  cargo  and  sub-freight  for 
arrears  of  hire,"  or  a  similar  condition,  and  the  pay- 
ment gets  in  arrears,  and  the  shipowner  desires  to 
exercise  the  powers  of  lien  given  to  him.  The 
question  arises  as  to  the  extent  to  which  he  can 
legally  put  in  force  his  lien.  This  depends  entirely 
upon  the  particular  circumstances.  Where  the  char- 
terer himself  is  the  owner  of  the  cargo  the  case  is 

»  Saville  r.  Campion,  2  B.  &  Aid.  503;  Tate  v.  Meek,  8  Taunt.  280. 
*  Small  V.  Moates,  9  Bing.  674;  Faith  v.  East  India  Co.,  4  B.  &  A.  690. 
"^  Swann  v.  Barber,  L.  B.  6  Ex.  D.  180;  49  L,  J.  Ex.  253. 
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quite  clear.  The  shipowner  can  hold  the  cargo  for 
the  whole  of  the  arrears  of  the  chartered  freight. 
If  the  charterer  is  the  holder  of  the  bill  of  lading, 
and  so  himself  claims  the  goods,  the  right  of  the 
shipowner  is  beyond  question.  The  charterer  has 
bound  himself  by  express  contract,  and  he  can  have 
no  possible  claim  to  receive  his  goods,  until  he  has 
freed  them  from  the  lien.  It  is,  however,  to  a  cer- 
tain extent  immaterial  whether  or  not  the  charterer 
holds  the  bill  of  lading.  He  may  consign  the  cargo 
to  correspondents  under  advances  against  the  goods, 
but  the  lien  remains  for  the  whole  chartered  freight. 
Inthecaseof  Gledstanes  v.  Allen,^  S.  chartered  a  ship 
to  proceed  to  Penang  and  back  to  London,  for  a 
lump  sum  of  2,800?.  She  loaded  a  cargo  at  Penang 
belonging  to  the  charterers,  for  which  the  master 
not  improperly  signed  bills  of  lading,  making  freight 
payable  of  about  1,900?.  The  goods  were  consigned 
for  sale  to  G.  &  Co.  who  were  under  a  general  en- 
gagement to  honour  bills  drawn  upon  them  by  S.  &Co., 
upon  the  faith  of  consignments  to  be  made  to  meet 
them  and  who  were  at  the  time  on  their  advances, 
creditors  of  G.  &  Co.,  to  the  extent  of  some  10,000?. 
It  was  held  that  the  shipowner  had  a  lien  for  the 
whole  of  the  2,800?.,  on  the  ground  that  "  so  long 
as  the  goods  remain  the  property  of  the  charterers 
or  their  agents  they  were  liable  for  the  lump 
freight." » 

Neither  is  it  material  that  the  charterer  is  neither 
shipper  nor  consignee,  so  long  as  he  is  owner  of  the 

1 12  C.  B.  202.  *  8eo  £em  v,  DeslandeB,  10  C.  B.  N.  S.  205, 
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cargo.    Where,  therefore,  goods  which   had  been 
purchased  on  account  of  the  charterer  had  been  put 
on  board  by  third  parties  to  whom  the  charterer 
was  indebted,  and  for  that  reason  they  were  con- 
signed to  agents  of  the  shippers,  the  shipowner,  it 
was  held,  could  hold  the  goods  until  he  was  paid 
the  freight  due  under  the  charter-party,  though  the 
bills  of  lading  freight  was  much  less. ^     In  many 
cases,  however,  the  charterer  has  either  parted  witii 
the  goods  or  he  never  owned  them  at  all.     Then 
the  rights  of  third  parties  intervene,  and  the  Uen 
may  be  much  modified.    It  is  possible  that  where 
the  bill  of  lading  has  been  indorsed  by  the  charterer 
to  the  person  claiming  the  goods,  the  indorsee  was 
be  made  liable  for  the  whole  charter  freight,  and 
the  lien  exercised  to  the  full  extent.     For  this  to 
be  the  case,  however,  the  indorsee  (imless  he  can 
be  identified  with  the  charterer,  as  in  Kern  r. 
Deslandes,*  where  the  property  had  not  in  fact  passed 
to  the  indorsee)  must  be  bound  by  the  bill  of  lading 
clearly  aflBxing  to  the  goods  a  lien  for  the  chartered 
freight.   Practically  this  is  equivalent  to  saying  that 
the  holder  of  the  bill  of  lading,  not  a  party  to  the 
charter-party  himself  as   through   a  principal,  is 
liable  to  pay  the  freight  specified  in  that  document 
and  no  more.    This  has  been  a  well  understood 
rule  of  law  for  many  years.    One  of  the  first  report- 
ed cases  on  the  point  is  Paul  v.  Birch,'  decided  in 
1743.    "  There  two  persons,  who,  subsequently  be- 

^  Faith  V.  East  India  Co.,  4  B.  &  A.  630;  Campion  v.  ColTin,  3  Bag. 
N.  C.  17. 

s  10  C.  B.  N.  S.  205.  >  2  Atk.  621. 
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came  bankrupt,  hired  a  ship  for  a  payment  at  the 
rate  of  4*81.  a  month,  and  executed  a  charter-party 
by  which  the  goods  to  be  put  on  board  were  made 
liable  to  the  shipowner,'*  goods  were  shipped  by 
certain  merchants  who  contracted  to  pay  9L  a  ton 
for  the  carriage.    The  shipowner  being  unable  to 
get  his  money  from  the  bankrupts  attempted  to 
make  the  shippers  liable,  insisting  "that  as  the 
bankrupts  are  not  able  to  satisfy  him  the  whole  hire 
of  the  ship,  the  merchants  are  liable  to  do  it  in 
respect  of  their  goods  which  are  bound  by  the  charter- 
party."    Lord  Chancellor  Hardwicke,  however,  held 
that  the  merchants  were  only  to  pay  the  freight 
agreed  by  them.    Mitchell  v.  Scaife,^  only  differed 
imismuch  as  the  chartered  freight  was  a  lump  sum 
instead  of  a  monthly  payment,  and  the  decision  of 
Lord  EUenborough  was  to  the  same  effect.    This 
principle  has  been  carried  out  in  many  cases  of  very 
varied  circumstances.    For  instance,  in  Brown  v. 
North,*  a  cargo  of  cotton  was  bought  on  account 
of  the  owner  of  the  ship  in  which  it  was  brought 
over  to  this  country.    The  bill  of  lading  made  the 
cargo  deliverable  on  payment  of  a  nominal  freight 
of  l8.  a  bale.    The  ship  passed  into  the  hands  of  the 
mortgagees  who  claimed  payment  from  the  holders 
of  the  bill  of  lading  of  the  current  freight,  but  the 
Court  of  Exchequer  held  that  no  more  than  the 
bill  of  lading  freight  could  rightfully  be  claimed. 
Howard  v.  Tucker,^  is  even  a  stronger  case  ;  there 
the  bill  of  lading  contained  an  acknowledgment 

'  4  Gamp.  298.  •  8  Ex.  Is  22  L.  J.  Ex.  49.  U  B.  &  Ad.  712, 
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that  the  freight  had  been  paid.  This  was  a 
mistake :  but  the  cargo  having  been  sold  in  transit, 
the  assignee  was  held  entitled  to  the  cargo  without 
paying  any  freight  at  all.  The  House  of  Lords,  in 
Keith  V.  Burrows,^  unhesitatingly  assented  to  the 
doctrine  that  even  though  the  bill  of  lading  freight 
be  obviously  fictitious  and  nominal,  the  goods  can- 
not be  held  for  more  against  the  bond  fide  indorsee 

for  value.  It  never  seems  to  have  been  disputed 
that  the  shipowner  can  hold  the  goods  to  the  extent 
of  the  bill  of  lading  freight.  It  seems  hardly  neces- 
sary to  say  that  where  the  vessel  has  been  put  up  by 
the  charterer  as  a  general  ship,  the  same  rule  holds 
good.  Whatever  the  terms  of  the  charter-party,  the 
cargo  can  be  held  for  the  freight  made  payable 
imder  the  bill  of  lading,  no  more  and  no  less. 

If  the  ship  is  disabled,  or  the  voyage  is  abandoned 
by  the  master  without  transhipping  the  goods  as 
agent  of  the  shipowner,  or  forwarding  the  same  to 
their  destination,  freight  not  having  been  earned, 
there  wiQ  be  no  lien  on  the  goods. 

A  sum  of  money  payable  in  advance,  though  des- 
cribed in  the  bill  of  lading  as  freight,  does  not  ac- 
quire its  legal  character,  nor  do  its  legal  incidents 
attach  to  it,  nor  has  the  master  any  lien  on  the 
goods  for  such  sum.^ 

Neither  can  any  lien  be  claimed  if  the  shipowner 
stipulates  that  the  freight  shall  not  be  paid  until 
after  the  delivery  of  the  cargo.' 

^  L.  B.  2  App.  Gas.  636. 
»  Kirchner  v.  Venus,  12  Moo.  P.  C.  C.  361 ;  7  W.  R.  456 ;  How  v.  Kirolmer, 
Jl  Moo.  P.  C.  C,  21 ;  6  W.  E.  198 ;  Blak«y  r.  Dixon,  2  B.  &  P.  321, 

»  Foster  v,  Colby,  28  L,  J.  Ex.  81, 
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If  the  goods,  even  of  the  same  owner,  are  sent 
in  the  same  ship,  under  different  contracts  to  carry 
with  a  different  terminus  in  each,  no  lien  attaches 
for  freight  under  one  contract  upon  goods  shipped 
under  the  other.^ 

Where  a  master  in  order  to  preserve  cargo,  takes 
measures  such  as  a  wise  and  prudent  man  would 
think  most  conducive  to  the  benefit  of  all  concerned, 
he  has  a  lien  on  the  cargo  for  the  expenses  so 
incurred.* 

The  Merchant  Shipping  Act,  1889,  does  not  give 
the  master  of  a  ship  a  maritime  lien  on  ship  for 
disbursements  for  which  he  has  no  authority  to 
pledge  the  shipowner's  credit.' 

Where  there  is  no  maritime  lien  on  ship  there 
can  be  no  lien  on  freight  in  respect  of  the  same  debt.* 

In  the  absence  of  express  agreement  the  ship- 
owner and  master  have  no  lien  on  the  goods  for 
demurrage,^  or  for  wharfage,®  or  for  pilotage,  or 
port  charges,^  or  for  unliquidated  damages  for  short 
loading,  which  have  been  contracted  for  in  the  char- 
ter-party under  the  term  dead  freight,®  or  for  im- 
liquidated  damages  in  respect  of  breaches  of  cove- 
nants contained  in  the  charter-party ;®  and  as  against 

'  Ang.  on  Car.  s.  373. 

•  Cargo  ex  Argos,  L.  R.  5  P.  C.  134 ;  42  L.  J.  Ad.  49. 

»  Morgan  v.  Castlegate  S.  S.  Co.,  L.  R.  (1893)  A.  C.  38 ;  See  Tke  Mary 
Ann,  L.  R.  1  A.  &  E.  8;  The  Sara,  L.  R.  14  App.  Caa.  209;  The  Tnrgot, 
L.  R.  11  P.  D.  21. 

♦  Morgan  v.  Castlegate  8.  S.  Co.,  L.  R.  (1893)  A.  0.  38;  62  L.J.P.C.  17. 

•  Phillips  V.  Rodio,  16  East.  547;  Gray  v.  Carr.,  L.  R.  6  Q.  B.  537;  40  L. 

J.  Q.  B.  257. 

•  Bishop  V.  Ware,  3  Camp.  360. 

'  Faith  V.  East  India  Co.,  4  B.  &  A.  630. 
"  Gray  r.  Carr.,  L.  R.  6  Q.  B.  523 ;  McLean  v.  Fleming,  L.  R.  2  H.  L.Sc.  128. 

•  Faith  V.  East  India  Co.,  4  B.  &  A.  830. 
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the  bond  fide  holder  of  a  hill  of  lading  at  a  port  d 
discharge,  there  is  no  power  to  detain  goods  for  a  Ken 
acquired  hy  a  custom  of  the  port  of  loading,  the 
holder  being  ignorant  of  such  custom,  and  not  being 
bound  to  take  notice  of  it.^ 

Even  if  the  charter-party  gives  to  the  shipowner 
a  lien  on  each  part  of  the  cargo  for  the  whole  freight 
or  a  lien  on  the  goods  with  regard  to  the  alleged 
dead  freight,  demurrage,  and  damages  in  the  nature 
of  demurrage;  such  an  obligation  cannot  be  im- 
posed upon  the  owners  and  consignees  of  the  goods 
under  the  bill  of  lading  unless  such  liability  be  clear- 
ly imposed  by  plain  words  in  the  bill  of  lading.^ 

A  shipowner  may  be  deprived  of  the  right  of  liea 
legally  incident  to  the  contract  of  affreightment,  b? 
the  express  terms  of  the  charter-party  or  bill  of 
lading :  thus,  where  M.  chartered  a  ship  to  load  a 
cargo  at  Cardiff  and  proceed  therewith  to  Madras, 
the  freight  to  be  paid  in  London  on  unloading  and 
right  delivery  of  the  cargo,  one-third  by  M/s  accept- 
ance at  three  months  from  the  sailing  of  the  ship 
(the  same  to  be  returned  if  the  cargo  were  not  duly 
delivered,)  and  the  remainder  by  like  bill  at  three 
months  from  the  date  of  delivery  in  London  of  the 
certificate  of  right  delivery  of  the  cargo.  The  charte^ 
party  provided  for  payment  of  a  commission  on  the 
contract,  ship  lost,  or  not  lost,  and  that  150/.  should 
be  advanced  in  cash  at  the  port  of  discharge  on  ac- 
count of  the  freight  against  the  captain's  draft  on 

»  Kirchner  v.  Venus,  12  Moo.  P.  G.  0.  361. 
«  Smith  V,  Sieveking,  24  L.  J.  Q.  B.  257. 
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n  M.    The  cargo  was  loaded  accordingly,  a  bill  of  la- 
i,  ding  was  given  for  the  same,  and  the  ship  sailed 
.  from  Cardiff  on  the  8th  October  1863,  M.  having 
^  consigned  the  cargo  to  A.  &  Co.  who  carried  on 
business  at  Madras.    On  the  same  day  the  owners 
,  drew  a  bill  on  M.  at  three  months  for  2611.  Is.  lOd 
,  being  one-third  of  the  freight.  On  the  10th  October 
,  1863,  the  general  agents  in  London  of  A.  &  Co.,  ad- 
vanced to  M.  on  A.  &  Co.^s  account  and  out  of  their 
funds  700/.,  received  as  security  for  such  advance 
the  bill  of  lading  blank  indorsed,  and  forwarded  the 
same  bill  to  A.  &  Co.     On  the  29th  October  1863, 
M.  accepted  the  bill  for  261 Z.  Is.  lOrf.,  and  in  the  fol- 
lowing December  suspended  payment.     On  the  14th 
January  1864,  the  ship  arrived  at  Madras  and  there- 
upon A.  &  Co.,  as  holders  of  the  bill  of  lading,  ap- 
plied for  the  delivery  of  the  cargo  and  offered  to 
advance  the  1501.  in  cash  pursuant  to  the  charter- 
party,  but  the  Captain  claimed  to  retain  the  cargo 
for  the  value  of  the  dishonoured  bill  and  the  balance 
of  freight  due.  Held,  that  the  terms  of  the  contract 
were  at  variance  with  the  right  of  lien  so  claimed, 
and  that  it  was  not  suspended  by  the  bill  nor  re- 
vived by  the  freighter's  insolvency.^ 

In  Tamvaco  v.  Simpson,"  coals  were  shipped 
at  Sunderland  on  the  plaintiffs*  account  under  a 
charter-party  between  De  M.  and  the  defendant  (the 
owner  of  the  vessel,)  whereby  and  by  the  bill  of  lad- 
ing they  were  deliverable  at  Alexandria,  "to  order  or 

*  Arbuthnot  v.  Daigre,  2  M.  H.  C.  R.  88. 
«  L.  E.  1  C.  P.  363. 
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assigns"  on  payment  of'freight  as  per  charter-party. 
The  charter-party  also  contained  the  following 
stipulations : — "  The  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo  less  advances  in 
cash  at  current  rate  of  exchange ;  one-half  of  the 
freight  to  be  advanced  by  freighters'  acceptance  at 
three  months,  on  signing  bills  of  lading ;  owner  to 
insure  the  amoimt,  and  deposit  with  charterer  the 
club-policy  and  to  guarantee  same."  On  the  31st  of 
October  1863,  De  M.  handed  his  acceptance  at  three 
months'  date  for  one  half  of  the  freight  to  the 
agents  of  the  ship,  who  thereupon  indorsed  upon 
the  bill  of  lading,  "received  on  account  of  the 
within  freight  SOIL  VJs.  6d.  as  per  charter-party.'* 
De  M,  indorsed  the  bill  of  lading  in  blank,  and  for- 
warded it  to  the  plaintiff  at  Alexandria,  who,  on 
the  ship's  arrival  there,  on  the  5th  of  January,  1864, 
demanded  the  coals  on  payment  of  the  balance  of 
the  charter  freight.  The  master,  however,  having 
received  information  that  De  M.  (whose  acceptance 
was  then  outstanding)  had  become  bankrupt,  refused 
to  deliver  the  cargo,  unless  the  full  freight  was  paid 
or  a  guarantee  was  given  for  its  payment.  B.  &  Co., 
the  plaintiff's  agents,  thereupon  gave  the  required 
guarantee,  and  the  coals  were  delivered,  and  the 
full  freight  ultimately  paid  under  protest : — ^Held, 
that  the  defendant  had  no  lien  upon  the  cargo  for 
the  half -freight  represented  by  De  M.'s  acceptance, 
and  that  the  plaintiff  was  entitled  to  recover  it 
back,  either  as  damages  in  an  action  for  a  wrong- 
ful conversion,  or  as  money  received  to  his  use* 
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The  shipowner's  lien  under  a  charter-party  may 
be  modified  by  the  bills  of  lading  which  have  been 
given  for  the  goods.  As  regards  the  charterer  him- 
self, the  terms  of  a  bill  of  lading  given  to  him  for 
goods  which  he  has  shipped,  do  not  alter  the  con- 
tract with  him.  The  charter-party  is  stiU  the  con- 
tract. The  master  has  no  authority  to  qualify  it.  But 
as  regards  third  persons,  not  parties  to  the  charter, 
the  terms  of  the  bill  of  lading  may  greatly  change 
the  shipowner's  powers  over  the  goods.  If  the  bill 
of  lading  has  been  given  with  the  shipowner's  autho- 
rity, or  by  the  master  acting  within  the  scope  of 
his  ordinary  apparent  authority  and  if  goods  have 
been  shipped,  or  purchased  from  shippers,  upon  the 
faith  of  it,  the  shipowner  cannot  avail  himself  of 
rights  given  by  the  charter-party,  but  not  indicated 
in  the  bill  of  lading,  to  the  prejudice  of  the  shipper 
or  purchaser.  He  is  precluded  from  contradicting 
the  terms  of  the  bill  of  lading. 

Thus,  he  cannot  claim  a  lien  for  more  freight  than 
is  reserved  by  the  bill  of  lading  against  a  shipper 
or  purchaser  who  is  a  stranger  to  the  charter-party, 
and  has  taken  the  bill  of  lading  without  notice  of 
it ;  though  by  the  charter-party  itself  the  owner 
may  have  stipulated  for  a  lien  on  all  goods  shipped, 
for  the  whole  charter  freight.^ 

The  shipowner  is  generally  bound  by  the  bill  of 
lading  contracts  which  the  master  has  made,  and  he 
cannot,  as  against  strangers  to  the  charter  who  have 
shipped  goods,  or  have  become  consignees  or  indor- 

1  Carvor,  2xid  £d.  689. 
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sees  of  the  bill  of  lading  for  value,  claim  to  set  up 
rights  under  the  charter-party  which  are  inconsis- 
tent with  the  terms  of  those  bills  of  lading;  although 
notice  of  the  existence  of  a  charter-party  be  giTeu 
by  the  bills  of  lading  themselves.     So  where  the 
charter-party  made  the  cargo  deliverable  on  being 
paid  freight  as  follows : — "  the  ship  to  have  a  lien  on 
cargo  for  freight ;  3/.  lOs.  per  ton  of  50  cubic  feet 
to  be  paid  to  captain  or  his  agents  on  right  and  true 
delivery  at  port  of  discharge."    It  was  held,  that  the 
shipowner  had  no  lien  against  the  indorsee  of  a  bill 
of  lading  for  the  whole  chartered  freight,  but  only 
for  the  freight  due  on  the  goods  mentioned  in  the 
bill  of  lading ;  and  the  holder  of  the  bill  of  lading, 
subject  to  the  conditions  of  a  charter-party  will  be 
liable  for  dead  freight  where  such  is  payable  under 
the  charter-party.^ 

A  charter-party  by  which  the  owner  gives  up  the 
possession  and  control  of  the  ship  to  the  charterer  is 
not  consistent  with  a  lien  for  the  freight  on  the  goods 
carried  in  the  ship.  Por  the  owner  has  not  possession 
of  the  goods.  He  cannot  therefore  detain  them  for 
unpaid  freight  due  under  the  charter.^ 

But,  where  a  lien  on  the  lading  of  a  ship  was  ex- 
pressly reserved  to  the  owner  by  a  charter-party, 
it  was  held,  that  goods  which  the  charterer    pur- 
chased and  put  on  board,  and  then  transferred  ^with 
a  stipulation  to  convey  them  to  their  destinsktioii 
for  a  certain  amount  of  freight  were  even  as  agsdust 
an  indorsee  of  the  bill  of  lading,  subject  not    only 

*  Fry  V.  Chartered  Mercantile  Bank,  L.  R.  1  C.  P.  689 ;  35  I*.  J.C.  P.  306k 

*  Belcher  v.  Capper,  4  M.  &  G.  502 ;  Christie  v.  Lewis,  2  B*   &   S«   -ftlO  { 

Batten  v,  Bragg,  7  Tauat.  14, 
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to  that  freight,  but  to  the  shipowners'  lien  for  a 
balance  due  to  him  under  the  charter-party ;  whe- 
ther possession  of  the  ship  was  by  the  charter-party 
completely  out  of  the  shipowner  and  vested  in  the 
charterer  or  not.^ 

If  the  consignee  of  a  cargo  charters  a  vessel  for 
the  shipment  of  it  and  properly  incurs  expenses  in 
relation  thereto,  he  is  entitled  to  a  lien  on  the  cargo, 
and  the  proceeds  arising  from  a  sale  of  it.  If  a 
person  other  than  the  consignee  has  advanced 
money  for  the  shipment  of  the  cargo,  with  the 
consent  of  the  principal,  he  is  entitled  to  a  lien  on 
the  proceeds,  if  he  can  stop  them  before  they  come 
to  the  hands  of  the  shipper.* 

When,  by  the  terms  of  a  charter-party,  a  lien  lion  on  cargo 

,  ■■•        T  for  dead 

upon  the  cargo  is  given  to  the  shipowners  for  "  dead  freight. 
freight,"  and  the  charter-party  is  recited  in  the  bill 
of  lading,  it  is  a  question  whether  the  shippers  can 
exercise  the  lien  against  all  parties  interested  for 
freight  which  should  have  been  earned  on  cargo 
short-shipped.  It  is  generally  believed  that  damages 
for  short  loading  are  synonymous  with  "dead 
freight;"  this  is  not  altogether  a  safe  assertion. 
Before  the  case  of  McLean  v.  Fleming'  was  decided 
in  the  House  of  Lords,  in  1871,  the  term  "dead 
freight"  had  been  frequently  defined  by  the  judges 
as  denoting  an  agreed  sum  to  be  paid  in  respect  of 
space  not  filled  according  to  charter-party,  in  the 

^  Small  V.  MoateS;  9  Bing.  574. 
>  Young  V.  KeiU,  G  L.  T.  9.  >  L.  B.  2  H.  L.  So.  129« 
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event  of  the  freighters  not  loading  a  full  cargo.  For 
this  fixed  sum,  and  for  no  other,  it  was  said  an 
ahsolute  lien  would  be  given,  if  a  lien  for  dead  freight 
was  stipulated  for,  and  the  charter-party,  or  this 
term  of  the  charter-party,  was  recited  in  the  bill  of 
lading.  Unliquidated  damages  for  short  loading 
were  not  considered  to  be  covered  by  the  words 
"  dead  freight."  Whether  or  not  the  judgment  in 
McLean  v.  Fleming  has  made  any  alteration  in  the 
law,  is  a  question  which  has  not  only  puzzled  the 
shipping  and  commercial  public,  but  it  has  produc- 
ed also  a  considerable  divergence  of  opinion  among 
Her  Majesty's  Judges.  The  action  in  which  this 
judicial  difference  was  chiefly  shown  was  that  of 
Grey  v.  Carr,  ^  tried  in  the  Exchequer  Chamber, 
in  the  same  year  1871.  How  the  respective  judg- 
ments in  these  cases  are  to  be  reconciled  is  a  matter 
of  extreme  diflSculty .  The  material  facts  in  McLean 
V.  Fleming,*  are  as  follows : — McLean  &  Hope,  mer- 
chants of  Edinburgh,  purchased  701  tons  of  bones 
of  a  merchant  at  Constantinople,  and  through  an 
agent  chartered  a  vessel  belonging  to  Fleming  to 
carry  the  bones  to  the  United  Kingdom.  An  "  abso- 
lute lien  on  the  cargo"  was  given,  not  only  for  actual 
freight,  but  for  "  dead  freight."  The  freight  was 
to  be  35^.  a  ton.  Bills  of  lading  were  signed  for  the 
whole  701  tons,  but  only  386  tons  were  shipped, 
the  vessel  being  able  to  carry  in  fact  210  tons  more. 
On  the  arrival  of  the  vessel  at  her  port  of  discharge 
(Aberdeen)  the  master  refused  to  deliver  to  McLean 

1  L.  B.  6  Q.  B.  522.  *  L.  E.  2  H.  L.  Sc.  128, 
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&  Hope  unless  he  was  paid  freight  for  the  386 
tons  carried  and  "  dead  freight/'  i.  e.  a  proportionate 
sum  for  the  210  tons  not  shipped  but  for  which 
there  was  room  in  the  vessel.  Other  questions 
of  fact  and  law  arose,  but  the  question  of  law  as 
to  "  dead  freight,"  arising  on  the  deficiency  of  the 
cargo  is  the  only  one  to  which  it  is  necessary  to 
refer.  The  House  of  Lords  unanimously  pro- 
nounced in  favor  of  the  shipowner,  the  respon- 
dent, Fleming,  Lord  Hatherly  and  Lord  Chelms- 
ford both  adopting  an  old  definition  by  Lord 
Ellenborough,  pointing  as  they  considered  to  the 
eflFect  that  "  dead  freight "  was  "  unliquidated  com- 
pensation for  loss  of  freight  generally."  Lord 
Colonsay  held,  that  " '  dead  freight'  was  the  only 
expression  we  have  for  the  claim  which  arises  in 
consequence  of  the  failure  to  furnish  a  full  cargo. 
While  Lord  Westbuiy  considered  that  the  charter- 
party  gave  the  shipowner  a  right  to  a  reasonable 
sum,  that  is  unliquidated  damages,  by  way  of  com- 
pensation for  'dead  freight.'  In  the  face  of  these 
expressed  opinions,  if  this  case  stood  alone,  there 
would  be  great  difficulty  in  coming  to  any  other 
conclusion  than  that  a  lien  for  'dead  freight,'  must 
now  bo  held  to  give  generally  a  lien  for  any  damages 
sustained  by  reason  of  short  shipment;  a  lien, 
indeed,  which  could  be  exercised  against  any  one 
who  had  notice  of  the  term  in  the  charter-party,  and 
even  if  the  damages  were  wholly  undetermined  and 
doubtful  in  amount.  Previous,  however,  to  the 
decision  of  this  action  the  case  of  'Gray  v.  Carr,'^ 

'  L.  B.  6  Q.  B.  622. 
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in  which  arose  apparently  precisely  the  same 
point  of  law,  was  argued  before  six  judges  in  iie 
Exchequer  Chamber ;  judgment  had  been  reserred 
and  was  delivered  subsequent  to  the  House  of  lioids' 
decision  in  IdicLean  v.  Fleming.  The  material  hcts 
in  Gray  v.  Carr  were  these : — A  vessel  belonging  to 
the  plaintiff  was  chartered  to  proceed  to  Sulii^ 
and  there  load  a  full  cargo  of  staves^  and  deliver  the 
same  at  London  on  freight  being  paid  at  8s.  per 
(100)  hundred,  "the  owners  to  have  an  absolute  lien 
on  the  cargo  for  aU  freight,  dead  freight,  &c.,"  a  large 
quantity  of  oak  staves  were  shipped  but  not  a  fuE 
cargo.  In  the  bills  of  lading  the  charter-parly  wk 
referred  to,  freight  being  made  payable,  ^'andaD 
other  conditions  as  per  aforesaid  charter-party." 
On  the  ship's  arrival  in  London  the  plaintifi 
claimed  a  lien  on  the  cargo  for,  amongst  other 
things,  some  two  or  three  hundred  pounds  "as  dead 
freight  for  the  cargo  short  shipped"  and  claimed  to 
exercise  this  lien  against  the  defendants,  who  were 
the  consignees  named  in  the  bills  of  lading  and 
owners  of  the  staves.  The  circumstances  of  the 
two  cases  are  very  similar,  and  the  two  cases  are,  as 
far  as  this  point  of  law  is  concerned,  most  difficult 
to  distinguish.  Four  judges,  however,  out  of  the 
six,  who  delivered  judgments  while  admitting  that 
the  authority  of  McLean  v.  Fleming^  was,  if  appli- 
cable, binding  upon  them,  yet  decided  that  no  lien 
was  given  for  damages  for  the  short  loading  under 
the  term  "  dead  freight,"  to  the  plaintiffs,  shipowners, 

^  L.  B.  2.  H.  L.  Sc.  128. 
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against  the  defendant  consignees.  The  other  two 
judges,  Bramwell,  B.,  and  Cleasby,  B.,  either  con- 
sidered that  McLean  v.  Fleming  was  directly  in 
point,  or  came  to  the  conclusion  independently  that 
the  lien  was  given.  Of  the  judgments  of  the 
majority  that  of  Brett,  J.,  adopted  by  Willes,  J,, 
and  approved  by  Kelly,  C,  B.,  and  Channel,  B., 
is  the  most  important  as  affording  an  explanation 
of  the  decision  in  McLean  v.  Fleming.  In  that 
case  said  Brett,  J.,  it  was  pointed  out  that  "  the 
damages  for  not  loading  a  full  cargo  were  in 
point  of  fact  ascertained,  because  they  would  be 
the  specified  amount  per  ton  upon  the  quantity 
that  was  really  ascertained,  and,  if  that  were  so, 
that  would  properly  be  dead  freight  within  the 
ordinary  meaning  of  the  term."  A  second  point  of 
distinction  which  Brett,  J.,  drew  was  that  in  the  House 
of  Lords'  case  the  action  was  between  the  charterer 
and  the  shipowner,  and  not  between  consignee 
and  shipowner.  As  to  the  first.  Lord  Chelmsford 
alone  in  the  House  of  Lords  suggested  that  in  the 
case  before  their  Lordships  the  damages  were  fixed, 
and  he  distinctly  gave  his  judgment  irrespective  of 
this  fact.  *  Whether  the  amount  of  the  shipowner's 
damages  is  to  be  regarded  as  ascertained  or  not,  I 
am  of  opinion  that  the  charter-party  gives  him  a 
lien  for  his  claim  on  account  of  the  deficient  cargo.' 
As  to  the  second  point,  if  goods  are  shipped  upon  a 
bill  of  lading  which  recites  the  contract  between 
the  charterer  and  shipowner,  the  person  claiming 
under  the  bill  of  lading,  should,  by  every  principle  of 
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law,  be  in  no  better  position  as  againsfc  the  shipowner 
than  the  charterer  would  have  been,  so  far  as  re- 
gards the  lien  on  the  cargo.    The  lien  is  given  by 
the  contract  of  charter,  and  the  goods  are  shipped 
with  full  knowledge  of  the  contract.    However  this 
may  be,  it  is  not  permissible  to  ignore  the  judgment 
in  Gray  v.  Carr ;  and  until  over-ruled,  effect  must 
be  given  to  it,  as  well  as  to  that  of  McLean  t?.  Flem- 
ing.^   There  is  little  doubt,  however,  that  the  judg- 
ment of  the  Exchequer  Chamber  will  be  confined 
within  strict  limits ;  it  will  only  be  recognised  where 
a  case  comes  unmistakably  within  its   authority. 
Looking,  therefore,  at  both  cases,  it  follows  that  no 
lien  for  damages  for  short  loading  can  be  exercised 
against  the  consignees  if  the  amount  of  such  damages 
is  in  any  way  doubtful.    If,  on  the  other  hand, 
the  damages  have  been  or  can  at  once  be  ascertained 
before  or  on  arrival  at  the  port  of  discharge,  the  lien 
can  be  exercised  against  the  consignee.     "Where, 
however,  the  person  claiming  the  cargo  is  also  char- 
terer, the  lien  can  be  put  in  force  against  him,  how- 
ever undefined  the  damages  for  short  shipment 
may  be."  ^ 
Sidvage  in  The  charterers  of  a  ship  are  not  entitled  to  share 

STrtered  iu  the  salvage  earned  by  such  ship,  unless  there  be 
express  terms  in  the  charter-party,  giving  the  char- 
terer the  right  to  control  salvage  and  the  benefit  of 
any  salvage  if  performed.^ 

But,  where  the  charterer  of  the  salving  ship  is 

»  L.  R.  2  H.  L.  Sc.  128.  •  M.  M.  N.  Vol.  7,  165. 
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pro  hdc  vice  the  owner  of  the  ship,  and  has  to  bear 
aU  expenses  incidental  to  running  her,  to  pay  tho 
wages  of  the  crew,  and  in  case  of  damage  to  repair 
her,  the  charterer  (and  not  the  owner,)  the  master 
and  the  crew  are  entitled  to  salvage.^ 

And  if  the  salving  ship  is  chartered,  and  the 
charter-party  is  special  in  form  and  amounts  to  a 
demise  of  the  ship,  and  provides,  that  the  charterer 
shall  appoint  his  own  master  and  crew,  then,  as  such 
charterer  is  regarded  as  the  temporary  owner  of  such 
ship,  salvage  is  not  due  to  such  charterer  for  services 
rendered  by  such  ship  to  another  ship  owned  by  the 
charterer.* 

The  owners  of  a  ship  rendering  salvage  services, 
who  are  also  the  charterers  of  the  ship  receiving 
such  services,  are  not  debarred  from  claiming 
salvage  reward,  unless  the  effect  of  the  charter-party 
has  been  to  divest  the  owners  of  the  possession  and 
control  of  the  salved  ship,  and  to  transfer  the  same 
for  the  time  to  the  charterers.* 

Charter-parties  contain  various  clauses  as  to  the  AdjaBtauent  of 
adjustment  of  general  average;  m  some  it  is  stipu- 
lated that  "  any  claim  of  average  is  to  be  settled 
in  London,  according  to  the  custom  at  Lloyds ;"  or 
**  according  to  the  custom  at  Lloyds  or  York  Ant- 
werp Rules,  1890 ;"  "  according  to  bills  of  lading ;" 
in  others  "  average  (if  any)  is  to  be  settled  in  Lon- 

»  Tho  Maria  Jano,  14  Jar.  857;  Tho  Alfon,  Swab.  189 ;  Tho  Collier,  L.E. 
1  A.  <&  E.  83 ;  Tho  Scout,  L.  B.  3  A.  &  E.  614;  41  L.  J.  Ad.  42. 

*  Tho  Maria  Jane,  14  Jar.  857;  Tho  Alfon,  Swab.  189 ;  The  Collier,  L.R. 

1  A.  &  E.  83. 

9  Tho  CoUior,  L.  B.  1  A.  &  E.  83. 
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don  according  to  British  Custom  and  Law,"  or  "  in 
case  of  average,  the  same  to  he  settled  in  England, 
according  to  York  and  Antwerp  Rules,  1890.*' 

"  All  loss,  which  arises  in  consequence  of  extra- 
ordinary sacrifices  made,  or  expenses  incurred,  for 
the  preservation  of  the  ship  and  cargo,  comes  within 
general  average,  and  must  he  home  proportionately 
hy  all  who  are  interested."^ 

In  Stewart  v.  W.  I.  &  Pacific  S.  S.  Co.,*  it  was 
held,  without  determining  whether  the  loss  was 
according  to  the  general  law  of  England,  that  the 
words  "  British  Custom"  in  the  hill  of  lading  must 
he  taken  to  mean  the  practice  of  British  average 
adjusters,  so  that  the  claim  for  general  average  was 
expressly  excluded. 

In  the  ahsence  of  any  express  stipulation  in  the 
charter-party,  the  adjustment  is  generally  made  at 
the  place  of  the  ship's  destination.  In  Simonds  r. 
White,  ^  it  was  laid  down  "  that  there  was  one  point 
upon  which  the  laws  of  all  Maritime  States  were 
agreed,  namely,  that  the  place  at  which  a  general 
average  should  he  adjusted  was  the  place  of  the 
ship's  destination  or  delivery  of  the  cargo.  All 
agreed  likewise  in  holding  that  the  master  was  not 
compeUahle  to  part  with  the  possession  of  the  goods, 
until  the  sum  contrihutahle  for  them  should  he 
either  paid  or  secured  to  his  satisfaction." 

1  Birkloy  v.  Prcsgravo,  1  East.  220 ;  Covington  v.  Eoborts,  2  B.  A  P.  (N.R) 
379 ;  Job  v.  Langton,  6  B.  &  B.  779 ;  Svondaon  v.  Wallace,  L.  B.  13  Q.  B.  D. 
73  J  Cargo  ex  "  Galam,"  33  L.  J.  Ad.  102. 

»  L.  E.  8  Q.  B.  362;  42  L.  J.  Q.  B.  191. 
B  2B.&C.805;  Syonsden v.  WaUacOi  L.B.  10App.Ca8.^4|  54 L J.(2.B,497. 
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The  adjustment  of  a  general  average  at  the  port 
of  discharge,  according  to  the  law  prevailing  there, 
is  binding  upon  the  shipowner  and  the  merchant,  as 
they  must  be  taken  to  have  assented  to  adjustment 
being  made  at  the  usual  and  proper  place,  and,  as  a 
consequence,  according  to  the  law  of  that  place.^ 

This  rule  only  applies  where  the  voyage  is  com- 
pleted by  the  ship  arriving  with  her  cargo  at  the 
port  of  destination ;  when  this  happens  to  be  a  foreign 
port,  the  general  average  loss  is  adjusted  there 
according  to  the  law  and  usage  of  the  country  to 
which  such  foreign  port  belongs ;  and  the  adjust- 
ment so  made  is  called  a  foreign  adjustment.^ 

If  owing  to  sea  peril,  the  voyage  is  broken  up, 
and  the  ship  and  cargo  part  company  at  some  inter- 
mediate point,  a  different  rule  is  applicable.^ 

A  shipowner  who  has  a  lien  upon  cargo  in  respect 
of  a  general  average  contribution,  may  insist  upon 
payment  in  money  from  the  consignee,  and  is  not 
bound  to  take  security  before  delivery  of  the  goods; 
but  the  consignee,  if  the  shipowner  has  demanded 
payment  before  delivery  of  the  goods,  must  either 
pay  the  amoimt  demanded,  or  at  his  own  risk  tender 
the  right  amount  of  his  contribution ;  and  to  ascer- 
tain this  he  is  entitled  to  proper  information  from 
the  shipowner  as  to  the  value  of  the  ship  or  other 
consignments.     Where  no  question  of  tender  is 

^  Uojdv.  Goibert,  L.B.  1  Q.B.  126 ;  Amould  on  M.I.,  6th  Ed.  Vol  2j  910, 

>  Arnotild  on  M.  I.  6th  Ed.  Vol.  2, 910. 
*  Lowndes  on  G.  A.,  4th  Ed.,  261, 
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raised,  but  the  shipowner  insists  upon  security  ban 
given,  the  question  is  whether  the  terms  impose 
are  reasonable.^ 

Where  the  clause  that  average  is  to  be  adjuster 
according  to  the  York-Antwerp  Rules,  1890,  i 
inserted  in  the  charter-party,  any  adjustzaent  d 
general  average  affecting  the  goods  mentioned  ii 
the  bill  of  lading,  would  under  this  contract  have  l» 
be  made  in  accordance  with  these  rules. 

But  where  there  are  several  consignees  and  severi 
bills  of  lading,  some  of  which  do  not  contain  tk 
above  clause,  then  as  regards  the  goods  covered  bj 
the  latter,  the  adjustment  will  be  made  in  confci' 
mity  with  the  law  of  Great  Britain,  whilst  those 
goods  covered  by  the  clause  will  be  goremed  br 
the  York- Antwerp  Rules. 
^c«iiing  The  cancelling  clause  in  the  charter-party  thai 

"the  charterers  have  the  option  of  cancelling,  shouU 
the  vessel  not  arrive  at  her  first  loading  port,  and 
be  ready  to  load  within  a  specified  nxmifoer  of  days," 
makes  the  contract  voidable  at  the  option  of  the 
charterer  upon  the  non-performance  of  what 
amounts  to  a  condition  precedent,  and  whether  there 
has  been  a  breach  of  this  condition  which  wonM 
justify  the  charterer  in  exercising  the  option  giyen 
him  of  cancelling  the  contract,  must  depend  upon  a 
consideration  of  the  several  clauses  in  the  charte^ 
party,  and  the  facts  and  circumstances  attending 
each  particular  case.^ 

^  Hath  V.  Lamport,  L.  B.  16  Q.  B.  D.  442, 735;  66  L.  J.  Q.  B. 238. 
>  Smith  V.  Dart,  64  L.  J,  Q.  B.  121. 
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But  where  as  in  Adamson  v.  Newcastle  Steamship 
[Freight  Insurance  Association/  the  charter-party 
stipulated  that  if  the  ship  did  not  arrive  at  the  port 
of  loading  by  the  30th  June,  the  charter  was  to  be 
cancelled,  no  option  is  left  to  the  charterer,  and  the 
contract  upon  the  non-fuliSlment  of  the  condition  is 
cancelled  under  the  agreement. 

Charter-parties  f requentiy  contain  clauses  similar  Arbitration. 
to  the  following  in  reference  to  arbitration : — "  Any 
dispute  to  be  decided  by  arbitrators,  one  to  be  ap- 
pointed by  captain  or  owner,  and  another  by  charter- 
ers, the  arbitrators  to  nominate  a  third,  and  the 
decision  of  the  majority  to  be  binding  on  both  parties. 
And  it  is  further  agreed  that  the  submission  hereby 
made,  shall  be  made  a  rule  of  Her  Majesty's  High 
Court  of  Justice  upon  the  application  of  either 
party." 

This  clause  enables  parties  to  obtain  a  speedy  and 
inexpensive  adjustment  of  the  numerous  claims 
and  disputes  and  dijficult  questions  which  frequent- 
ly arise  touching  the  construction  of  one  or  other 
of  the  clauses  and  conditions  of  the  charter-party, 
by  a  submission  of  the  points  in  dispute  to  the 
arbitration  of  practical  men,  who  it  is  not  unnatural 
to  conjecture  will  adjudicate  on  the  matters  more 
satisfactorily  than  by  recourse  being  had  to  tedious 
litigation. 

Matters  may  be  referred  to  arbitration  in  any 
manner  that  expresses  the  agreement  of  the  parties 
to  be  bound  by  the  decision  of  the  person  named 

» 48  L.  J.  Q.  B.  670, 
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and  ohosen  to  determine  the  matters  in  cjontrorerg'. 
This  person  is  styled  the  arhitrator,  and  the  agi«- 
ment  conferring  on  the  arbitrator  his  binding  autho- 
rity, is  termed  the  submission.^ 

Under  the  Arbitration  Act,  1889,*  section  27,  a 
submission  is  defined  as  "  a  written  agreement  to 
submit  present  or  future  differences  to  arbitration 
whether  an  arbitrator  is  named  therein  or  not/*  ^o 
formal  submission,  either  verbal  or  written,  is 
necessary. 

Like  other  contracts  when  in  writing,  the  submis- 
sion must  be  duly  executed ;  and  where  the  acces- 
sion of  all  parties  to  the  reference  is  the  considera- 
tion to  each  to  execute  the  submission,  it  is  not 
valid  as  to  some  who  have  executed  it  until  all  have 
done  so,  even  although  it  purposes  to  refer  all  mat- 
ters in  difference  between  them  or  any  two  of  them.* 

It  often  happens  that  matters  in  difference  are 
agreed  to  be  referred  to  two  arbitrators,  one  to  be 
appointed  by  each  party;  in  such  case  it  is  impor- 
tant to  call  attention  to  the  fact  that  the  appoint- 
ment will  not  be  considered  complete  until  it  has 
been  notified  to  the  other  side;  therefore,  if  it  be 
one  of  the  terms  of  the  agreement  that  a  party  is  to 
appoint  an  arbitrator  by  a  certain  day,  it  will  be 
too  late,  though  he  nominate  his  arbitrator  on  the 
day,  if  he  neglect  to  inform  his  opponent  of  the 
nomiuation  till  the  day  after.*     If  a  party  is  bound 

*  Bac.  Ab.  Arb.  B.  &  D.  •  52  &  63,  Vict.  c.  49. 

*  Oatram  v.  Chase,  15  East.  209. 
«  Tow  v,  Harris,  11  Q.  B.  7 ;  Thomas  v.  Fredericks,  10  Q,  B.  775.  , 
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to  appoint  an  arbitrator  he  performs  his  agreement 
by  making  the  appointment,  though  the  arbitrator 
"will  not  act.^ 

Section  11  of  the  Common  Law  Procedure  Act, 
1854,^  which  related  to  arbitration  has  now  been 
repealed  by  the  Arbitration  Act,  1889  ;^  the  decisions 
on  the  terms  of  the  former  section  will  in  most 
cases  be  applicable  to  the  new  section.    Thus,  where 
a  charter-party  between  the  plaintiff,  on  behalf  of 
the    shipowner   and  the    defendant   as    charterer, 
stipulated  for  the  payment  of  a  certain  sum  per  ton 
per  month  for  the  hire  of  the  vessel,  and  further 
that  any  difference  of  opinion  between  the  parties 
either  in  principle  or  detail  should  be  referred  to 
arbitration.    The  plaintiff  brought  an  action  for  the 
sum  which  appeared  to  be  clearly  due  from  the 
defendant  for  the  hire  of  the  vessel.    The  defendant 
resisted  payment,  on  the  ground  of  a  bond  fide  cross 
claim  to  damages  for  a  breach  of  the  charter-party, 
by  reason  of  the  unseaworthiness  of  the  vessel  at 
the  time  she  was  placed  at  the  defendants'  disposal 
under  the  charter-party.   The  defendant  had  always 
been  ready  and  willing  to  refer  the  matter  to  arbitra- 
tion, but  the  plaintiff  had  refused  to  do  so,  and 
insisted  on  his  right  to  recover  the  claim  for  the  hire 
of  the  vessel : — Held,  that  the  defendant  was  entitled 
to  stay  the  proceedings  in  the  action  under  the  11th 
section  of  the  Common  Law  Procedure  Act,  1854, 
there  being  a  bond  fide  difference  of  opinion  between 

*  Cooper  V.  Shuttleworth,  25  L.  J.  Ex.  114. 
•  17  &  18  Vict.  c.  12o.  »  52  &  63  Vict.  c.  49. 
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the  parties  in  respect  of  a  matter  witliia  the  agree- 
ment to  refer ;  and  that  it  was  not  necessary  that  the 
action  should  he  hrought  in  respect  of  the  same 
matter  of  difference,  if  brought  in  respect  of  a  matter 
within  the  agreement  to  refer .^ 

Lord  Campbell,  C.J.  said : — ''  I  am  of  opinion  that 
the  rule  should  be  absolute.  The  enactment  is  a 
most  salutary  one.  At  one  time  the  Courts  seemed 
to  have  a  great  horror  of  agreements  to  refer  to 
arbitration,  and  they  have  even  gone  so  far  as  to 
express  a  d^ubt  whether  an  action  could  be  main- 
tained for  a  breach  of  it.  I  do  not  see  why  parties 
should  not  be  at  liberty  to  agree  in  the  manner  they 
think  best.  They  cannot  oust  the  jurisdiction  of 
the  Courts  where  there  is  a  cause  of  action,  but  they 
may  come  to  an  agreement  that  there  shall  be  no 
cause  of  action,  until  there  has  been  a  reference  to 
arbitration,  as  was  decided  in  Avery  v.  Scott."  The 
enactment  in  question  has  for  its  object  to  give  the 
parties  to  such  an  agreement  the  full  benefit  that 
they  might  expect  to  derive  from  a  reference,  to 
arbitration,  but  that  would  not  be  enjoyed  if  one  of 
the  parties  could  bring  an  action  for  a  clearly 
admitted  demand,  at  the  same  time  that  he  might 
be  liable  to  another  demand  of  a  greater  amount 
arising  out  of  the  same  contract.  I,  therefore,  think 
that,  although  in  this  case  there  is  no  dispute  as  to  the 
month's  freight  claimed,  yet  as  there  is  a  bond  fide 
dispute  as  to  the  implied  warranty  of  seaworthiness, 

>  Eassell  v.  Felegrini,  26  L.  J.  Q.  B.  76;  6  £.  &  B.  1020. 

•  22  L.  J.  Ex.  287. 
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it  must  have  been  in  the  contemplation  of  the  parties 
to  this  agreement  that  a  cross  demand  of  that  nature 
should  be  a  matter  to  be  referred,  so  that  it  might 
"be  seen  on  which  side  the  balance  was.  The  defen- 
dant seems  to  me  to  have  acted  with  perfect  good 
faith  from  the  beginning,  and  there  has  been  no 
improper  delay  on  his  part.  His  bringing  the  action 
cannot  be  considered  for  the  purpose  of  delay,  as  he 
had  no  longer  the  ability  to  refer  within  his  power. 
The  action  by  the  plaintiff,!  think,  has  been  brought, 
*  in  respect  of  the  matters  agreed  to  be  referred.' 
There  was  a  demand  for  freight  on  one  side  and  for 
damages  on  the  other,  and  both  are  within  the  scope 
of  the  agreement  in  the  eha^r-party ,  and  the  action 
is  brought  in  T^tion  to  such  matters,  and  therefore 
the  action  should  be  stayed  and  the  arbitratioii  pre- 
faced. The  Court  has  ample  pow^  in  cases  o£'4his 
kind.  Unless  they  see  tiiat  the  application  is  made 
bond  fide f  and  that  the  party  applying  has  aiways 
been  ready  and  wilting  to  refer,  and  unless  the 
matter  is  really  such  as  can  be  considered  a  fair 
matter  of  dispute  within  the  meaning  of  the  parties 
to  the  contract,  the  Court  would  not  interfere.  In 
the  present  case  I  think  we  ought  to  exercise  our 
jurisdiction  and  grant  the  application." 

This  case  was  followed  in  Seligmann  v.  LeBoutil- 
lier,^  where  by  a  charter-party  between  plaintiff  (ship- 
owner) and  defendant  (charterer)  it  was  agreed  that 
**  should  any  dispute  arise  between  the  owners  and 
the  charterers,  the  matters  in  dispute  shall  be  referred 

1 L.  B.  1  0.  p.  681, 
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to"  &c.  The  owner  having  brought  an  actioa  for 
freight,  and  the  charterer  having  preferred  a  cross 
claim  for  damages  for  the  captain's  refusal  to  ship 
a  reasonable  amount  of  cargo,  and  for  general  dis- 
obedience of  orders,  and  being  willing  to  refer  all 
matters  to  arbitration : — Held,  that  it  was  a  case 
for  the  interference  of  the  Court  under  the  11th 
section  of  the  Common  Law  Procedure  Act,  1854. 
Whereanapplicationwasmadefor  a  stay  of  proceed- 
ings on  the  ground  that  the  charter-party  upon 
which  the  action  is  brought  contains  a  stipulation 
that  "if  any  difference  should  arise  between  the 
parties  either  in  principle  or  detail,"  the  same  shall 
be  referred  to  arbitration,  it  is  no  answer  that  the 
difference  is  one  of  law,  as  to  the  construction  of 
the  charter-party.  ^ 

A  clause  in  a  charter-party  for  the  reference  of 
disputes  arising  under  it  does  not  authorise  the  re- 
ference of  disputes  arising  under  the  bill  of  lading, 
though  the  words  "  all  other  terms  and  conditions 
as  per  charter-party"  are  stamped  on  and  form  part 
of  the  bill  of  lading.^ 

Submissions  to  arbitration  of  matters  the  value 
whereof  exceeds  5L  must  be  stamped  with  a  six 
penny  agreement  stamp,  which  may  be  denoted  by 
an  adhesive  stamp,  ^  which  is  to  be  cancelled  by  the 
person  first  executing  the  agreement  by  writing  on 
or  across  the  stamp  his  name  or  initials,  or  the  name 
or  initials  of  his  firm,  together  with  the  true  date 

^  Randegger  v.  Holmes,  L.  B.  1  C.  P.  679. 
>  Hamilton  v.  Mackie,  6  Times  L.  B.  677.  >  54  &  55  Via  a.  39, 
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of  his  so  writing,  or  otherwise  effectively  cancels  the 
stamp  and  renders  the  same  incapable  of  being  used 
for  any  other  instrument  or  for  any  postal  purpose, 
and  any  neglect  on  the  part  of  the  person  required 
to  cancel  the  stamp  to  do  so  will  subject  him  to  a 
penalty  of  101. 

In  India  the  submission  to  arbitration  must  be 
on  impressed  paper  of  the  value  of  eight  annas.  ^ 

The  arbitrator  is  generally  the  final  judge  of  law 
and  fact.*  In  order  for  an  arbitrator  to  ascertain 
what  are  his  powers  and  duties,  he  must  look  in 
each  case  to  the  submission  which  confers  the  one 
and  imposes  the  other,  and  gather  therefrom  the 
intention  of  the  parties,^  and  this  intention  he  should 
be  careful  to  carry  out,^  and  the  safest  course  for 
the  arbitrator  to  adopt  is  to  endeavour  to  arrive  at 
his  conclusions  upon  the  same  rules  and  principles 
which  would  have  actuated  the  tribunal  for  which 
he  is  substituted  in  coming  to  a  decision. 

"Where  the  submission  prescribes  no  time  for  the 
reference  to  begin,  the  authority  of  the  arbitrator 
commences  from  the  time  of  the  agreement  to  refer 
being  entered  into,  and  he  may  make  his  award  on 
the  same  day  on  which  the  submission  is  executed.  * 
But  when  there  are  several  parties  to  a  deed  of 
submission,  and  the  consideration  to  each  to  execute 

» I.  L.  C.  Act  1  of  1879,  Sobcd.  1,  Art.  5  (c.) 
•  Morgan  v.  Mathor,  2  Vea.  17;  Dick  v.  Milligan,  2  Ves.  23. 
»  Winter  v.  White,  1  B.  &  B.  350,  357. 
*  Hooper  v.  Balfour,  62  L.  T.  646 ;  Gonvela  v.  Volkarti  4  Times  L.  0. 209, 

*  Anon.  Latoh.  14, 
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it  is  the  accession  of  all  the  ])arl  les  to  the  reference. 
the  authority  of  the  arbitrator  does  not  commena 
until  all  have  executed  it ;  and  even  though  the 
submission  be  several  as  well  as  joint,  he  has  no 
power  to  decide  on  a  separate  matter  in  difference 
between  two  of  those  who  have  signed  it,  vhen 
there  are  others  who  have  not  executed  it/ 

As  soon  as  the  award  is  made  the  authority  of 
the  arbitrator  having  once  been  completely  cxe^ 
cised  according  to  the  terms  of  the  reference,  is  at 
an  end.  He  is  not  at  liberty,  after  executing  the 
award,  to  exercise  a  fresh  judgment  on  the  case,  or 
generally  to  alter  the  award  in  any  particular.  li 
he  does  so  in  fact,  the  alteration  will  be  merely 
nugatory,  and  the  award  as  originally  written,  Trill 
stand  good;^  but  by  the  Arbitration  Act,  1889,  s.  7  (c) 
in  references  on  "submissions"  made  out  of  Court, 
he  may  correct  in  his  award  any  clerical  mistake  or 
error  arising  from  any  accidental  slip  or  omission. 

It  usually  lies  entirely  with  the  arbitrator  to  ap- 
point the  time  and  place  of  meeting  for  proceeding 
in  the  reference,  and  it  is  the  duty  of  the  parties  to 
attend  to  his  appointment.*  In  general,  soon  after 
the  submission  is  made,  the  party  who  wishes  to  go 
on  with  the  reference  will  call  upon  the  arbitrator 
to  deliver  to  him  the  submission  and  request  hini 
to  appoint  a  meeting.  It  is  usual  to  try  to  arrange 
some  day  by  agreement  that  is  convenient  for  ^ 

^  Antrim  v.  Chaco,  15  East.  208. 

«  Brooke  v.  Mitchell,  6  M.  &  W.  473 ;  Ilenfroe  v,  Bromley,  6  East. 
Trew  V.  Burton,  1  C.  &  M.  533. 

>  Fetherstoue  v.  Cooper,  9  Ves.  67. 
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parties ;  but  if  such  an  arrangement  cannot  be  made 
and  it  be  necessary  for  the  arbitrator  to  make  the 
appointment,  he  generally  gives  to  the  party  apply- 
ing for  it  a  written  appointment,  specifying  the 
time  and  place  at  which  the  parties  and  their  wit- 
nesses are  to  appear.  The  arbitrator  ought  not  to 
fix  on  too  early  a  day,  considering  that  he  must  give 
the  parties  time  to  get  up  their  proofs  and  collect 
their  witnesses;  nor,  when  either  party  is  anxious 
to  press  on  the  case,  ought  he  on  light  grounds 
to  appoint  a  distant  day,  for  delay  in  the  decision 
often  causes  serious  inconvenience  to  the  party  en- 
titled to  recover,  and  may  amount  even  to  practical 
injustice.^ 

The  party  obtaining  the  written  appointment 
should  serve  a  copy  of  it  on  his  opponent  without 
delay,  or  at  least  within  a  reasonable  time  before 
the  day  of  meeting. 

The  arbitrator  may  revoke  the  appointment  he 
has  given  if  he  shall  think  fit.  If  from  any  cause 
either  party  find  that  he  will  not  be  able  or  that  it 
will  be  very  inconvenient  for  him  to  attend  at  the 
specified  time,  he  should  give  timely  notice  of  it 
both  to  his  opponent  and  to  the  arbitrator ;  and  the 
latter  will  in  his  discretion  either  insist  on  his  at- 
tendance or  put  off  the  meeting  and  appoint  another 
day.* 

It  is  the  duty  of  a  party  who  intends  to  employ 
counsel  in  the  reference  to  give  notice  of  his  inten- 

»  Rusaell  on  Arb.,  7th  Ed.  172. 

'  EoBtham  v,  Tyler,  2  B^il  C.  R.  136, 
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tion  to  his  opponent  previous  to  the  meeting,  in 
order  that  the  latter  may,  if  he  please,  provide  him- 
self with  the  like  assistance.  On  an  occasion  where 
no  such  notice  had  been  given,  and  one  side  appear^ 
ed  by  counsel,  and  the  other  side  complained  of  the 
want  of  notice,  and  begged  for  a  postponement  in 
consequence  with  a  view  to  instruct  counsel  on  his 
part,  and  the  arbitrator  refused  to  put  off  the  meet- 
ing, the  Court  held,  that  in  refusing  the  request  he 
had  not  performed  his  duty  of  acting  fairly  between 
the  parties,  and  consequently  annulled  the  award.^ 

The  arbitrator  should  hear  all  the  evidence  mate- 
rial to  the  question  which  the  parties  choose  to  lay 
before  him  as  on  a  trial  before  a  jury.  It  has  been 
said  that  he  may  exercise  some  discretion  as  to  the 
quantity  of  evidence  ho  will  hear,*  but  declining  to 
receive  evidence  on  any  matter  is  under  ordinaiy 
circumstances,  a  delicate  step  to  take,  for  the  refusal 
to  receive  proof  where  proof  is  necessary  is  fatal  to 
the  award.^ 

The  umpire  when  called  upon  to  act,  is  in  general 
invested  with  the  same  powers  as  the  arbitrators, 
and  bound  by  the  same  rules,  and  has  to  perform 
the  same  duties.  He  must  pursue  the  same  regular 
course  with  respect  to  the  conduct  of  the  case  as 
arbitrator.  He  must  examine  such  witnesses  as  the 
parties  choose  to  produce,  and  as  to  such  points  as 
they  choose  to  raise  although  the  same  witnesses 

»  Whatloy  v.  Morland,  2  Dow.  249. 

•  Niokalls  v.  Warren,  6  Q.  B.  615,  618. 

*  Johnstone  v.  Chcape,  8  Dow.  247. 
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hare  been  examined  to  the  same  points  before  the 
arbitrators.  He  may  not  take  the  evidence,  or  any 
part  of  it,  from  the  notes  of  the  arbitrators,  unless 
there  be  a  special  provision  in  the  submission,  or  a 
clear  agreement  between  the  parties  permitting  such 
a  course.^ 

In  making  his  avrard,  the  arbitrator  must  follow 
the  directions  of  the  submission  in  point  of  form. 

In  general,  but  subject  of  course  to  the  particular 
provisions  of  the  submission,  the  arbitrator  makes 
his  award  in  writing,  and  signs  his  name  at  the  foot. 
It  is  customary  to  have  an  attesting  witness  who 
may  prove  the  execution. 

Any  form  of  words  that  amounts  to  a  decision  of 
the  questions  referred,  vrill  be  good  as  an  award. 
No  technical  expressions  are  necessary.* 

The  award  is  usually  delivered  to  the  successful 
party  and  the  arbitrator  has  a  copy  made  on  un- 
stamped paper  for  the  unsuccessful  party,  which  he 
does  not  usually  sign  or  execute  as  an  award,  neither 
is  it  necessary  that  there  should  be  any  introductory 
recitals,  but  the  arbitrator  should  be  careful  to  see 
that  his  award  is  a  final  decision .  on  all  matters 
requiring  his  determination. 

By  Schedule  1  of  51  &  55  Vict.  c.  39,  an  award  in  stamp  on 
England  or  Ireland,  and  Award  or  Decreet  Arbitral  ^^'^^ 
in  Scotland,  require  the  following  stamps.    In  any 

» In  re  Salkold,  12  A.  A  E.  767;  Jenkins,  In  re,  1  Dow.  N.  S.  276;  Wal' 
tonshaw  v.  Marshall,  I  U.  &  W.  209 ;  Matson  v.  Trowor,  R.  A  M.  17. 

•  Eardley  v,  Stoor,  4  Dow.  23. 
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case  in  which  an  amount  or  value  is  the  matter  in 
dispute : — 

Where  no  amount  is    awarded    or   the  £.     t.  d, 

amount  or  Tahie  awarded  does  not  exceed...  £        5     0    0    3 

Where  the   amount    or    value    awarded 

Exceeds  £        5  iind  does  not  exceed         ...  „      10     0     0    S 

„      10                    „  „      20     0     10 

„      20                    „  „      30     0     16 

„      30                   „  „      40     0    2    0 

„      40                   „  „      50     0    2    6 

„      50                   „  „    100     0    5    0 

„    100                   „  „    200     0  10    0 

„    200                   „  „    500     0  15    0 

„    500                   „  „    750     10    0 

„    750                   „  ,,1,000     15    0 

,}         „  j.,i/Uv         ••■        ...        •■■        lit  ,,.        ,  X  Xo    V 

In  any  other  case 1  15    0 

In  India  ^  an  award,  that  is  to  say  any  decision  in 
writing  hy  an  arbitrator  or  umpire  on  a  reference 
made  otherwise  than  by  an  order  of  the  Court  in 
the  course  of  a  suit, 

(a.)  Where  the  amount  or  value  of  the  property 
to  which  the  award  relates,  as  set  forth,  in  such 
award  does  not  exceed  Es.  1,000,  the  same  duty  as 
a  Bond  for  such  amoimt,  viz : — 

When  the  amount  or  value  secured  does  not  exceed 

XvSa  Xvf  ...  ...  ...  .•<  >•<  ...  •••       XvS*       \}      ^     " 

When  such  amount  or  value  exceeds  Rs.  10  but 
does  not  exceed  Us.  50 ...       „      040 

When  such  amount  or  value  exceeds  Rs.  50  but 
does  not  exceed  Rs.  100 »,      0    8    0 

And  for  eveiy  Rs.  100  or  part  thereof  in  excess  of 
Rs.  100  up  to  Rs.  1,000 „      0    8    0 

In  any  other  case        „       5    0    0 

» Art  1  of  1879,  Sch.  1,  Arts.  10  &  13. 
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An  Act  for  amending  and  consolidating  the  Enactments 

relating  to  arbitration. 

1.  A  Bubmisaion,  unless  a  contrary  intention  is  expressed  therein,  gubmisBion  to 
shall  be  irrevocable,  except  by  leave  of  the  Coni*t  or  a  Judge,  and  be  inrevocable, 
shall  have  the  same  effect  in  all  respects  as  if  it  had  been  made  an  effect  as  an 
order  of  Court.  order  of  Court 

2.  A  submission,  unless  a  contrai-y  intention  is  expressed  therein,  Provisions 
shall  be  deemed  to  include  the  provisions  set  forth  in  the  First  implied  in 
Schedule  to  this  Act,  so  far  as  they  are  applicable  to  the  reference 

under  the  submission. 

3.  Where  a  submission  provides  that  the  reference  shall  be  to  Reference  to 
an  official  referee,  any  official  referee  to  whom  application  is  made  o™^^  referee, 
shall,  subject  to  any  order  of  the  Court  or  a  Judge  as  to  transfer  or 
otherwise,  hear  and  determine  the  matters  agreed  to  be  referred. 

4.  If  any  party  to  a  submission,  or  any  person  claiming  through  Power  to  stay 
or  under  him,  commences  any   legal  proceedings  in  any  court  proceedings 
against  any  other  party  to  the  submission,  or  any  person  claiming  ^  submiBsion. 
through  or  under  him,  in  respect  of  any  matter  agreed  to  be  refer- 
red, any  party  to  such  legal  proceedings  may  at  any  time  after 
appearance,  and  before  delivering  any  pleadings  or   taking   any 

other  steps  in  the  proceedings,  apply  to  that  court  to  stay  the 
proceedings,  and  that  Court  or  a  Judge  thereof  if  satisfied  that 
there  is  no  sufficient  reason  why  the  matter  should  not  be  referred 
in  accordance  with  the  submission,  and  that  the  applicant  was,  at 
the  time  when  the  proceedings  were  commenced,  and  still  remains, 
ready  and  willing  to  do  all  things  necessary  to  the  proper  conduct 
of  the  arbitration,  may  make  an  order  staying  the  proceedings. 

5.  In  any  of  the  following  cases : —  Power  for  the 
(a.)    Where  a  submission  provides  that  the  reference  shall  be  to   Court  in 

a  single  arbitrator,  and  all  the  pai-ties  do  not  after  difEerences  have  ^point^an^ 
arisen  concur  in  the  appointment  of  an  arbitrator :  arbitrator, 

(6.)    If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  of  tuS™'  °' 
acting,   or  dies,  and  the  submission  does  not  show  that  it    was  arbitrator, 
intended  that  the  vacancy  should  not  be  supplied,  and  the  parties 
do  not  supply  the  vacancy : 

(c.)    Where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint 
an  umpire  or  third  arbitrator  and  do  not  appoint  him  : 

{d.)    Where  an  appointed  umpii*e  or  third  arbitrator  refuses  to 
SLOt,  or  is  incapable  of  acting,  or  dies,  and  the  aubmiseion  does  not 
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Power  for 
parties  in 
certain  cases 
to  supply 
vacancy. 


Fowera  of 
arbitrator. 


WitneMCs  may 
be  summoned 
by  BubpoBoa. ' 


Power  to^ 
enlarge  time 
for  makixig 
ftward. 


show  that  it  was  intended,  that  the  vacancy  should  not  be  supplied, 
and  the  parties  or  arbitrators  do  not  supply  the  vacancy : 

any  party  may  serve  the  other  parties  or  the  arbitratorBy  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbitrator,  umpiie, 
or  third  arbitrator. 

If  the  appointment  is  not  made  within,  seven  clear  days  after  the 
service  of  the  notice,  the  Court  or  a  Judge  may,  on  application  by 
the  party  who  gave  the  notice,  appoint  an  arbitrator,  umpire,  or 
third  arbitrator,  who  shall  have  the  like  powers  to  act  in  the  refer- 
ence and  make  an  award  as  if  he  had  been  appointed  by  consent  of 
all  parties. 

6.  Where  a  submission  provides  that  the  i*eference  shaU  be  to 
two  arbitrators,  one  to  be  appointed  by  each  party,  then,  unless  the 
submission  expresses  a  contrary  intention — 

(a.)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or  is 
incapable  of  acting,  or  dies,  the  party  who  appointed  him  may 
appoint  a  new  arbitrator  in  his  place ; 

(&.)  If,  on  such  a  reference,  one  party  fails  to  appoint  an  arbitn- 
tor,  either  originally  or  by  way  of  substitution  as  aforesaid,  for 
seven  clear  days  after  the  other  party,  having  appointed  his 
arbitrator,  has  served  the  party  making  default  with  notice  to  make 
the  appointment,  the  party  who  has  appointed  an  arbitrator  may 
appoint  that  arbitrator  to  act  as  sole  arbitrator  in  the  reference, 
and  his  award  shall  bo  binding  on  both  parties  as  if  he  had  bees 
appointed  by  consent : 

Provided  that  the  Court  or  a  Judge  may  set  aside  any  appoint- 
ment made  in  pursuance  of  this  section. 

7.  The  arbitrators  or  umpire  acting  under  a  submission  shall, 
unless  the  submission  expresses  a  contrary  intention,  have  powei^— 

(a.)  To  administer  oaths  to  or  take  the  aflirmations  of  the  parties 
and  witnesses  appearing ;  and 

(6.)  To  state  an  award  as  to  the  whole  or  part  thereof  in  the  f  cm 
of  a  special  case  for  the  opinion  of  the  Court;  and 

(e.)  To  correct  in  an  award  any  clerical  mistake  or  error  arifiing 
from  any  accidental  slip  or  omission. 

8k  Any  party  to  a  submission  may  sue  out  a  writ  of  aubpcsoa 
ad  testificandum,  or  a  writ  of  subpoena  duces  tecum,  but  no  persoi 
•hall  bo  compelled  under  az^  such  writ  to  produce  any  document 
which  he  could  not  be  compelled  to  produce  on  the  trial  of  aa 
action. 

9.  The  time  for  making  an  award  may  from  time  to  time  be 
enlarged  by  order  of  the  Court  or  a  Judge,  whether  the  time  for 
jnfLking  the  award  haa  expired  or  not. 
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10.  (1)— -In  all  cases  of  reference  to  arbitration  the  Oonrt  or  a  Power  to 
Judge  may  from  time  to  time  remit  the  matters  referred,  or  any  of  '®""  *^ 
l^em,  to  the  reconsideration  of  the  arbitrators  or  umpire. 

(2.)  Where  an  award  is  remitted,  the  arbitrators  or  umpire  shall, 
xmless  the  order  otherwise  directs,  make  their  award  within  three 
xnonths  after  the  date  of  the  order. 

11.  (1) — Where  an  arbitrator  or  umpire  has  misconducted  him-  Power  to  set 
self,  the  Court  may  remove  him.  "^^®  *^"^- 

(2.)  Where  an  arbitrator  or  umpire  has  misconducted  himself,  or 
an  arbitration  or  award  has  been  improperly  procured,  the  Court 
xnay  set  the  award  aside. 

12.  An  award  on  a  submission  may,  by  leave  of  the  Court  or  a  Enforcing 
Judge,  be  enforced  in  the  same  manner  as  a  judgment  or  order  to  a^A^d. 
the  same  effect. 

18.  (1) — ^The  Court  or  a  Judge  may  order  that  a  writ  of  subpoena  power  to 
ad  testificandum  or  of  subpcena  duces  tecum  shall  issue  to  compel  compel 

tbe  attendance  before  an  official  or  special  referee,  or  befoi'e  any  witness  in  any 

arbitrator  or  umpire,  of  a  witness  wherever  he  may  be  within  the  J^  o*  the 

United  Kingdom.  KhJ^om,  and 

(2.)    The  Court  or  a  Judge  may  also  order  that  a  writ  of  habeas  to  orderhaheas 

corpus  ad  testificandum  shall  issue  to  bring  up  a  prisoner  for  exami-  <^<^^wiMue. 
nation  before  an  official  or  special  referee,  or  before  any  arbitrator 
or  umpire. 

19.  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of  the  statement  of 
proceedings  under  reference,  and  shall,  if  so  directed  by  the  Court  case  pending 
or  a  Judge,  state  in  the  form  of  a  special  case  for  the  opinion  of  the 

Court  any  question  of  law  arising  in  the  course  of  the  reference. 

20.  Any  order  made  under  this  Act  may  be  made  on  such  terms  Costs. 
as  to  costs,  or  otherwise,  as  the  authority  making  the  order  thinks 
just. 

22.    Any  person  who  wilfully  and  corruptly  gives  false  evidence  -peaiiitj  for 
before  any  referee,  arbitrator,  or  umpire,  shall  be  guilty  of  perjuiy,  perjury. 
as  if  the  evidence  had  been  given  in  open  Court,  and  may  be  dealt 
with,  prosecuted,  and  punished  accordingly. 

24.    This  Act  shall  apply  to  every  arbitration  under  any  Act  Application  of 
passed  before  or  after  the  commencement  of  this  Act  as  if  the  arbi-  Act  to 
tration  were  pursuant  to  a  submission,  except  in  so  far  as  this  Act  ^1^°^^^ 
is  inconsistent  with  the  Act  regulating  the  arbitration  or  with  any  statutory 
roles  or  procedure  authorised  or  recognised  by  that  Act.  P^''*"- 

27.    In  this  Act,  unless  the  contrary  intention  appears, — **  Sub-  Pefinitions. 
mission"  means  a  written  agreement  to  submit  present  or  future 
differences  to  arbitration,  whether  an  arbitrator  is  named  therein 
or  not. 
71 
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Schedule, 
Pbotisions  to  be  implied  is  submissioks. 

a.  If  no  other  mode  of  reference  is  provided,  the  reference  skall 
be  to  a  single  arbitrator. 

h.  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may 
appoint  an  umpire  at  any  time  within  the  period  during  wbich  they 
have  power  to  make  an  award. 

c.  The  arbitrators  shall  make  their  award  in  writizig  within 
three  months  after  entering  on  the  reference,  or  after  having  been 
called  on  to  act  by  notice  in  writing  from  any  party  to  the  sub- 
mission, or  on  or  before  any  later  day  to  which  the  arbitratore,  by 
any  writing  signed  by  them,  may  from  time  to  time,  enlarge  the 
time  for  making  the  award. 

d.  If  the  arbitrators  have  allowed  their  time  or  extended  time 
to  expire  without  making  an  award,  or  have  delivered  to  any  party 
to  the  submission,  or  to  the  umpire,  a  notice  in  writing,  stating  thst 
they  cannot  agree,  the  umpire  may  forthwith  enter  on  the  reference 
in  lieu  of  the  arbitrators. 

e.  The  umpire  shall  make  his  award  within  one  month  after  ihe 
original  or  extended  time  appointed  for  making  the  award  of  th« 
arbitrators  has  expired,  or  on  or  before  any  later  day  to  which  the 
umpire  by  any  writing  signed  by  him  may  from  time  to  time 
enlarge  the  time  for  making  his  award. 

/.  The  parties  to  the  reference,  and  all  persons  claiming  through 
them  respectively,  shall,  subject  to  any  legal  objection,  submit  to 
be  examined  by  the  arbitrators  or  umpire,  on  oath  or  affirmation, 
in  relation  to  the  matters  in  dispute,  and  shall,  subject  as  afore- 
said, produce  before  the  arbitrators  or  umpire,  all  books,  deeds, 
papers,  accounts,  writings,  and  documents  within  their  possession 
or  power  respectively,  which  may  be  required  or  called  for,  and  do 
all  other  things  which  during  the  proceedings  on  the  reference  the 
arbitrators  or  umpire  may  require. 

g.  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or 
umpire  thinks  lit,  be  examined  on  oath  or  affirmation. 

h.  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  he 
final  and  binding  on  the  parties  and  the  persons  claimin^i^  under 
them  respectively. 

i.  The  costs  of  the  reference  ani  award  shall  be  in  the  discretina 
of  the  arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and 
in  what  manner  those  costs  or  any  part  thereof  shall  be  paid,  and 
may  tax  or  settle  the  amount  of  costs  to  be  so  paid  or  any  part 
thereof,  and  may  award  costs  to  be  paid  as  between  solicitor  and 
client. 


PART    III. 


EXCEPTIONS. 


A  DOUBT  sometimes  arises  as  to  when  during  the  when  the 

1  J 1  1  •  J.*  i?  •!      exceptions 

agreed  voyage  the  ordmary  exceptions  oi  perils  begin  to 
apply.  Do  they  relate  only  to  that  part  of  it  in  ^^"^' 
wMch  the  ship  is  carrying  the  charterer's  goods  ? 
Or  do  they  also  cover  risks  which  frustrate  or  delay 
the  voyage  before  the  goods  are  taken  on  board  ? 
Say,  in  going  to  the  port  of  loading,  and  during  the 
loading  there. 

Where  such  and  such  perils  are  to  be  "always 
excepted,'*  the  shipowner  seems  to  be  relieved  from 
liability  for  any  failure  to  perform  his  contract,  if 
caused  by  those  perils,  whenever  they  may  have 
occurred.  But  where  the  clause  runs  "during  the 
voyage  always  excepted,"  as  it  frequently  does,  there 
may  be  an  ambiguity  in  the  word  "  voyage." 

If  the  vessel  is  to  proceed  to  a  different  port  from 
that  at  which  she  is  lying,  and  load  there,  the  voy- 
age thither  is  considered  to  be  part  of  the  chartered 
voyage,  even  though  the  vessel  be  allowed  by  the 
charter  to  take,  and  in  fact  takes,  a  cargo  outwards 
for  other  merchants ;  and  although  in  doing  so  she 
proceeds  first  to  another  port,  out  of  the  route  to 
the  loading  port.^ 

I  Hadflon  v.  HiU|  43  L.  J.  C.  F.  273, 
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In  Donaldson  v.  Little,^  the  vessel  was  to  load  a 
cargo  at  Barrow  for  Glasgow,  and  was  warranted  to 
arrive  at  Glasgow  "  not  later  than  October  14th, 
unforeseen  circumstances  excepted.''  She  sailed  from 
Glasgow  on  October  11th,  with  an  outward  cargo 
for  Dublin,  in  time  under  ordinary  circumstances 
to  have  got  back  to  Barrow,  loaded  there^  and  re- 
turned to  Glasgow  by  the  14th.  But  bad  weather 
prevented  her  reaching  Barrow  till  the  16th,  and 
again  from  reaching  Glasgow  I3II  the  26th:  Hdd, 
that  there  had  been  no  breach  of  the  warranty. 

And  if  the  vessel  is  prevented,  or  delayed  in  get- 
ting to  the  loading  port;*  or  if  the  loading  is  pre^ 
vented,  or  a  loss  occurs  during  the  loading,  at  that 
port,*^  by  a  peril  excepted  "  during  the  voyage,"  tiie 
exception  applies. 

So,  again,  where  the  vessel  is  lying  at  her  port  of 
loading,  if  she  has  to  move  from  the  place  at  which 
she  is  lying  to  a  loading  berth,  the  "voyage"  to 
which  the  exceptions  relate  commences  as  soon  as 
she  breaks  ground  to  go  to  that  berth.* 

But  it  seems  that  the  exceptions  do  not  apply  to 
matters  which  may  happen  before  the  ship  has 
entered  upon  the  voyage  dealt  with  by  the  charter* 
party.''  So  that  if  she  were  disabled  by  perils  of 
the  sea  while  still  completing  a  voyage,  on  which 

^  10  SesB.  Ca.  (4th)  413.  *  Harrison  v.  Garthome,  26  L.  T.  606. 

»  Bruce  t?.  Nicolopulo,  24  L.  J.  Ex.  321 ;  The  Carron  Park,  L,  B.  15  P.  D. 
203 ;  Nottebohxx  v.  Biohter,  L.  B.  18  Q.  B.  D.  63. 

•  Barker  v.  H'Andrew,  34  L.  J.  C.  P.  191. 

•  Hanison  v,  Garthome,  26  L.  T.  608. 
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slie  was  engaged  at  the  time  of  chartering,  the  ship- 
owner would  not  be  excused. 

If  the  ship  is  to  be  loaded  at  the  place  where  she 
is  lying,  it  does  not  appear  to  be  settled  whether 
the  "  voyage**  may  begin  before  she  has  commenced 
her  transit,  in  such  a  sense  that  the  exceptions  may 
relate  to  risks  during,  or  prior  to,  the  loading.^ 

Where  the  exceptions  relate  to  the  whole  of  the 
charter-party,  a  failure  of  the  shipowner  to  start 
for  the  loading  port  by  an  agreed  date  will  be  ex- 
cused, if  it  was  caused  by  an  excepted  peril.*  And 
so,  also,  of  a  failure  to  arrive  by  an  agreed  date.^ 

But  this  does  not  affect  the  right  of  the  charterer, 
if  any,  to  cancel  the  contract,  in  consequence  of 
such  a  failure.  That  right  remains;  whether  it 
ajrose  under  an  express  clause  giving  the  charterer 
an  option  to  cancel,  should  the  ship  not  sail  or  not 
arrive,  by  an  agreed  date,*  or  only  by  implication, 
from  a  stipulation  that  she  should  sail,'^  or  should 
arrive,  before  a  given  date. 

It  has  been  said  that  the  clause  of  exceptions  in 
the  charter-party  is  introduced  "  for  the  benefit  of 
the  master,  not  of  the  merchant,"*  and  in  Blight  v. 
Page,^  Lord  Kenyon  held  that  the  charterer  was  not 

^  Crow  17.  Falk,  16  L.  J.  Q.  B.  183 ;  Braco  v,  Nicolopulo,  24  L.  J.  Ex.  821 ; 
Baiker  v.  M* Andrew,  34  L.  J.  C.  P.  191 ;  The  Carron  Pork,  L.  B.  15  P.  D. 
203 ;  Yalente  v.  Gibbs,  28  L.  J.  C.  P.  229 ;  The  Accomac,  L.  B.  15  P.  D.  208, 
»  Orookewifc  v.  Fletcher,  26  L.  J.  Ex.  153, 159. 

*  Harrison  v.  Garthome,  26  L.  T.  608. 
«  Smith  V.  Dart,  L.  B.  14  Q.  B.  D.  106. 

*  Crookewit  v.  Fletcher,  26  L.  J.  Ex.  153, 

*  Toateng  v,  Hnbbard,  8  B.  &  P.  298. 

V  8  B.  d;  P.  295n. 
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excused  from  providing  a  cargo  where  that  had  been 
prevented  by  a  prohibition  of  the  Russian  GoTem^ 
ment,  though  the  charter  excepted  restraints  of 
princes  and  rulers  during  the  voyage. 

Perhaps,  however,  this  depends  upon  the  manner 
in  which  the  clause  is  introduced.  Where  the  contract 
is  in  the  form  of  separate  covenants,  and  the  ship- 
owner's covenant  alone  contains  the  exception  clause, 
the  construction  that  he  only  is  to  have  the  benefit 
of  it  seems  necessary ;  and  is  well  supported  by 
authority.^    But  where  the  charter-party  is  in  the 
ordinary  form  of  a  mutual  agreement,  with  the  ex- 
ception clause  after  the  several  clauses  that  relate 
to  the  voyage  to  the  port  of  loading,  the  loading 
there,  and  the  voyage  to  and  delivery  at  the  port  of 
discharge  (and  not  specially  referring  to  any  one  of 
these,)  it  would  seem  that  the  exceptions  areas 
applicable  to  the  charterer's  part,  of  loading  and 
unloading,  as  they  are  to  the  shipowner's  part  of 
bringing  the  ship  to  the  ports  of  loading  and  dis- 
charge, and  safely  delivering. 

It  is  now  a  frequent  practice  to  express  that  the 
ordinary  risks  are  "mutually  excepted;"  and  in  such 
a  case,  at  any  rate,  the  exceptions  protect  the  char- 
terer as  well  as  the  shipowner.* 

In  construing  in  a  charter-party  the  exceptions 
to  the  shipowner's  liability,  the  rule  is  to  be  remem- 
bered, that  where  the  words  leave  the  intention  in 
doubt,  they  are  to  be  construed  against  the  person 

1  Sjoerds  t7.  Lascombe,  16  East.  201 ;  Storer  v.  Gordon,  3  M.  &  S.  308. 
*  Braoe  v«  Nicolopolo,  24  L,  J.  £ix.  321;  Caryer  p.  155  et  aej. 
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for  whose  benefit  they  have  been  introduced.    Their 
meaning  is  not  to  be  extended  to  give  him  a  protec- 
tion for  which  he  has  not  bargained  in  clear  terms. 
Thus,  it  is  presumed,  unless  stated  to  the  contrary, 
that  he  is  to  continue  liable  for  negligent  acts  and 
defaults  committed  by  himself  or  his  servants  or 
agents.    General  words  therefore,  excepting  losses 
arising  from  a  particular  cause,  do  not  protect  him 
if  that  cause  came  into  operation  through  such  neg- 
lects or  defaults.^ 

Ordinarily  the  burden  of  proving  that  a  loss  which 
has  occurred  has  been  due  to  an  excepted  cause, 
faUs  upon  the  shipowner  who  seeks  to  excuse  him- 
self.* Thus,  if  there  be  a  doubt  whether  damage  to 
a  cargo  has  arisen  from  bad  stowage,  or  from  ex- 
cepted perils  of  the  sea,  the  shipowner  relying  on 
the  exception  must  prove  that  the  perils  of  the  sea 
caused  it.  And  where  it  appears  that  two  causes 
have  contributed  to  the  loss,  one  of  which  only  is 
excepted,  the  shipowner  must  distinguish  between 
the  damage  which  was  and  was  not  due  to  that.^ 

But  if  a  loss  apparently  falls  within  an  exception, 
the  burden  of  showing  that  the  shipowner  is  not 
entitled  to  the  benefit  of  the  excerption,  on  the 
ground  of  negligence,  is  upon  the  person  so  con- 
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*  The  Xaiitho,  L.  R.  12  A.  C.  503. 

»  Taylor  v.  L'pool  Grojit  Wostem  S.  S.  Co.,  L.  R.  9  Q.  B  546. 

»  T!u'  Ronji.  51  L.  T.  liH  ;  Tiie  Alexandra,  14  I..  T.  7 12 ;  Muddle  v.  Stride, 
9  Z.&V.  :ioO. 

*  Czpcli  V.  General  Stoam  Nar.  ('o.,  L.  ]\  3C  P.  14;  Taylor  i;  Liverpool 
&  (ireat  Western  Sreumship  Co.,  L.  R.  9  Q.  13.  SK);  P.  &  O.  Co.  v.  iShand, 
3  Moo.  P.  C.  N.  S  272;  Crai^'  r.  Delar^ry,  10  Sc.  L.  R.  751  ;  WillianiH  v. 
Dobbie,  19  Sc.  L.  R.  33().  iSee  per  Lord  Eaher,  M.  R.  in  the  case  of  the 
Giendairoch,  63  L.  J.  Ad.  89. 
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Aot  of  God.  ipjjjg  exception  designates  the  immediate  operation 
of  purely  natural  agents,  such  as  lightning,  earth- 
quake, and  tempest,  exclusive  altogether  of  humaa 
intervention,  but  is  not  so  extensive  as  to  compre- 
hend what  is  merely  inevitable.^ 

The  "  Act  of  God'*  when  relied  upon  as  a  defence, 
must  be  the  immediate  cause  of  the  loss  and  not 
remotely  connected  with  it.* 

This  limitation  of  liability  exists  at  common  law 
in  the  case  of  all  common  carriers,  without  any  ex- 
press agreement  to  that  effect.  A  loss  caused  by  a 
sudden  gust  of  wind  is  within  the  exception.'  A 
sudden  failure  of  the  wind  under  critical  circum- 
stances may  be  enough :  as  where  a  ship  is  tacking 
near  rocks,  or  is  imder  the  influence  of  a  current 
setting  her  on  to  the  shore/  But  a  loss  caused  by 
a  mere  accidental  circumstance,  as  the  tide  liftiog 
up  a  ship  and  pitching  her  on  the  rudder  of  another 
ship,  is  not  within  the  exception.* 

In  Nugent  v.  Smith,®  the  meaning  of  the  term 
**  Act  of  God'*  was  for  the  first  time  judicially  decid- 
ed as  to  the  degree  of  care  to  be  applied  by  the  carrier 
In  order  to  entitle  himself  to  the  benefit  of  its  pro- 
tection.   It  was  held  "that  in  order  to  come  within 

*  Forward  v.  Pittard,  1  T.  R.  27. 

*  Smith  V.  Shepherd,  cited  in  McLach.  on  8h.  499. 

s  Amies  v.   Stephens,  1  Str.  128 ;    Oakley  v.  The  Portsmouth  A  Sjd» 
Bteam  Co.,  25  L.  J.  Ex.  99 ;  Kay  on  Sh.  Vol.  1,  411. 

*  Colt  V.  M'Mechen,  6  Johns  160 ;  cited  in  Ang.  on  Car.  b.  165. 

*  Smith  V.  Shepherd,  cited  in  MoLaoh.  on  Sh.  499. 

*  L.  R.  1  C.  P.  D.  423;  45  L.  J.  C.  P.  697. 
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the  exception  of  loss  by  the  *  Act  of  God*  as  applied 
to  the  liability  of  a  common  carrier,  the  loss  n^ed 
not  have  been  caused  directly  and  exclusively  by 
such  a  direct  and  violent  and  sudden  and  irresistible 
act  of  nature  as  the  carrier  could  not  by  any  amount 
of  ability  foresee,  or  (if  he  could  foresee  it)  could  not 
by  any  amount  of  care  and  skill  resist  so  as  to.pre- 
vent  its  effect." 

A  loss  is  a  loss  by  the  "  Act  of  God,"  if  it  is  occa- 
sioned by  the  elementary  forces  of  nature  imcon- 
nected  with  the  agency  of  man  or  other  cause,  and 
a  common  carrier  is  entitled  to  immunity  in  respect 
of  loss  so  occasioned,  if  the  loss  is  occasioned  partly 
by  the  "  Act  of  God"  as  above  defined  and  partly 
by  some  other  cause,  which  if  it  had  been  the  sole 
cause  of  the  loss,  would  have  furnished  a  defence. 
The  carrier  would  be  entitled  to  immunity  in  respect 
of  such  loss  if  he  can  show  that  it  could  not  have 
been  prevented  by  any  amount  of  foresight,  pains 
and  care  reasonably  to  be  required  of  him.^ 

If  the  government  of  the  country  to  which  the  "Reitraintof 
ship  and  cargo  belong,  should  prohibit  the  exporta-  Enie^or 

People." 

tion,  or  importation,  of  the  particular  commodities 

that  compose  the  cargo,  or  by  the  terms  of  the  con-  pouhSi''^"'' 

tract  are  destmed  to  compose  it,  performance  being  or  impedi- 
ments. 

thus  rendered  illegal  by  an  authority  to  which  both 
parties  owe  allegiance,  damages  for  non-performance 
cannot  be  claimed  by  either.    The  common  excep- 

^  See  Story  on  Bail.,  s.  25. 
72 
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tion  of  "  the  restraint  of  princes  and  rulers"  applies 
only  to  the  case  of  the  master,  unless  it  is  expressly 
stipulated  to  be  mutual.^ 

Where  the  contract  is  in  the  form  of  separata 
covenants,  and  the  shipowner's  covenant  alone  coih 
tains  the  exception  clause,  the  construction  that  k 
only  is  to  have  the  benefit  of  it  seems  necessary. 

In  Storer  v.  Gordon,*  a  ship  was  chartered  to  de- 
liver an  outward  cargo  on  payment  of  freight,  an! 
carry  home  cargo ;  the  seizure  of  the  outward  cargo 
by  the  government  before  delivery  was  held  to  ab- 
solve the  charterer  from  payment  of  freight,  to 
not  from  the  liability  to  load  a  return  cargo. 

For,  if  a  merchant  hires  a  ship  to  go  to  a  forei^ 
port,  and  convenants  to  furnish  a  lading  there,* 
prohibition  by  the  government  of  that  countn  to 
export  the  intended  articles  neither  dissolves  the 
contract,  nor  absolutely  excuses  a  non-performance 
of  iV 

In  the  case  of  Smith  v.  The  Eosario  Nitrate  Co^ 
Ld.,*  the  vessel  was  prevented  from  being  loaded  at 
Iquique  by  reason  of  a  civil  war,  owing  to  which  the 
cargo  of  nitrate  of  soda  could  not  be  brought  dovn 
in  the  customary  way  by  railway  from  the  ndn^  '^ 
Iquique,  and  the  vessel  was  delayed  a  considerable 
time  before  she  could  complete  her  lading.  It  ^ 
held  in  an  action  against  the  charterers  that  the  fl^ 

*  Sjoerds  v.LuBCombe,  16  East.  201 ;  Braco  v.  Nicolopulo,24L.J.  Kt^ 

«  3  M.  A  S.  308. 

*  Blight  V.  Page,  3  B.  &  P.  29on ;  Touteng  v.  Hubbard,  3  B.  &  P-  *^' 

*  L.  R.  (1893)  2  Q.  B.  323;  L.  R.  (1894)  1  Q,  B.  174. 
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lay  was  covered  by  the  exception  of  "  restraint  of 
princes,  &c." 

The  restraint  meant  by  this  exception  must  be  an 
actual  and  operative  restraint,  and  not  a  merely  ex- 
pected and  contingent  one.    "With  reference  to  any 
contracts  which  were  fairly  and  lawfully  made  at 
•  the  time,  if  from  a  change  in  the  political  relations 
'  and  circumstances,  they  have  become  incapable  of 
:  leing  any  longer  carried  into  effect,  without  dero- 
!  gating  from  the  clear  public  duty  which  a  British 
subject  owes  to  his  Sovereign,  and  the  State  of  which 
lie  is  a  member,  the  non-performance  of  a  contract 
in  a  State  so  circumstanced  is  not  only  excusable, 
but  a  matter  of  peremptory  duty  and  obligation  on 
the  part  of  the  subject.    But  in  order  to  found  this 
new  public  duty  which  is  to  supersede  the  perform- 
ance of  this  former  private  one,  it  is  necessary  that 
an  actual  change  in  the  political  relations  of  the 
two  countries  should  have  taken  place ;  and  that  the 
danger  to  result  to  the  public  interests  of  his  own 
country  from  an  observance  of  the  contract,  should 
be  clear,  immediate  and  certain. 

In  short  such  a  State  of  circumstances  must  be 
shown  to  exist  as  that  the  contract  is  no  longer  ca- 
pable of  being  performed  by  him  without  a  criminal 
compromise  of  his  public  duty/ 

Where  a  vessel,  loading  in  New  York  for  Fort 
Jefferson,  in  Florida,  was  chartered  to  bring  a  load 
of  cedar  timber  from  Bayport,  Florida,  to  New 
York,  the  charter  stating  that  she  was  loading  for 

>  Atkinson  v,  BltcMe,  10  East.  630. 
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the  Fort,  and  was  "to  proceed  thence  direct  to  loii 
under  this  charter."  The  vessel,  on  arrival  at  Pon 
Jefferson,  was  taken  by  the  military  authorities, 
spite  of  the  protest  of  her  master,  and  compelled  v> 
make  two  YojtLges  to  Key  West,  to  bring  coal,  upon 
which  the  Fort  depended  to  work  the  engine  which 
supplied  it  with  water.  As  soon  as  practicable  aftr 
her  release,  she  went  to  Bayport  and  was  there 
loaded  by  the  charterer's  agent  under  protest,  ad 
took  her  cargo  to  New  York,  and  there  deUTerei 
it ;  but  the  market  price  of  it  had  fallen  between 
the  time  when  she  would,  in  the  ordinary  courses' 
navigation,  have  arrived  with  it  and  the  time  of  bet 
actual  arrival,  and  thereupon  the  charterer 
to  recover  the  difference  in  value  occasioned  by  ilf 
fall  in  the  market  as  damages  for  a  breju;h  of  tlie 
charter : — Held,  that  time  was  not  an  essantial  ele- 
ment in  the  contract :  That  the  insertion  of  thf 
word  "direct"  in  the  charter  did  not  vary  the  con- 
tract, which  was,  that  the  vessel  should  procew 
without  unreasonable  delay  and  by  the  usual  routE^ 
that  no  time  having  been  prescribed  by  the  partial 
the  presumption  was  that  they  intended  a  reasos- 
able  time :  that  where  a  party  is  bound  to  the  esw- 
cise  of  even  the  highest  degree  of  diligence,  beu 
not  responsible  for  delay  caused  by  the  interpo^' 
tion  of  irresistible  force  without  fault  of  his  o«a 
and  that  the  detention  in  this  case  by  the  whi^ 
authorities  was  such  irresistible  force,  and  tliat  ^^ 
vessel  was  not  responsible  for  that  delay.' 

1  The  Oonut,  3  Asp.  M.  h,  C.  30. 
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The  proceedings  of  courts  of  law  do  not  fall  with- 
in the  term  restraint  of  princes.^ 

The  word  "people"  means  the  supreme  power,  "People," 
that  is  the  ruling  power  of  the  country,  whatever  it 
may  be.  Therefore  where  a  mob  or  a  multitude  of 
people  seize  a  vessel  and  compel  the  master  to  sell 
the  cargo,  this,  though  an  act  of  piracy,  will  not 
come  imder  the  present  exception.^ 

Where  the  charter-party  does  not  contain  the  ex- 
ception of  "  restraint  of  princes,"  the  parties  cannot 
excuse  themselves  for  non-performance  of  the  con- 
tract, on  the  ground  that  events  have  occurred  which 
they  could  not  foresee  or  control,  not  having  ex- 
pressly limited  their  responsibility  in  such  a  case;' 
neither  will  the  parties  be  absolved  from  the  fulfil- 
ment of  the  contract,  if  it  appears  that  the  persons 
restraining  the  vessel  did  not  do  so  in  the  exercise 
of  any  acknowledged  prerogative  of  the  Crown,  or 
of  any  power  vested  in  it  of  declaring  peace  or  war 
with  a  foreign  government.^ 

Thus,  a  charterer  of  a  ship  who  convenants  to 
send  a  cargo  alongside  at  a  foreign  port,  is  not  ex- 
cused from  sending  it  alongside,  though  in  conse- 
quence of  the  prevalence  of  an  infectious  disorder 
at  the  port,  all  pubHc  intercourse  is  prohibited  by 
the  law  at  the  port,  and  though  he  could  not  have 
communication  without  danger  of  contracting  and 
communicating  the  disorder.*^ 

*  Finlay  v,  Liverpool  &  G.  W.  S.  S.  Co.  23  L.  T.  251. 

*  Nesbitt  V.  Lushington,  4  T.  B.  783. 

3  Paradine  v.  Jane,  Allyn's  Bep.  27 ;  Startup  v.  Cortazzi,  2  C.  M.  A  B.165. 
*  Bvans  v.  HuttoD,  12  L.  J.  C.  P.  16;  Gosling  v,  Higgins,  1  Camp.  451; 
HiU  V.  Idle,  4  Camp.  327. 

•  Barker  v.  Hodgson,  8  M.  &  S.  267. 
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THE  QUEEN'S  ENSmJES. 

"  The  Queen's  enemies"  or  the  "  King's  enemies' 
means  the  enemies  of  the  carrier's  sovereign,  what- 
ever title  he  may  enjoy,  whether  Queen,  emperor, 
president,  duke,  doge,  or  aristocratic  assemblr,  ani 
lest  there  should  be  anything  left  out,  "  restraint 
princes"  comprehends  every  case  of  interruption  br 
lawful  authority.  Thus,  where  a  Mecklenburg  ship 
loaded  at  Odessa  for  the  United  Kingdom,  proceed- 
ed to  Falmouth  and  was  there  ordered  to  Liniorici 
to  discharge,  and  the  master  was  prevented  from 
doing  so  by  the  act  of  the  enemies  of  his  sovereisu, 
the  Duke  of  Mccklenburg-Schwerin;  It  was  lieM 
that  the  enemies  of  the  sovereign  of  the  carrier  wen 
included  in  the  words  "  the  King's  enemies.'" 

"  It  is  now  fully  established,  that  inasmuch  ss 
the  presumed  object  of  war  is  as  much  to  cripple 
the  enemy's  commerce  as  to  capture  his  propcrtr, 
the  declaration  of  war  imports  a  prohibition  of  com- 
mercial intercourse  and  correspondence  with  the 
inhabitants  of  the  enemy's  country,  and  tJiat  sudi 
intercourse,  except  with  the  license  of  the  Crown,  is 
illegal."  It  is  an  established  rule  that  oni;  of  tte 
consequences  of  war  is  the  absolute  interdiction  w 
all  commercial  intercourse  or  correspondence  Ik- 
tween  the  subjects  of  the  hostile  countries,  except 
by  the  permission  of  their  respective  sovereigns-  1' 
is  illegal  for  a  subject  in  time  of  war,  witW 
license,  to  bring  from  the  enemy's  port,  eycn'^" 
neutral  ship,  goods  purchased  in  tlie  enemy's  coue- 
tiy,  after  the  commencement  of  hostilities,  althoi'a'' 

>  Buasoll  V.  Niemann,  34  L.  J.  C.  F.  10. 
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not  appearing  to  have  been  purchased  from  an 
enemy ;  in  efifect  that  trading  with  the  inhabitants 
of  an  enemy's  country  is  trading  with  the  enemy .^ 
Xiord  Stowell  observed : — "  The  cases  where  acts  of 
parliament  have,  on  different  occasions,  been  made 
to  relax  the  navigation  law,  and  other  revenue  acts ; 
where  the  government  has  authorised  under  the 
sanction  of  parliament,  a  homeward  trade  from  the 
enemy's  possessions,  but  has  not  specifically  permit- 
ted an  outward  trade  to  the  same,  though  intimately 
connected  with  that  homeward  trade,  and  almost 
necessary  to  its  existence ;  that  it  has  been  enforced 
where  strong  claims  not  merely  of  convenience,  but 
almost  of  necessity,  excused  it  on  behalf  of  the  indivi- 
dual ;  that  it  has  been  enforced  where  cargoes  have 
been  laden  before  the  war,  but  where  the  parties 
have  not  used  all  possible  diligence  to  countermand 
the  voyage,  after  the  first  notice  of  hostilities ;  and 
that  it  has  been  enforced  not  only  against  the  subjects 
of  the  Crown,  but  likewise  against  those  of  its  allies 
in  the  war,  upon  the  supposition,  that  the  rule  was 
founded  on  a  strong  and  universal  principle^  which 
allied  States  in  war  have  a  right  to  notice,  and  apply 
mutually  to  each  other's  subjects."     ....  The 
force  of  a  declaration  of  war  has  been  held  equal  to 
that  of  an  Act  of  Parliament,  prohibiting  intercourse 
with  the  enemy,  except  by  the  Queen's  license.    As 
an  Act  of  State  done  by  virtue  of  the  prerogative  ex- 
clusively belonging  to  the  Crown,  such  a  declaration 
carries  with  it  all  the  force  of  law.     It  is  founded 

»  The  Hoop  1  C.  Rob.  196;  Potts  i'.  Boll,  8  T.  R.  549. 
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upon  \keju9-helli  which  Lord  Coke^  states  to  bei 
portion  of  the  law  of  England,  adding  in  repuhlid 
maxima  conaervanda  auntjura  belli.  This  force  hw 
been  attributed  to  it,  amongst  other  cases  in  Furtado 
V.  Rogers,*  where  Lord  Alvanley,  C.  J.,  said :— "  We 
are  all  of  opinion  that  on  the  principle  of  the  Eng- 
lish law,  it  is  not  competent  to  any  subject  to  enter 
into  a  contract  to  do  anything  which  may  be  detri- 
mental to  the  interests  of  his  own  country— and 
that  such  a  contract  is  as  much  prohibited,  as  if  it 
had  been  expressly  prohibited  by  Act  of  Parliament 

.  .  .  .  As  to  the  mode  of  operation  of  w 
upon  contracts  of  aflfreightment  made  before,  but 
which  remain  unexecuted  at  the  time  it  is  dedared, 
and  of  which  it  makes  the  further  execution  unlair- 
f  ul  or  impossible,  it  is  established  that  the  effect 
is  to  dissolve  the  contract,  and  to  absolve  both  parties 
from  further  performance  of  it. 

The  removal  of  merchandise,  even  though  a^ 
quired  before  the  war  from  an  enemy's  country, 
after  knowledge  of  the  war,  without  a  royal  license, 
is  as  a  general  rule  illegal.^ 

Where  a  charterer  has  assigned  him  a  certain  num- 
ber of  days  wherein  to  load  a  vessel  at  a  foreign  port 
and  before  their  expiration,  war  is  declared  between 
the  nation,  whose  flag  the  chartered  vessel  flies,  and 
such  foreign  State,  it  becomes  illegal  from  the  time 
of  such  declaration  of  war,  to  attempt  to  perform  the 

>  Co.  Litt.  11  6.  «  3  B.  &  p.  191. 

»  The  Philip,  cited  in  Potts  v.  Bell,  8  T.  R.  555.    See  the  ju(igm«*^ 
Willea,  J.,  in  Expoaito  r.  Bowden,  27  L.  J.  Q.  B,  17. 
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[contract ;  thus,  where  a  vessel  was  chartered  to  pro- 
ceed to  Odessa  and  load  a  cargo  there  from  the 
defendant's  agents,  f orty-five  running  days  being  al- 
lowed,  but  the  defendants  failed  to  load  a  cargo,  in 
accordance  with  the  charter.    In  an  action  by  the 
sTiipowner  for  breach  of  contract,  it  was  pleaded  that 
tef ore  the  alleged  breach  of  contract,  war  was  de- 
clared between  Great  Britain  and  Russia,  and  that 
tLe  plaintiffs  and  defendant  were  British  subjects, 
stnd  the  ship  a  British  ship,  and  that  the  defendant 
could  not  have  procured  or  loaded  a  cargo  without 
trading  with  the  enemy.    The  evidence  showed  that 
the  vessel  arrived  at  Odessa  on  the  26th  of  Febru- 
ary, and  was  ready  to  load  on  the  4th  of  March,  and 
on  the  10th  of  March  notice  to  that  effect  was  given 
to  the  defendant's  agent.     On  the  1st  of  April  the 
declaration  of  war  was  known  at  Odessa.    On  several 
occasions  before  that  day,  the  master  of  the  ship 
demanded  a  cargo  of  the  defendant's  agent,  who  told 
him  that  he  had  no  cargo  and  could  not  load  the 
ship,  and  proposed  that  the  ship  should  go  away. 
This,  however,  the  master  declined  to  do,  and  re- 
mained at  Odessa,  still  requiring  a  cargo  to  be  loaded 
by  the  defendant,  until  the  22nd  of  April,  when  he 
left  Odessa  in  ballast.    It  was  held  that  this  was  not 
any  evidence  of  a  breach  by  the  defendant  before 
the  declaration  of  war  put  an  end  to  the  contract. 
Pollock,  C.  B.,  saying : — "  Before  the  running  day  shad 
expired  it  became  illegal  to  perform  the  contract  by 
the  laws  of  this  country.    The  charterer  after  that 
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could  not  perform  it,  and  no  action  can  be  mi:* 
taincd  against  him  for  his  failing  to  do  so."^  Itiv 
also  stated  by  the  Court  that  ''  it  was  the  duty  of  tb 
captain  as  soon  as  he  heard  of  the  declaiation  d 
war,  to  make  his  escape  and  to  seek  a  place  of  saf etr. 
instead  of  lingering  at  Odessa,  in  the  hope  o: 
obtaining  a  cargo,  although  he  might  safely  Ii&^ 
done  so  if  he  had  not  been  a  British  suhject  andtbe 
ship  had  been  neutral  property."* 

"So,  for  a  British  subject  not  domiciled  in  a  nea- 
tral^  country,  to  ship  a  cargo  from  an  enemy's  port 
even  in  a  neutral  vessel,  without  license,  is  au  ac; 
primdfacie^  and  under  all  ordinary  circumstance^ 
of  dealing  and  trading  with  the  enemy,  and  thwe- 
f ore  forbidden  by  law ;  and  that  in  the  absence  of 
proof  that  it  would  bo  legal,  neither  a  British  sub- 
ject, nor  an  alien  friend,  can  found  any  action  npoa 
the  fact  of  its  not  having  been  performed."* 

In  Avery  t?.  Bowden'  a  ship  was  chartered  to 
proceed  in  ballast  to  Constantinople,  and  thence  to 
Odessa  and  load;  but  it  was  stipulated  that"^ 
case  of  war  having  commenced  previous  to  and  con- 
tinuing on  the  ship's  arrival  at  Constantinople," the 
charterer  should  load  her  at  that  port  at  a  lo^^^ 
freight.  After  the  charter  was  made,  and  before 
the  ship's  arrival  at  Constantinople,  war  broke  oat 
between  Eussia  and  Turkey ;  subsequently  to  ^^ 
arrival  war  broke  out  between  Eussia  and  Englai^*' 

^  Beid  V.  HoBkinB,  26  L.  J.  Q.  B.  5. 
•  Bxposito  V,  Bowden,  27  L.  J.  Q.  B.  17. 
•26  L.  J.  Q.  B.  3;  Barwick  v.  Baba,  26  L.  J.  C.  P.  2^ 
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^d  the  question  was  as  to  the  meaning  of  "  war" 
u  the  above  clause.  It  was  held,  that  it  meant 
juch  a  war  as  would  render  the  voyage  of  an  English 
ahip  from  Constantinople  to  Odessa  unlawful,  and 
did  not  comprise  war  between  Russia  and  Turkey. 
The  charterer  therefore  was  not  bound  to  load  at 
Constantinople. 

Plaintiffs  having  chartered  a  ship  to  one  0.,  to 
proceed  to  Galatz  to  load  a  cargo  of  grain  from  there 
or  certain  other  eastern  ports,  effected  an  insurance 
with  the  defendants  by  a  time  policy  on  loss  of 
freight  for  a  whole  year,  the  perils  insured  against 
being  amongst  others  "  restraint  and  detainment  of 
princes."    By  a  memorandum  on  the  charter-party 
it  was  agreed : — "  In  the  event  of  war,  blockade,  or 
prohibition  of  export  preventing  loading,  this  charter- 
party  to  be  cancelled."    Before  the  ship's  arrival 
at  Genoa,  in  completion  of  the  intermediate  voyage, 
war  was  declared  by  B;ussia  against  Turkey,  and  the 
plaintiffs  learned  that  the  ports    specified  in  the 
charter-party  were  closed.    C.  declined  upon  plain- 
tiffs' request  to  cancel  the  charter-party,  and  they 
accordingly  sent  the  ship  in  ballast  to  Constantino- 
ple ;  but  the  ports  still  being  closed,  and  there  being 
no  prospect  of  their  being  opened,  the  ship  did  not 
proceed  further  eastward,  but  obtained  a  cargo  from 
Constantinople  to  England  at  a  freight  less  than 
the  chartered  freight,  and  the  plaintiff  brought  this 
action  on  the  policy  for  the  difference : — Held,  that 
the  plaintiffs  were  not  entitled  to  recover,  on  the 
ground  that  by  virtue  of  the  memorandum  the 
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charter-party  became  void  on  the  closing  of  the 
ports,  that  being  a  prohibition  of  export  preventing 
loading,  and  that  the  charter-party  having  been 
thus  rescinded  before  the  ship  sailed  from  Genoa, 
the  chartered  voyage,  the  subject  of  the  policy,  had 
never  begun.  ^ 
Blockade.  Lord  Stowcll  says : — That  "  a  blockade  is  a  sort  of 

circumvaUation  (surrounding,  enclosing,)  round  a 
place,  by  which  all  foreign  commerce  is,  as  far  as 
human  force  can  effect  it,  cut  off.  It  is  intended  to 
suspend  the  entire  commerce  of  that  place,  and  a 
neutral  is  no  more  at  liberty  to  assist  the  traffic  of 
exportation  than  of  importation.  The  utmost  that 
can  bo  allowed  to  a  neutral  is,  that  having  taken  on 
board  a  cargo  before  the  blockade  begins,  she  may 
be  at  liberty  to  retire  with  it.  But  it  must  be  con- 
sidered 6is  a  rule,  that  a  neutral  ship,  departing,  can 
only  take  away  a  cargo  truly  and  honestly  purchased 
and  delivered  before  the  commencement  of  the  block- 
ade, and  if  she  afterwards  takes  on  board  a  cargo, 
it  is  a  fraudulent  act,  and  a  violation  of  the  blockade. 
The  blockade  commences  when  it  is  really  supported 
by  sufficient  forces ;  it  ceases  when  these  forces  do 
not  further  support  it ;  in  other  terms,  the  reality 
of  a  blockade  is  the  sole  condition  of  its  existence. 
Not  only  an  attempt  to  enter  the  blockaded  port  in 
violation  of  that  blockade  is  iQegal,  but  from  the 
moment  of  quitting  port  to  sail  on  such  a  destina- 
tion, and  with  the  purpose  of  entering  the  blockaded 

^  Adamson  v.  Newcastle  Steamahip  Freight  Insuraiico  AsBOciation,  LJEL  4 
Q.  B.  D.  462 ;  48  L.  J.  Q.  B.  670. 
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port,  the  offence  of  violating  the  blockade  is  com- 
plete, and  the  property  engaged  is  subject  to  confisca- 
tion. And  it  has  been  held,  that  sailing  after  notifica- 
tion with  instructions  to  proceed  to  the  mouth  of 
the  harbour  of  the  blockaded  port,  and  inquire  if 
the  blockade  was  raised,  is  a  forfeiture  of  neutrality 
and  a  ground  for  confiscation."^  So  a  vessel  sailing 
without  notice  of  the  blockade,  will  be  subject  to 
condemnation  if  she  touches  at  an  intermediate  port, 
and  there  learns  the  fact  of  the  blockade,  after 
which  she  attempts  to  enter  the  blockaded  port.^ 
If  a  vessel  is  captured  in  attempting  to  enter  a  block- 
aded port  because  she  is  in  a  leaky  condition,  it 
must  be  proved  that  entering  of  the  blockaded  port 
arose  from  an  imperious  and  overwhelming  necessity.^ 

As  regards  a  contract  to  deUver  a  cargo  at  a  port 
which  is  likely  to  be  interrupted  by  the  outbreak 
of  hostilities,  the  master  ought  not  to  sail  with  that 
cargo  without  having  a  written  authority  from  the 
shipper,  giving  him  full  discretion  as  to  how  to  act 
with  respect  to  the  goods,  in  the  event  of  the  port 
of  destination  being  blockaded,  or  of  any  other  inter- 
ruption resulting  from  a  state  of  war. 

In  an  action  for  breach  of  a  charter-party,  by 
which  it  was  agreed  that  the  defendants*  vessel 
should  proceed  to  a  port  of  loading,  and  after  load- 
ing a  cargo  convey  it  to  a  foreign  port,  it  was  plead- 
ed, that  before  breach  there  was  a  war  between  the 
country  of  the  port  of  destination  and  another 

» The  Irene,  5  Eob.  67.  •  The  Columbia,  1  C.  Eob.  138, 

3  The  Panagia  Rhimba,  3  Jur.  N.  S.  23. 
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country,  so  that  the  perfonnance  of  tlic  dares 
party  became  illegal,  and  the  defendants  refused  i 
perform  it.  It  was  held,  that  the  plea  \i-as  goo, 
as  the  blockade  was  within  the  meaning  of  the  cr- 
ception  "restraints  of  princes,"  and  that  thedefa- 
dants  were  not  bound  to  have  proceeded  to  the  pet 
of  loading,  or  to  have  waited  in  anticipation  of  ik 
removal  of  the  blockade,  in  the  absence  of  anvths: 
to  lead  to  the  inference  that  it  would  be  remoTia: 
within  a  reasonable  time.^ 

According  to  both  English  and  German  law,  ii 
apprehension  of  capture,  founded  upon  eirccE- 
stances  calculated  to  affect  the  mind  of  a  mast^  o^ 
ordinary  courage,  judgment  and  experience,  wotlI 
justify  delay. 

Thus,  where  S.  R.,  a  German  ship,  with  an  Eng- 
lish cargo,  being  in  need  of  repairs,  put  into  Valp- 
raise,  in  the  month  of  August,  and  there  ascer- 
tained the  existence  of  the  war  between  France  and 
Germany.    The  repairs  were  completed  on  the  21st 
of  September,  but  the  master  under  the  advice  of 
his  consul,  did  not  set  sail  till  the  23rd  of  Decem- 
ber.   In  an  action  for  delay  in  delivery  of  the 
cargo,  it  was  held,  that  under  the  circumstances, 
the  risk  of  capture  was  such  that  the  delay  was 
justifiable.^ 

It  will  be  no  defence  to  an  action  on  a  cha^te^ 
party  for  not  sailing  on  the  voyage  towards  a  port 

»  Geipel  v.  Smith,  L.  K.  7  Q.  B.  404 ;  41  L.  J.  Q.  B.  153. 

•  The  San  Boman,  L.R.  5  P.O.  301 ;  Pole  v,  Cetoovitch,  SO  LJ.C.P.  l(fi; 
The  Heinrich,  L.  E.  3  A.  &  E.  424  j  The  Teutonia,  L.  IL  4  P.  C.  17L 
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reed,  or  that  the  port  is  in  a  state  of  blockade  if 
the  time  of  making  the  contract  the  owners  were 
VBxe  of  the  fact.^ 

"With  regard  to  blockades,  also,  it  is  clearly  laid 
>wn  that  a  contract  made  with  the  object  of  block- 
ie  running  is  not  illegal  in  the  view  of  our  law, 
ad  that  it  may  be  enforced  in  our  Courts. 

In  the  Helen, ^  Dr.  Lushington  said: — "What  is 
he  usage  as  to  blockade?"    There  are  several  con- 
Litions  to  be  observed  in  order  to  justify  the  seizure 
)f  a  ship  for  breach  of  blockade :  the  blockade  must 
3e  effectual  and  (save  accidental  interruption  by 
pveather)   constantly  enforced;  the  neutral  vessel 
must  be  taken  in  delicto ;  the  blockade  must  be  en- 
forced against  all  nations  alike,  including  the  belli- 
gerent one.    When  all  the  necessary  conditions  are 
satisfied,  then,  by  the  usage  of  nations,  the  belli- 
gerent is  allowed  to  capture  and  condemn  neutral 
vessels,  without  remonstrance  from  the  neutral  State. 
It  never  has  been  a  part  of  admitted  common  usage 
that  such  voyages  should  be  deemed  illegal  by  the 
neutral  State,  still  less  that  the  neutral  State  should 
be  bound  to  prevent  them ;  the  belligerent  has  not 
a  shadow  of  right  to  require  more  than  universal 
usage  has  given  him,  and  has  no  pretence  to  say  to 
the  neutral,  "You  shall  help  me  to  enforce  my 
belligerent  right  by  curtailing  your  own  freedom  of 
commerce,  and  making  that  illegal  by  your  own 

1  Medeiros  v.  Hill,  8  Bing.  231 ;  Harratt  v.  Wise,  9  B.  &  C.  712  j  Naylor 
V,  Taylor,  9  B.  &  C.  718  j  The  Tutela,  6  C.  Rob.  177. 

*L.B.  1A.&£.  1. 
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law  which  was  not  so  before."  This  doctrine  is  b« 
inconsistent  with  the  maxim  that  the  law  of  natioD! 
is  part  of  the  law  of  the  land.  The  fact  is,  the  law 
of  nations  has  never  declared  that  a  neutral  State 
is  bound  to  impede  or  diminish  its  own  trade  It 
Municipal  restriction. 

A  contract  may,  in  some  cases,  be  enforced, 
although  it  was  made  with  the  object  of  breakiii? 
the  law  of  a  foreign  country;  as  where  a  charter- 
party  made  with  the  intention  of  defeating  the 
Prcnch  revenue  laws,  was  held  to  be  valid,  on  th? 
ground  that  "one  nation  docs  not  take  notice  of  the 
revenue  laws  of  another."^ 
Piratea.  Losscs  arising  from  pirates  were  formerly  inclnd- 

ed  in  our  maritime  law  amongst  the  general  perils 
of  the  seas,^  and  probably  would  still  be  held  to  be 
so ;  though  as  piracy  is  now  one  of  the  enumerated 
perils  in  the  charter-party,  the  point  is  of  less  im- 
portance.' 

Piracy  is  forcible  robbery  at  sea,  whether  com- 
mitted by  marauders  from  outside  the  ship,  or  bv 
mariners  or  passengers  within  it.  The  essential 
element  is  that  they  "  violently  dispossess  the  mas- 
ter, and  afterwards  carry  away  the  ship  itself,  or 
any  of  the  goods,  with  a  felonious  intent."* 

Where  emigrant  cooly  passengers  murdered  the 
captain  and  portion  of  the  crew,  and  took  possession 

»  Plancbe  v,  Fletcher,   1   Dong.  251 ;  Simeon  v.  Bazett,  2  M.  &  S.  94; 
Speuce  V.  Chodwick,  16  L.  J.  Q.  B.  313. 

«  Kent's  Com.  302 ;  Abbott  on  8h.  13th  Ed.  461. 
a  Amould  on  M.  I.,  6th  Ed.,  Vol.  2,  769. 
♦  Att.  Gen.  of   IIong-Konp  v.  Kwok-a-Sing,  L.  R.  5  P.  C.  179  j  KeibiU 
V.  LoshingtoDi  4  T.  li.  783 ;  Palmer  t;.  Naylor,  23  L.  J.  £x.  323, 
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of  the  vessel  and  ran  her  ashore  in  order  to  escape, 
this  act  on  their  part  was  held  to  be  an  act  of  piracy, 
and  one  of  the  perils  insured  against.^  Assaulting 
a  ship  on  the  high  seas,  and  obliging  the  captain  to 
redeem  her  for  so  much,  or  for  a  certain  part  of  the 
cargo,  is  considered  clearly  to  be  piracy.^ 

So,  where  a  ship  laden  with  a  cargo  of  com  was 
forced  by  stress  of  weather  into  Elly  Harbour,  where 
there  happened  to  be  a  great  scarcity  of  corn,  the 
people  came  on  board  the  ship  in  a  tumultuous 
manner,  took  charge  of  her  and  weighed  her  anchor, 
by  which  she  drove  on  a  reef  of  rocks,  where  she 
was  stranded,  and  they  would  not  leave  her  until 
they  had  compelled  the  captain  to  sell  all  the  com 
at  a  certain  rate,  which  was  about  three-fourths  of 
the  invoice  price.  It  was  held  that  this  loss  fell 
within  a  capture  by  pirates.' 

The  term  "  robbers"  implies  that  the  loss  under  Eobbem  by 

,  -    _  land  or  by  Boa. 

the  exception  must  be  occasioned  by  an  act  of 
forcible  taking.^ 

In  a  recent  case,^  Bowen,  L.  J.,  said  "robbery 
imports  violence." 

Where  a  vessel  in  consequence  of  having  sprung 
a  leak,  put  into  an  intermediate  port  and  discharged 
her  cargo,  portion  of  which  was  stolen  from  the 
warehouse ;  in  an  action  on  the  policy  for  a  con- 

'  Palmer  v.  Naylor,  23  L.  J.  Ex.  323. 
»  Lex.  Mer.  149,  242. 
3  Nesbitt  V.  Loshington,  4  T.  R.  783. 
*  DeRotbschild  v.  The  Boyal  Mail  Steam  Co.,  21  L.  J.  Ex.  273. 
0  Steinman  v.  Angler  Une,  Ld.,  L.B.  (1891)  1  Q.B.  619 ;  7  Asp.  M.L.G,  46. 
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structive  total  loss,  it  was  held  "  that  the  loss  h 
rohhers,  although  not  expressly  mentioned  in  tk 
policy,  was  one  of  the  perils  iosured  against."^ 
Thieref.  The  term  "thieves,"   is  a  word    of  ambiguois 

meaning,  and  this  being  the  case,  such  a  constru^ 
tion  must  be  put  upon  the  word  as  is  most  in  idxm 
of  the  shipper,  and  not  most  in  favour  of  the  sbif- 
owner.    It  is  an  exception  framed  by  the  shipo^niff 
for  his  own  benefit,  and  it  behoves  him  to  use  sad 
language  as  to  make  clear  what  he  holds  tohe^ 
exception  under  it.    It  is  not  reasonahle  to  suppose, 
where  nothing  is  added  to  the  word  to  qualify  ® 
limit  or  define  its  meaning,  that  the   shipper  of  ^ 
goods^^intended  that  he  should  be  improtected  again^ 
thefts  by  the  crew  or  persons  on  board  the  ship* 
The  word  will  not,  therefore,  comprehend  thefts  br 
passengers  or  members  of  the  crew. 

In  Steinman  v.  Angier  Line,*  the  clause  in  ^ 
bill  of  lading  was  as  follows : — "  Pirates,  robbers,  or 
thieves  of  whatever  kind,  whether  on  board  or  not, 
or  by  land  or  sea."    There  was  also  a  provision  thai 
the  shipowners  were  not  to  be  liable  "for  otib 
respect  of  any  neglect  or  error  in  judgment  oa  the 
part  of  the  master,  pilot,  crew,  or  other  persons 
whosoever  in  their  service  or  employment."  Tto 
plaintiffs  were  the  owners  of  goods,  some  of  wiici 
had  been  stolen  by  some  of  the  stevedore's  me^ 
after  they  had  been  put  on  board  the  ship  at  the 
port  of  loading.    The  stevedore  imder  the  c)iBxt€t' 

^  DwarkadasB  Lalabhai  v.  Adamali  Snltanali,  3  B.  H.  C.  B.,  A.  C.  J>  ^' 
«  L.  E.  (1891)  1  Q.  B.  619  j  7  Asp.  M.  L.  C.  46. 


THIEVES.  587 

>a,rty  was  appointed  by  the  charterer,  but  paid  by 
-•tiid  in  the  service  of  the  ship ;  the  question  was 
-rvliether  the  shipowner  was  protected  by  the  excep- 
tion as  to  "  thieves."    The  Court  of  appeal  ruled 
he  was  not;  Bo  wen,  L.  J.,  in  the  course  of  his  able 
^^jiadgment  observed: — "  The  broad  principle  of  com- 
iiinercial  law  always  was  and  is  that  the  ship,  in  the 
:  alisence  of  express  provision  to  the  contrary,  was 
:  liable  to  the  cargo-owner  for  losses,  occasioned  by 
:  theftcommitted  on  board.    Robbery  imports  violence, 
ibut  *  theft,'   which  properly  speaking,  does  not, 
may  be  of  several  kinds.    There  may  be  the  as- 
:  sailing  thief  from  outside,  the  thief  who  *  breaks 
through  and  steals,'  there  may  be  a  thief  on  board 
among  those  who  are  lawfully  on  board ;  there  may, 
lastly  be  a  thief  among  the  crew.    The  controversy 
lias  principally  turned  upon  the  question  whether 
the  term  *  thieves'  ought  not  to  be  confined  to  the 
first  of  these  categories,  viz. :  the  depredators  outside 
the  ship."    .    .    . 

"  The  introduction  of  the  term  "thieves"  into  the 
exceptions  in  English  charter-parties  and  bills  of 
lading  is  of  late  date,  formerly  dangers  of  the  sea 
being  the  only  accidents  excepted.^  For  goods  stolen 
or  embezzled  the  master  was  liable,  unless  there  was 
vis  major}  By  degrees  the  list  of  exceptions  has 
expanded,  and  the  word  "thieves"  has  received  a 
judicial  interpretation  in  the  case  of  Taylor  v.  The 
Liverpool  and  Great  Western  Steam  Co.,^  where 
diamonds  which  were  being  conveyed  from  Liver- 

1  Abbott  5tb  Ed.  214.  >  1  M0II07  829.  >  L.  B.  9  Q.  B.  647, 
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pool  to  New  York,  were  stolen  when  on  board  ik 
ship,  either  on  the  voyage,  or  after  her  airiTd  i 
port,  hef ore  the  time  for  delivery  arrived,  but  tte 
was  no  evidence  to  show  whether  they  Trere  stole 
by  one  of  the  crew  or  by  a  passenger,  or  after  te 
arrival  by  some  person  from  the  shore.  It  i» 
there  held  in  effect  that  the  term  was  only  intend 
to  deal  with  thefts  by  persons  "not  belonging  t 
the  ship,"  an  expression  which,  however,  is  ami 
guous,  but  which  in  the  above  case  seems  to  be  usee 
as  equivalent  to  persons  outside  the  ship.  & 
thieves  may  "belong"  to  a  ship  in  two  ways.  Tk^ 
may  be  persons  who,  though  they  are  lawfully  « 
board,  have  nothing  to  do  with  the  service  of  \k 
ship;  or  they  may  be  the  master  and  crew  or  per- 
sons in  the  service  of  the  ship.  Is  the  language 
"thieves  of  whatever  kind,  whether  on  board  (^ 
not,  or  by  land  or  sea,"  intended  to  add  both  d 
these  classes  of  depredators,  or  only  the  fonnff 
class,  to  the  outside  "thieves?"  This  question  of 
construction  must  be  decided  on  the  broad  principle 
which  has  been  so  long  and  so  constantly  invoked 
in  the  interpretation  of  contracts  with  carriers  b/ 
sea  as  well  as  land,  viz.:  that  words  of  general  ex- 
emption of  liability  are  only  intended  (unless  the 
words  are  clear)  to  reheve  the  carrier  from  liability 
where  there  has  been  no  misconduct  or  default  on 
his  part  or  that  of  his  servants.  The  exceptions  are 
not  intended  to  excuse  the  carrier  from  the  obliga- 
tion of  bringing  due  skill  and  care  on  the  part  of 
himself  and  his  servants  to  bear  upon  both  the 
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^?ving  and  upon  the  carrying  of  the  cargo.  Even 
pases  ivithin  the  exceptions  the  shipowner  is  not 
->tected  if  default  or  negligence  on  his  part  or 
it  of  his  servants  has  contributed  to  the  loss. 
"  It  is  the  duty  of  the  shipowner  by  himself  and 
3  servants  to  do  all  he  can  to  avoid  the  excepted 
^rils ;  the  exception,  in  other  words,  limits  the 
jbbility,  not  the  duty.  Upon  this  ground,  it  was 
3ld  that  the  mere  introduction  into  the  list  of 
xceptions  of  the  words  *  thieves  of  whatever  kind,' 
:c.,  does  not  reUeve  the  shipowner  from  liability 
or  the  thefts  committed  by  those  in  the  service  of 
he  ship.  A  subsequent  clause  in  the  bill  of  lading 
5xempts  the  shipowner  from  liability,  for  neglect 
>r  error  in  judgment,  but  leaves  wilful  misconduct 
of  those  in  the  ship's  service  still  imtouched.  If 
it  was  intended  to  relieve  the  shipowner  from  Jiabi- 
lity  for  thefts  committed  by  persons  in  the  ship's 
service,  clear  and  expUcit  language  to  that  effect 
should  have  been  used." 

In  a  charter-party,  containing  the  usual  provision  strikea. 

for  payment  of  demurrage,  with  the  exception  "  no 

demurrage  to  be  paid  the  vessel  in  case  of  any  hands 

*  striking  work,'  which  may  hinder  the  loading  of 

vessel,"  the  word  "  strike"  is  to  be  understood  in  its 

ordinary  meaning,  that  is,  as  a  strike  of  workmen 

agamst  their  employers  in  the  ordinary  sense  of  the 

word.    Abandonment  of  the  work  by  the  workmen 

through  fear  of  cholera,  which  had  broken  out  in 

the  district,  is  not  a  "  strike"  withia  the  meaning 

of  "hands  striking  work."^ 

^  Stephens  v.  Harris^  6  Asp.  M.  L.  C.  102. 
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In  the  case  of  Budgett  v.  Binnington,^  tlie 
tiffs  being  the  consignees  under  a  bill  of 
incorporating  a  clause  in  the  charter-party,  fixing  t: 
number  of  lay-days  for  unloading,  and  alio  win 
days  for  demurrage,  sought  to  recover   from 
defendants,  who  were  the  shipowners,  a  sum  of  m«ir 
paid  to  them  under  protest  in  respect  of  a  claim  I A 
demurrage.    Neither  the  bill  of  lading  nor  the  chsr- 
ter-party  said  anything  about  dock  strikes.     Brtfe 
custom  of  the  port  of  Bristol,  cargoes  were  discharg- 
ed by  the  joint  act  of  the  shipowner  and  consignees. 
There  being  a  strike  among  the  labourers  emploTc: 
by  the  ship,  as  well  as  by  the  consignees  during  the 
lay-days,  the  unloading  was  prevented  and  couli 
not  be  continued  until  after  the  expiration  of  tk 
lay-days.     It  was  held,  that  the  contract  by  tk 
freighter  to  pay  demurrage  to  the  shipowner,  if  the 
ship  is  not  unloaded  at  the  expiration  of  a  fixed 
number  of  lay-days,  is  an  absolute  one,  subject  to 
the  shipowner  doing  nothing  to  prevent  the  unload-    ' 
ing;  and,  consequently,  where  the  ship  is  being 
unloaded  by  the  joint  act  of  the  shipowners  and 
freighters,  and  under  a  contract  between  the  ship- 
owners and  stevedores,  the  latter  employ  the  neces- 
sary dock  labourers,  and  delay  in  unloading  is  caused 
by  a  strike  of  the  labourers  employed  on  behalf  of 
the  shipowners  and  freighter,  the  freighter  is  not 
relieved  from  his  liability  to  pay  demurrage,  as  tie 
shipowners  have  no  control  over  the  labourers. 

'  L.  E.  25  Q.  B.  D.  320;  L.  B.  (1891)  1  Q.  B,  35. 
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Where  a  strike  is  a  circumstance  arising  from  the 
application  of  the  custom  of  the  port,  and  delay  is 
consequently  occasioned  by  reason  of  that  custom, 
the  charterers  are  not  liable  under  the  charter-party, 
for  the  delay  in  the  discharge  of  the  cargo.  Thus, 
where  by  a  charter-party,  the  plaintiflE's  ship  was  to 
proceed  to  a  port  named  with  the  cargo,  and  there 
"  be  discharged  with  all  despatch  as  customary,  and 
ten  days  on  demurrage  over  and  above  said  lying 
days  at  6d.  per  net  register  ton  per  day."  The  dis- 
charge of  the  cargo  was  delayed  for  four  days  owing 
to  a  strike  of  dock  labourers  employed  by  the  dock 
company,  who,  by  the  custom  of  the  port,  did  the 
work  of  discharge  both  for  the  shipowners  and  the 
charterers : — It  was  held,  that  the  charterers,  were 
not  liable  for  the  delay,  the  words  "  to  be  discharged 
with  all  despatch  as  customary,"  meaning  that  the 
cargo  was  to  be  discharged  with  all  reasonable  des- 
patch, having  regard  to  the  actual  circumstances 
and  manner  of  discharging  cargo  customary  at  the 
port  of  discharge,  and  that  no  definite  time  was  fixed 
by  the  charter-party  within  which  the  cargo  was  to 
be  discharged.^ 

The  defendants  chartered  the  plaintiffs'  ship  for 
carriage  of  a  cargo  of  coal  from  the  Tyne  to  Lon- 
don to  the  Pool,  Regent's  Canal,  Victoria  Dock,  the 
Derricks,  or  Beckton,  as  ordered,  and  deliver  the 
cargo  to  the  order  of  the  charterer.  Amongst  the 
exceptions  in  the  clause  as  to  the  lay-days  for  load- 

*  Castlegate  Steamship  Co.  v.  Dempsey,  L.R.  (1892)  1  Q.B.  854;  Hick  v. 
Eaymond,  L.  B.  (1898)  A.  C.  22. 
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ing  and  dischargiDg  the  cargo  was  "  strikes  of  work- 
men." The  defendants  ordered  the  ship  to  the 
Regent's  Canal.  Before  the  arrival  of  the  ship,  a 
strike  of  the  coal-porters  there  commenced,  but  al- 
though the  defendants  might  have  stopped  the  ship 
at  Gravesend  and  ordered  her  to  some  other  berth  to 
discharge,  they  did  not  do  so.  The  ship  accordingly 
arrived  at  the  Regent's  Canal,  but  could  not  be  dis- 
charged in  consequence  of  the  strike.  In  an  action 
to  recover  damages  for  demurrage  and  detention  of 
the  ship  at  the  port  of  discharge : — Held,  that  the 
defendants  were  entitled  imder  the  charter-party  to 
order  the  ship  to  the  Regent's  Canal,  and  to  adhere 
to  that  order,  notwithstanding  the  strike,  and  that 
the  delay  in  discharging  the  ship  having  been  caused 
by  the  strike,  they  were  protected  from  liability  for 
demurrage  or  detention  by  the  exception  in  the 
charter-party.  Lord  Esher,  M.  R.,  saying:— The 
mere  fact  of  a  strike  at  the  port  of  discharge  would 
not  of  itself  exonerate  the  charterers  from  liability 
for  delay,  if  by  any  reasonable  efforts  on  their  part 
they  could  have  taken  delivery.^ 
Bifmtry.  In  Atkinson  v.  Great  Western  Insurance  Co.,*  in 

the  New  York  Court  of  Common  Fleas,  after  an 
elaborate  discussion  of  the  history  and  meaning  of 
the  word,  Daly,  C.  J.,  said: — That  barratry  "as* 
marine  term  means  an  intentional  injury  to  the 
vessel,  or  to  the  cargo,  or  some  unlawful,  fraudulent, 
or  criminal  act,  whereby,  or  in  the  prosecution  of 
which,  loss  or  injury  arises  to  the  owners  of  the 

>  Balman  v.  Feawick,  63  L.  J.  Q.  B.  128.  •  27  L.  T.  108* 
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vessel,  or  of  the  cargo,  or  to  the  insurers ;  and  does 
not  embrace,  what  in  the  law  is  denominated  negli- 
gence." 

Barratry  may  be  termed  any  fraudulent  or  crimin- 
al conduct  against  the  owner  of  the  ship  or  goods 
by  the  master  or  mariners,  in  breach  of  the  trust 
which  is  either  expressly  or  impliedly  reposed  in 
them,  and  to  the  injury  of  the  owners;  although  it 
may  not  be  done  with  intent  to  injure  them,  or  to 
benefit  at  their  expense,  the  master  or  mariners,  and 
therefore  a  master  is  not  warranted  in  going  into  an 
enemy's  settlement  to  trade,  even  where  permitted, 
though  his  cargo  could  be  more  speedily  and  cheaply 
completed  there :  and  if  the  ship  is  seized  and  con- 
fiscated in  consequence  of  such  act,  the  same  is 
barratrous,  for,  trading  with  an  enemy  is  an  illegal 
act,  ^  except  in  this  and  similar  cases,  fraud  is  a 
necessary  ingredient  in  barratry.^  It  has  been  held 
that  fraud  and  barratry  were  in  effect  words  of  co- 
extensive  import ;  that  is,  that  barratry  included 
every  species  of  fraud  in  relation  of  the  master  to 
his  owners,  by  which  the  subject  matter  insured 
might  be  endangered.'  Thus,  if  the  master  sail  out 
of  port  without  paying  port  dues,  whereby  the  goods 
are  forfeited,  lost  or  spoiled,  that  is  barratry.* 

Barratry  is  an  act  of  fraud  which  in  the  sense 
used  in  policies  can  be  committed  only  against  the 

*  Earle  r.  Rowcroft,  8  East.  126. 
«  Phyn  V,  Royal  Ex.  Ass.  Co.,  7  T.  R.  505. 
*  Knight  V.  Cambridgo,  1  Sir.  581 ;  Robortsou  v.  Ewer,  1  T.  R.  127, 

♦  Stamma  v.  Brown,  2  Str.  1174. 
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owner  of  the  ship,  ^  and  is  not  directed  against  tk 
owner  of  the  goods  which  are  lost ;  and  hoveTB 
innocent  may  be  the  owner  of  the  goods  who  seeb 
to  recover  against  the  underwriter,  yet  if  the  ownff 
of  the  ship  concurs  in  the  act  which  caused  the  te 
it  takes  from  it  the  character  of  barratry ;  neite 
wUl  it  be  so  where,  owing  to  the  negligence  of  tk 
owner,  the  mariners  take  smuggled  goods  on  boani 
in  consequence  of  which  she  is  seized  and  confisca- 
ted, ^  but  otherwise  where  the  master  smuggled  goiKJ 
on  board  without  the  owner's  knowledge.^ 

Where  the  owner  of  a  ship,  by  his  contract,  places 
the  entire  vessel  for  a  time  under  the  sole  conte 
of  the  freighter,  during  that  time  any  act  of  tk 
owner  of  the  vessel,  done  in  fraud  of  the  freight* 
is  an  act  of  barratry.*  It  equally  amounts  to  ter- 
ratry  if  the  master,  being  a  part-owner,  fra* 
lently  sells  the  ship  and  cargo,  and  applies  tli3 
proceeds  to  his  own  use.^ 

A  deviation  if  for  a  fraudulent  purpose,  is  bana- 
try  ;^  and  not  otherwise/  If  the  master  isc^^' 
pelled  by  the  mutiuous  violence  of  the  crew,  w 
deviate  from  his  course,  this  will  be  barratry  of  tt^ 
mariners,  but  not  of  the  master.®  It  will  be  to^ 
try  if  the  vessel  is  lost  by  the  fraudulent  iniscon- 

*  Nutt  V.  Bourdieu,  1  T.  R.  323. 

■  Pipon  V.  Cope,  1  Camp.  434.  ^ 
»  Havelock  v,  Hancill,  3  T.  R.  277 ;  Cory  v.  Burr,  L.  E.  8  App-  ^  ^ 

*  Soarea  v.  Thornton,  7  Taunt.  627. 

■  Jones  V,  Nicholson,  23  L.  J.  Ex.  330. 

•  Dixon  V,  Reid,  5  B.  &  A.  597 ;  Ross  v.  Hunter,  4  T.  R  33. 
» Phyn  V.  Royal.  Ex.  Ass.  Co.,  7  T.  R.  COS. 
«  Soott  V.  Thompson,  1  B.  &  P.  N.  R.  181, 
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duct  of  the  master.^  Also  if  the  master  acts  con- 
trary to  instructions,  though  for  the  henefit  of  the 
owner,  in  consequence  of  which  the  vessel  is  lost.* 
So  also  will  an  intentional  breach  of  blockade  with- 
out owner's  authority  be  an  act  of  barratry.' 

As  the  shipowner  is  exempted  from  liability  by 
the  present  exception  from  all  losses  arising  from 
'  the  barratry  of  the  master  or  mariners,  the  owner 
of  the  goods  looks  to  the  underwriter  in  such  cases, 
and  the  instances  are  very  rare  in  which  the  ques- 
tion under  the  charter-party  or  bill  of  lading,  has 
"been  judicially  determined :  and  in  those  cases  where 
the  insurer  has  successfully  defended  an  action  on 
the  policy  on  the  ground  that  the  loss  did  not  arise 
from  the  barratry  of  the  master  or  mariners,  the 
same  has  been  covered  by  other  exceptions  in  the 
hill  of  lading.* 

It  has  been  ruled  that  an  act  of  the  master,  not 
amounting  to  a  fraudulent  violation  or  wilful  aban- 
donment of  his  duty  to  his  owner  is  not  barratry,*^ 
nor  is  the  stowage  of  goods  on  deck  in  contraven- 
tion of  the  shij)per's  orders  a  barratrous  act." 

Where  the  master  has  acted  with  the  assent  of 
the  owners,  his  acts  are  not  barratrous.^  But  the 
mere  fact  of  his  being  a  part-owner  will  not  pre- 

^  Arcangelo  v.  Thompson,  2  Camp.  620. 
«  Moss  r.  Byrom,  6  T.  R.  379. 
»  Goldflchmidt  v.  Whitmore,  3  Taunt.  508. 
*  CoBsman  v.  The  British  America  Assarance  Co.,  67  L.  J.  P.  0. 17. 
^  Williams  v.  Suffolk  Sea  Ins.  Co.,  8  Summers  614. 
•  Atkinson  v.  G.  W.  Ins.  Co.,  27  L.  T.  103. 
">  Nutt  V.  Bourdien,  1  T.R.  323 ;  Ilobbs  v.  Ilannam,  8  Camp.  93 ;  Stamma 
V,  Brown,  2  Str.  1174. 
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vent  the  possibility  of  his  committing  barratiy  as 
against  the  other  part-owners,^  And  if  the  ship 
has  been  chartered,  so  as  to  give  the  charterer  pos- 
session and  control  of  her  for  the  time  being,  acb 
may  be  committed  against  him  which  will  be  bar- 
ratrous, although  the  shipowner  may  haye  ordered 
or  assented  to  them;*  a  loss  by  scuttling  would, 
imder  a  policy  on  goods,  be  barratry,  although  tie 
scuttling  were  done  with  the  knowledge  of  tk 
shipowner,  if  it  was  without  the  knowledge  of  the 
freighter.' 
Fire.  The  exception  of  "  fire"  is  important  in  relatiw 

to  the  liability  of  the  conmion  carrier  for  goods 
destroyed  by  that  means,  though  accidentally  ;*affii 
as  it  is  no  protection  where  there  is  actual  fault  or 
privity  on  the  part  of  the  owner,  it  coincides  ffl 
effect  with  the  statutory  limitation  contained  ifl 
the  Merchant  Shipping  Act  of  1854,*^  which  provides: 
"  That  no  owner  of  any  sea-going  ship,  or  staw 
therein,  shall  be  liable  to  make  good  any  loss  or 
damage  that  may  happen  without  his  actual  fault « 
privity,  (that  is  to  say)  1.  Of  or  to  any  ff^ 
merchandize,  or  other  things  whatsoever,  taken  m  ^^ 
put  on  board  any  such  ship,  by  reason  of  any  to 
happening  on  board  such  ship,"  and  the  except 
will  extend  beyond  this  to  every  owner  of  a  shipi 

*  Jones  V.  Nicholson,  10  Ex.  28. 

*  Soares  v.  Thornton,  7  Taont.  627. 

*  lonidos  V.  Pender,  27  L.  T.  244 ;  The  Chasca,  L.  B.  4  A.  &  £•  ^ 

•  Forward  v.  Pittard,  1   T.  R  27  j  Trent  Navigation  Co.  v.  Wool 
Dong.  287. 

•  17  &  18  Vict.  c.  104,  B.  603. 
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\rlietlier  sea-going  or  not,  who  makes  the  stipula- 
tion. And  as  the  master's  ordinary  responsibilities 
are  not  lessened  or  taken  away  by  sec.  516,  by  the 
fact  of  his  being  an  owner  or  part-owner  of  the 
vessel,  he  is  excluded  from  the  benefit  of  the  limita- 
tion, unless  "fire"  is  specially  excepted  in  the 
charter-party. 

It  was  held  in  a  case  where  goods  had  been  destroy- 
ed by  fire  while  on  board  a  lighter  not  belonging  to 
the  owners  of  the  ship,  for  the  purpose  of  being  con- 
veyed from  the  shore  to  the  ship,  that  it  did  not 
come  within  the  meaning  of  the  statute  26,  Geo.  III., 
c.  86,  sec.  2,  which  has  been  re-enacted  by  the  above 
statute,  and  that  the  owners  were  responsible  for 
them  as  at  common  law.^ 

Where  fire  did  not  form  one  of  the  exceptions  in 
the  bill  of  lading,  it  was  held  that  if  the  goods  are 
not  in  the  ship,  but  put  out  of  it  on  shore,  and  with- 
out notice  to  the  consignees,  where  they  are  destroyed 
by  fire,  the  only  defence  of  the  owners  is  at  common 
law,^  as  "  fire"  is  not  within  the  exceptions  "  perils 
of  the  seas"  or  "  dangers  of  the  river."® 

Where  the  goods  are  landed  and  warehoused,  and 
it  appears  that  the  shipowner  still  retains  the  custody 
and  possession  of  them,  not  as  a  warehouseman,  but 
as  a  common  carrier,  he  will  be  liable  as  such  for 
any  loss  or  injury  arising  from  fire,  unless  he  can 
show  that  he  is  exempted  by  the  charter-party.* 

>  Morewood  v.  PoUok,  22  L.  J.  Q.  B.  250. 

*  Bourne  v.  Gatliffe,  7  M.  &  G.  850. 

*  The  New  Jersej  Steam  Nav.  Co.  v.  Merchant's  Bank,  6  How.  844 ; 
OarriBon  v.  Memphis  Insurance  Co.,  19  How.  312;  Airey  v.  Merrill,  2  Cor. 
C.  C.  8 ;  Cos  V.  Peterson,  30  Ala.  608 ;  Ang.  on  Car.  s.  166  (a.) 

*  Ching  Hong  v.  Sing  Moh,  I.  L.  B.  4  Gal.  786. 


598  FIRE. 

The  use  of  the  word  "  other'*  before  "  dangers 
and  accidents  of  the  seas"  &c.,  in  the  charter-party 
does  not  render  "fire"  a  peril  of  the  sea,  or  limit  it 
to  fire  on  board  the  ship. 

Where  a  portion  of  the  cargo  shipped  by  the 
charterer  is  destroyed  by  fire  during  the  loading  of 
the  vessel,  the  owners  cannot  insist  upon  the  char- 
terer reloading  cargo  to  take  the  place  of  that  which 
was  burned ;  neither  can  the  charterer  insist  upon 
reloading  such  portion  of  the  cargo,  each  party,  as 
regards  those  bales  shipped  and  burned,  having 
pro  tanto  fulfilled  their  respective  obligations  under 
the  charter-party.  The  charterer  would  be  under 
no  liability  to  pay  freight  for  the  bales  burned, 
which  the  owners  had  lost.  The  space  which  had 
been  occupied  by  the  burned  cargo  becomes  vacant 
space  in  the  ship,  and  the  only  obligation  then  at- 
taching to  the  charterer  is  to  fill  up  the  residue  of 
the  space  in  the  ship,  and  when  this  is  done  the 
charterer  will  be  held  to  have  loaded  a  full  and  com- 
plete cargo.  Thus,  where  the  defendants  chartered 
the  plaintiff's  ship  for  the  carriage  of  a  full  cargo 
of  jute  at  \l.  17s.  Qd.  per  ton.  By  the  charter-party, 
which  contained  the  usual  exception  of  "  fire,"  it 
was  stipulated  that  the  captain  should  sign  bills  of 
lading  at  any  rate  of  freight  without  prejudice  to 
the  charter-party  or  to  the  owner's  lien,  provided 
that  the  bill  of  lading  freight  in  the  aggregate  should 
fully  cover  the  freight  due  under  the  charter-party 
(5,600^).  The  defendants  shipped  1,519  tons  under 
bills  of  lading,  making  freight  payable  at  Xl.  55. 
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per  ton.    A  fire  broke  out,  wliicli  destroyed  1,000 
tons  of  the  goods  so  shipped,  and  delayed  the  sailing 
of  tlie  ship.    The  defendants  refused  to  load  any 
more  goods,  upon  which  the  plaintiffs  filled  up  the 
ship   with  goods — some  at  11.  5s.  per  ton,  some  at  a 
loT\"er  rate.    In  an  action  by  the  plaintiffs  for  breach 
of  the  charter-party,  in  not  loading  a  full  cargo : — 
Held,  affirming  the  decision  of  Pollock,  B.,  that  the 
space  occupied  by  the  goods  destroyed  by  fire  was 
taken  out  of  tlie  charter-party,  the  defendants   not 
being  liable  to  pay  freight  in  respect  of  such  goods, 
nor  bound  nor  entitled  to  ship  fresh  cargo  to  fill  up 
the  space  which  had  been  occupied  by  them,  and 
that  the  freight  which  the  plaintiff's  received  from 
other  persons  for  goods  carried  in  such  space  belong- 
ed to  the  plaintiffs,  and  ought  not  to  be  taken  into 
account  in  reduction  of  the  damages  recoverable 
from  the  defendants.    Held,  further,  that  the  fire 
only  absolved  the  defendants  from  payment  of  the 
freight,  which  would  have  been  payable  on  the  goods 
destroyed  by  fire  according  to  the  bills  of  lading, 
and  that  after  the  fire,  the  total  amount  of  freight, 
for  which  the  defendants  were  liable,  was  5,600i ; 
less  11.  58.  per  ton,  on  the  1,000  tons  destroyed  by 
fire,  not  5,600^ ;  less  the  charter  freight  of  1^.  17«. 
6d.  per  ton,  on  such  1,000  tons.  ^ 

The  proximate  cause  of  heat  cannot  bo  brought 
within  the  legal  import  of  the  exception  of  dangers 
of  the  seas.^ 

»  Aitkon  V.  Emsthauson,  L.  R.  (1894)  1  Q.  B.  773. 
•  Tho  Froedora,  L.  R.  3.  P.  C.  504, 
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Ice,  FroBt  WhcTC  a  VGSsel  WES  f  rozeii  into  the  port  during 

the  loading,  and  could  not  sail,  owing  to  the  ice,  for 
some  time  after  the  loading  was  finished,  it  was  held^ 
that  the  charterer  was  not  liahle  to  jpaLj  for  that 
delay.^ 

The  charter-party  in  Kay  v.  Field*  stipolatod  that 
the  plaintiff's  ship  should  proceed  to  Cardiff  East 
Bute  Dock,  and  there  load  a  full  and  complete  cargo 
of  rails :  detention  of  frost,  floods,  &c.,  not  to  be 
reckoned  as  lay-days.     There  are   two   docks  at 
Cardiff — the  East  and  West  Bute  Docks  which  are 
connected  by  a  short  canal,  and  also  by  a  railway 
which  runs  along  the  quays  round  both  of  the  docks. 
The  West,  but  not  the  East,  Bute  Dock  was  connect- 
ed by  a  junction  canal  with  another  canal — the  G. 
canal.    There  are  five  or  six  manufacturers  of  rail 
iron  at  Cardiff,  all  of  whom,  with  the  exception  of 
the  charterer's  agents  had  wharves  either  in  the  East 
or  West  Bute  Docks ;  and  who  were  accustomed  to 
load  vessels  in  the  East  Bute  Dock  either  from  the 
quays  or  from  lighters  alongside  the  vessels.    The 
charterer's  agents  had  their  wharf  for  the  deposit 
of  iron  on  the  G.  canal,  and,  in  order  to  load  a  vessel 
in  the  East  Bute  Dock,  were  accustomed  to  bring 
their  iron  in  lighters  from  their  wharf  on  the  G. 
canal,  along  the  junction  canal  into  the  West  Bute 
Dock,  thence  along  the  short  canal  into  the  East 
Bute  Dock,  where  the  vessel  to  be  loaded  was  berth- 

»  Pringle  v,  Mollett,  6  M.  &  W.  80. 

»  L.  K.  10  Q.  B.  D.  241 ;  52  L.  J.  Q.  B.  17  j  Grant  r.  Corerdale,  L.  B.  9 
App.  Caa.  470}  03  L.  J.  Q.  B.  4C2. 
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ed.      The  whole  cargo  of  iron  was  deposited  at  the 
agent's  wharf  in  anticipation  of  the  arrival  of  the 
plaintiff's  ship  which,  on  arrival,  was  herthed  in  the 
lEast  Bute  Dock,  but  the  loading  by  means  of  lighters 
Tvas  interrupted  for  fifteen  days  by  a  frost,  which 
covered  with  ice  the  junction  canal  leading  from 
tlie  agent's  wharf  to  the  West  Bute  Dock.     In  an 
action  by  the  shipowners  for  demurrage,  Brett,  L.  J., 
in    delivering  judgment  for  the  plaintiffs,  said : — 
"The  charter-party  in  this  case  is  made  not  with 
freighter's  agents,  nor  by  one  of  the  five  or  six 
manufacturers  of  iron  rail,  but  it  is  made  by  an 
ordinary  charterer.     Under  the  terms  of  that  charter 
the  ship  is  to  proceed  not  to  Cardiff,  but  to  Cardiff 
East  Bute  Dock,  and  there  to  load,  in  the  customary 
manner,  a  full  and  complete  cargo  of  iron.    The 
shipowner  here  has  no  means  of  knowing  from  which 
of  these  many  manufacturers  the  railway  iron  will 
come ;  he  cannot  tell  whether  it  is  deposited  in  the 
East  Bute  Dock,  or  in  the  West  Bute  Dock,  or  at 
the  wharf  belonging  to  freighter's  agents.     The 
duty  of  the  shipowner,  under  this  charter-party,  is 
to  take  the  ship  to  Cardiff  East  Bute  Dock,  and 
when  he  has  done  that,  and  put  her  in  a  berth 
ready  to  be  loaded,  his  duty  is  over.    It  then  be- 
comes the  duty  of  the  charterer,  immediately  the 
ship  is  in  her  berth  ready  to  load,  to  begin  to  load 
her  cargo,  or  else  to  pay  demurrage  for  the  delay. 
The  first  question  in  this  case  is  whether  this  char- 
ter-party ought  to  be  construed  with  relation  to  the 

79 
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circumstances  as  if  the  East  Bute  Dock  were  the 
only  harhour  at  Cardiff.    It  is  clear  from,  the  char- 
ter-party itself  that  it  relates  to  the  loading  of  cai^o 
in  the  East  Bute  Dock  only,  and  that  it  ought  not  to 
he  construed  with  regard  to  anything  which  may  have 
happened  in  the  West  Bute  Dock  or  in  the  town  of 
Cardiff.    When  may  that  loading  he  said  to  com- 
mence?  Unless  there  is  something  peculiar^  all  the 
stipulations  in  the  charter-party  with  regard  to  the 
loading  apply  to  the  place  where  such  loading  is  to 
he  done.    The  conveyance  of  the  goods  to  the  place 
of  loading  is  no  part  of  the  loading ;  hut  the  loading 
hegins  in  and  at  the  place  named  in  the  charter- 
party,  and  is  not  confined  to  the  actual  lifting  of  the 
goodson  hoard  the  ship.  That  was  decided  in  Hudson 
V.  Ede/  where  it  was  held,  that  primd  facte  the  in- 
terpretation of  such  a  charter-party  as  this  that  the 
loading  commences  at  the  place  where  it  is  said  that 
the  loading  is  to  he  done,  which  here  is  the  East  Bute 
Dock.    The  stipulation  of  excuse  for  not  loading  is 
confined  to  the  same  place  as  that  to  which  the  stipu- 
lation for  loading  applies.    The  exception  is  limited 
in  the  same  way  as  the  ohligation,  and  the  detention 
here  is  a  detention  of  the  ship  hy  reason  of  the  char- 
terer heing  prevented  from  loading  hy  frost.  The  ohli- 
gation is  to  load  in  the  East  Bute  Dock,  and  there- 
fore the  prevention  from  loading  vciu^i  primd  facie 
he  a  prevention  hy  frost  from  loading  in  that  dock. 
It  was  said  that  this  matter  would  he  altered,  even 
without  the  circumstances  to  which  we  must  here- 

»  L.  B.  3  Q.  B,  412  j  37  L.  J.  Q.  B.  166. 
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after  refer,  by  the  words  'and  there  load  in  the  cus- 
tomary manner; '  but  these  words  refer  to  the  cus- 
tomary manner  of  loading  in  the  East  Bute  Dock, 
which  is  the  dock  named  in  the  charter-party,  so 
that  everything  must  happen  in  the  East  Bute  Dock. 
It  was  further  said,  that  under  the  circumstances  of 
this  case  the  loading  commenced  before  the  arriyal 
of  the  iron  at  the  East  Bute  Dock  namely,  when  the 
iron  was  conveyed  from  the  wharf  belonging  to 
freighter's  agent,  which  was  half  a  mile  from  the 
East  Bute  Dock.    The  question  arises,  under  what 
circumstances  can  one  go  beyond  the  limits  of  the 
port  or  dock  if  named.    There  are  circumstances 
under  which  the  loading  can  be  said  to  have  com- 
menced beyond  the  limits  of  the  port  which  is 
named.    That  was  decided  in  the  case  of  Hudson  v. 
Ede,^  the  circumstances  in  which  it  is  admitted, 
were  exceptional.    There  the  obligation  on  the  part 
of  the  shipowner  was  to  take  his  ship  to  the  port  of 
Sulina  and  load  a  cargo  of  grain.    Primd  facie  the 
loading  was  to  be  done  in  the  port  of  Sulina,  and  it 
was  declared  that  imless  there  were  peculiar  circum- 
stances the  loading  would  commence  in  the  port  of 
Sulina,  as,  by  way  of  example,  by  taking  goods  from 
the  shore  out  to  the  ship.    It  was,  however,  proved, 
not  that  some,  but  that  all  of  the  shippers  who  ship- 
ped grain  at  Sulina  brought  it  down  in  lighters  from 
Galatz,  a  port  above  a  hundred  miles  up  the  river 
Danube,  and  taking  it  alongside  the  ship,  there 

>  L.  R.  3  Q.  B.  412 ;  Kearon  v.  Pearson,  31  L.  J.  Ex.  1 ;  AsHoroft  v«  The 
Crow  Orchard  Col.  Co.,  h.  B.  9  Q.  B.  640. 
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loaded  the  grain.    The  Court  also  relied  on  the  fact 
that  every  shipper  shipped  grain  in  this  way  at  the 
port  of  Sulina ;  and  consequently,  when  an  exception 
is  found  in  the  charter-party  which  relieves  the 
shipper  in  the  case  of  frost,  it  must  be  taken  to  ha\T 
been  known  by  the  parties  that  the  grain  would 
come  from  Galatz ;  that  there  was  only  one  way  of 
loading  the  ship ;  and  that  the  exception  applied  to 
the  whole  of  the  distance  from  Galatz,  although 
that  place  was  not  in  the  port  of  Sulina.     It  is 
obvious  from  the  observations  made  in  that  case  by 
Mr.  Justice  Blackburn,  together  with  the  addition 
made  by  Chief  Baron  Kelly  at  the  instigation  of 
Mr.  Justice  Willes,  that  the  foundation  of  the  judg- 
ment is  that  every  shipper  must  be  taken  to  hare 
shipped  grain  in  the  manner  stated.    The   present 
case  comes  within  the  general  rules  applicable  to 
the  interpretation  of  an  ordinary  charter-party,  but 
it  does  not  come  within  the  exception  in  Hudson  «?. 
Ede.^    If  it  is  to  be  taken  that  this  case  was  decided 
on  the  words  *  and  there  load  in  customary  manner,' 
I  am  also  unable  to  agree  with  the  decision^  for 
that  stipulation  has  no  application  here." 

Where  a  vessel  was  chartered  to  load  a  full  and 
complete  cargo  of  coals  in  a  dock  which  was  on  a 
canal,  by  which  coals  were  brought  from  the  collieary 
in  flats  alongside  the  vessel  to  be  loaded.  In 
consequence  of  a  sudden  frost,  the  loading  of  the 
vessel  was  delayed  for  a  considerable  period.  It  was 
held,  that  the  circumstance  of  the  canal  having  been 

'  L.  B.  3  Q.  B.  412. 
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stopped  by  the  frost,  was  no  answer  to  an  action  for 
daxnages  for  the  detention  of  the  vessel.^  In  this 
cstse  it  was  stipulated  in  the  charter-party,  that  the 
vessel  should  be  loaded  with  "usual  despatch," 
■wMch  it  was  ruled,  meant  the  usual  despatch  of  per- 
sons who  have  a  cargo  in  readiness  for  the  purpose 
of  loading. 

By  a  charter-party,  the  owner  of  the  ship  agreed  Unavoidable 

accidents. 

tliat  she  should  proceed  direct  to  Ichaboe,  and  there 
load  a  full  and  complete  cargo  of  guano,  by  the 
sliip's  boats  and  tackle,  and  by  the  labour  of  the 
crew,  and  being  so  loaded,  should  proceed  therewith 
to  Cork  or  Falmouth,  &c.,  and  deliver  the  same  on 
being  paid  freight,  at  4il.  158.  per  ton,  "  restraint  of 
princes  and  rulers,  the  act  of  God  and  the  Queen's 
enemies,  fire  and  perils  of  navigation,  always  ex- 
cepted/'   Twenty-one  working  days  to  be  allowed 
to  the  charterers,  if  the  ship  were  not  sooner  dis- 
charged, at   the    port  of  unloading.     The  char- 
terers to  ship  bags  and  other  materials  requisite 
for  loading  the  ship,  and  to  supply  the  stores  for 
the  vessel,  at  cash  prices,  for  the  voyage,  and  to 
deduct  the  amounfc  from  the  balance  of  freight;  but 
in  the  event  of  the  vessel  being  lost  or  any  other 
tmforeseen  causes  preventing  the  completion  of  the 
charter-party,  the  owner  agreed  to  pay  the  charterers 
the  amount  of  their  disbursements  for  such  stores.* 
To  a  declaration  on  this  charter-party,  alleging  as  a 
breach  of  it,  that  the  defendant,  the  shipowner,  did 

^  Kearon  v.  Pearson,  81  L.  J.  £z.  1. 
>  HiUs  V.  Saghrae^  15  M.  &  W.  253. 
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not  load  a  full  and  complete  cargo  of  guano  on  board 
the  ship  at  Ichaboe,  it  was  pleaded  by  the  defendant, 
that  he  was  prevented  from  doing  so  by  an  unfore- 
seen cause,  namely,  that  on  arrival  of  the  ship  at 
Ichaboe,  and  within  a  reasonable  time  afterwards, 
no  guano  was  to  be  found  there ;  and  that  he  had 
paid  to  the  plaintiffs  the  amount  of  their  disburse- 
ments for  stores  for  the  vessel : — Held,  that  this  plea 
was  bad  in  substance,  for  that  the  fact  of  no  guBrno 
being  found  was  not  such  an  "  unforeseen  cause 
preventing  the  completion  of  the  charter-party," 
as  entitled  the  defendant  to  pay  the  amount  of  the 
disbursements,  and  treat  the  charter-party  as  at 
an  end,  but  that  he  was,  nevertheless,  bound  by  his 
positive  contract  to  load  a  full  cargo. 

Where  the  defendant  agreed  by  charter-party  to 
load  the  plaintiff's  ship  with  coal,  in  regular  and 
customary  turn,  "except  in  cases  of  riots,  strikes,  or 
any  other  accidents  beyond  his  control,  which  might 
prevent  or  delay  her  loading."  To  an  action,  for 
breach  of  the  above  covenant  in  the  charter-party, 
the  defendant  pleaded  that  he  was  prevented  loading 
the  vessel  by  a  snow-storm,  which  rendered  it  im- 
possible to  bring  the  cargo  to  the  agreed  place  of 
shipment : — It  was  held,  on  demurrer,  that  a  snow- 
storm was  not  an  "accident"  within  the  meaning  of 
the  exception,  and  that  the  plea  was  bad.^  WiUes, 
J.,  observing : — "  Was  the  snow-storm  'an  accident 
beyond  the  control'  of  the  defendant.  ?  No  doubt 
it  was  beyond  his  control,  but  was  it  an  accident? 

^  Fenwiok  v.  Schmalz,  L.  E.  3  G.  P.  313. 
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I  think  not,  because  an  accident  is  not  the  same  as 
an  occurrence,  hut  is  something  that  happens  out 
of  the  ordinary  course  of  things.  A  fall  of  snow  is 
one  of  the  ordinary  operations  of  nature,  and  is  an 
incident  rather  than  an  accident ;  and  therefore, 
without  going  into  the  rule,  that  general  words  are 
to  be  restricted  to  the  same  genus,  as  the  specific 
words  which  precede  them,  I  think  this  natural  oc- 
currence did  not  come  within  the  terms  of  the 
exception  in  the  charter-party." 

This  exception  will  not  cover  a  loss  arising  from  Accidents  to 

■■■  "  machinery, 

the  breaking  of  the  chain  used  to  discharge  cargo,  ^^^^^t  °^ 
as  such  a  chain  does  not  come  under  the  term 
machinery,  which  applies  only  to  the  machinery  by 
which  the  vessel  is  propelled.^ 

If  salvage  services  become  necessary  from  the 
breaking  down  of  any  portion  of  the  machinery,  and 
are  rendered  to  the  ship,  whereby  the  cargo  is  saved, 
the  owners  of  the  salving  vessel,  though  also  owners 
of  the  vessel  salved,  will  be  entitled  to  recover  from 
the  owners  of  the  cargo  for  the  services  rendered : 
the  accident  coming  within  the  excepted  perils 
mentioned  in  the  bill  of  lading  as  "accidents  of 
machinery."^ 

The  warranty  of  seaworthiness  is  an  absolute  war- 
ranty that  the  ship  shall  be  in  fact  fit  for  the  voyage, 
and  not  merely  that  the  shipowner  shall  take  all 
reasonable  care  to  make  her  so  fit;  and  hence  a 
latent  defect  in  the  screw-shaft  existing  prior  to  the 
commencement  of  the  voyage,  and  resulting  in  the 

»  The  Galley  of  Lome,  Mit.  Mar.  Keg.,  Feb.  11th,  1876. 
*  The  Miranda,  L.  B.  3  A.  &  £.  561. 
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breaking  of  the  shaft,  is  a  breach  of  the  shipoTmer^s 
warninty  of  seaworthiness,  although  the  shipowner 
may  have  taken  all  reasonable  precaution  in  the 
selection  of  the  shaft.  The  excepted  perils  have  no 
application  to  the  case  of  a  ship  sailing  in  an  unsea- 
worthy  condition ;  and  hence  there  is  no  defence  to 
an  action  brought  for  loss  or  damage  to  the  charter- 
er's goods  occasioned  by  such  unseaworthiness.^ 

The  warranty  that  the  ship  is  seaworthy  at  the 
commencement  of  the  voyage,  not  that  the  owner 
will  use  his  best  endeavours  to  make  her  so,  but 
that  she  is  in  fact  seaworthy,  may  be  linuted  by  the 
exceptions  in  the  charter-party;  thus,  where  the 
"  L,"  having  been  disabled  in  her  machinery  owing 
to  a  latent  defect  in  the  welding  of  her  fly-wheel 
shaft,  existing  at  the  commencement  of  the  voyage, 
but  not  discoverable  by  the  exercise  of  reasonable 
care,  was  towed  by  the  "  A,"  a  vessel  belonging  to 
the  same  owners,  into  a  j)ort  of  safety.  The  cargo 
on  board  the  "  L,"  was  shipped  under  three  different 
bills  of  lading.  The  first  of  these  contained  the 
clause,  "warranted  seaworthy  only  so  far  as  ordi- 
nary care  can  provide;"  the  second,  "warranted 
seaworthy  only  so  far  as  due  care  in  the  appoint- 
ment or  selection  of  agents,  superintendents,  pilots, 
masters,  officers,  engineers,  and  crew  can  ensure  it;" 
and  the  third,  "  owners  not  to  be  liable  for  loss, 
detention,  or  damage,  if  arising  directly  or  indirectly 
from  latent  defects  in  boilers,  machinery,  or  any  part 
of  the  vessel  in  which  steam  is  used,  even  existing 

»  The  Glenfruin,  L,  R.  10  P.  D.  103. 
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J  the  time  of  shipment,  provided  all  reasonable 
Leans  have  been  taken  to  secure  efficiency."  In  a 
dvage  action  brought  by  the  owners,  master  and 
rew"  of  the  "  A."  against  the  owners  of  cargo  on 
oard  the  "  L." : — It  was  held,  that  the  exceptions  in 
he  tills  of  lading  limited  the  implied  warranty  of 
eaTVorthiness,  and  that  such  limited  warranty  hav- 
ag  been  satisfied,  there  had  been  no  breach  by  the 
►wners  of  the  "  L."  of  their  contract  of  carriage.^ 

In  a  policy  of  marine  insurance  upon  a  steam- 
ihip  and  her  machinery,  the  perils  insured  against 
^ere  "  of  the  seas  and  all  other  perils,  losses  or  mis- 
rortunes  that  had  or  should  come  to  the  hurt,  detri- 
aaent  or  damage  of  the  aforesaid  subject  matter  of 
ixsurance  or  any  part  thereof."     In  pumping  up  the 
oaainboilers  of  the  steamship  for  the  purpose  of  the 
royage  by  means  of  a  donkey-pump  and  engine,  in 
consequence  of  the  check- valve  in  the  pipe,  leading 
from  the  donkey-pump  to  the  main  boilers,  being 
closed  or  salted  up  instead  of  open,  the  water-cham- 
ber and  air-chamber  of  the  donkey-pimip  became 
overcharged  with  water  and  the  air-chamber  split: — 
Held  by  the  House  of  Lords,  that  the  injury  to  the 
ionkey-pump,  whether  it  occurred  accidentally  or 
Hirough  negligence,  was  not  a  peril  ejusdem  generis 
with  those  specially  enumerated  in  the  policy  and 
Qiat  the  underwriters  were  not  liable.* 

^  Cargo  ex  Laertos,  L.  R.  12  P.  D.  187 ;  56  L.  J.  Ad.  108. 

*  The  Thames  &  Money  Marino  Insarance  Co.  Ld.  v.  Hamilton,  L.  E, 
App.  Cas.  484;  66  L.  J.  Q.  B.  626. 
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Bdien,  steam.  As  a  general  rule,  independently  of  any  contract, 
it  may  be  true  to  say  that  a  carrier  who  offers  to 
carry  goods  by  sea,  undertakes  that  his  vessel  is 
reasonably  fit  for  the  purpose  for  which  he  offers  it, 
and  a  right  of  suit  for  a  breach  of  such  implied 
obligation  would  not  be  affected  by  the  special  stipula- 
tions, if  proved  to  be  the  result  of  gross  negligence. 
Thus,  in  an  action  for  not  delivering  cargo  in  proper 
condition,  the  same  having  been  injured  by  steam, 
it  appeared  that  the  steam  escaped  through  a  crack 
in  the  steam-boiler  occasioned  by  the  frost,  and  the 
Court  held,  that  at  that  season  of  the  year  in  which 
such  injuries  by  frost  are  likely  to  occur,  it  is  gro^ 
negligence  in  the  carrier  to  fill  up  his  boiler  over- 
night without  keeping  up  a  suitable  fire  to  preveni 
such  accidents.^ 

Where  there  is  an  absence  of  negligence  or  an 
absence  of  proof  of  it,  the  shipowner  will  be  exon- 
erated. Thus,  where  bales  of  cloth  were  shipped 
from  Calcutta  to  B^ngoon  under  a  bill  of  lading 
exempting  "  accidents  by  boilers,  steam,  &c.,'*  and 
on  the  voyage  one  of  the  boilers  leaked,  and  steam 
and  water  escaping,  some  of  the  bales  were  damaged. 
It  was  held,  that  the  damage  was  within  the  excep- 
tions in  the  bill  of  lading,  and  therefore,  that  the 
defendants  were  not  liable  to  make  good  the  loss.^ 

In  Cox  V.  The  Star  Navigation  Company,'  where 
damage  was  done  to  a  cargo  of  rice  on  a  voyage 

»  Siordot  V.  Hall,  4  Bing.  607. 

*  Ibrahim  KooBum  v.  The  British  India  Steam  NaTigation  Co.  Ld.,  8 
Cal.  W.  B.  85. 

'  Mit.  Mar.  Beg.,  2nd  Jane  1876. 
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from  Calcutta  to  Liverpool,  water  having  found  its 
^'ay  into  the  engine  room  by  means  of  a  bilge-cock 
liaving  been  left  unturned,  and  owing  to  a  door 
"being  left  open,  this  water  got  from  the  engine- 
room  to  the  part  of  the  vessel  where  the  rice  was 
stowed  and  damaged  it ;  the  question  was,  whether 
this  fell  within  the  excepted  perils,  viz.,  "  boilers, 
steam,  machinery^  and  their  appurtenances."  It 
was  held,  that  being  one  of  the  excepted  risks,  the 
defendants  were  not  liable. 

The  meaning  of  the  word  "jettison"  is  compre-  j^ttiion. 
hensively  expressed  by  the  rule  of  the  Ehodian  law 
cited  in  Kent's  Commentaries^  and  in  Abbott  on 
Shipping.^ 

"If  goods  are  thrown  overboard  in  order  to 
lighten  a  ship,  the  loss,  incurred  for  the  sake  of  all, 
shall  be  made  good  by  the  contribution  of  all." 
The  goods  must  be  thrown  overboard;  the  mind 
and  agency  of  man  must  be  employed ;  if  the  goods 
are  forced  out  of  the  ship  by  the  violence  of  the 
waves,  or  are  destroyed  in  the  ship  by  lightning  or 
tempest,  the  merchant  alone  must  bear  the  loss. 
They  must  be  thrown  overboard  to  lighten  the  ship; 
if  they  are  cast  overboard  by  the  wanton  caprice 
of  the  crew  or  the  passengers,  thet/,  or  the  master 
and  owners,  for  them,  must  make  good  the  loss. 
The  goods  must  be  thrown  overboard  for  the  sake 
of  all ;  not  because  the  ship  is  too  heavily  laden  to 
prosecute  an  ordinary  course  through  a  tranquil 
sea,  which  would  be  the  fault  of  those  who  had 

'  Vol.  8.  826.  9  mh  Ed.  627, 648. 
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filiipped  or  received  the  goods;  but  because  at  a 
moment  of  distress  and  danger,  their  weight  or 
their  presence  prevents  the  extraordinaiy  esertions 
required  for  the  general  safety,  ■\nien  the  sliip  is 
in  danger  of  perishing  from  the  violent  agitation  of 
the  wind,  or  from  the  quantity  of  water  that  may 
have  forced  a  way  into  it,  or  is  labouring  on  a  rock, 
or  a  shallow,  upon  which  it  may  have  been  driven 
by  a  tempest ;  or  when  a  pirate  or  an  enemy  pur- 
sues, gains  ground,  and  is  ready  to  overtake  it,  no 
measure  that  may  facilitate  the  motion  and  passage 
of  the  ship  can  bo  really  injurious  to  any  one  who 
is  interested  in  the  welfare  of  any  part  of  the  ad- 
venture, and  every  such  measure  may  be  benefical 
to  almost  all.  In  such  emergencies,  therefore,  when 
the  mind  of  the  brave  is  appalled,  it  is  lawful  lo 
have  recourse  to  every  mode  of  preservation,  and  to 
cast  out  the  goods  in  order  to  lighten  the  ship  for 
the  sake  of  all.  But,  if  the  ship  and  the  residue  of 
the  cargo  be  saved  from  the  peril  by  the  voluntary 
destruction  or  abandonment  of  part  of  the  goods, 
equity  requires  that  the  safety  of  some  should  not 
be  purchased  at  the  expense  of  others,  and  there- 
fore all  must  contribute  to  the  loss. 

The  rule  mentions  goods  only,  but  its  principle 
extends  also  to  the  ship  and  its  furniture,  and  all 
that  I  have  hitherto  said  respecting  the  goods  is  to 
be  understood  also  of  the  provisions,  the  guns,  the 
boats,  or  other  fackle  of  the  ship:  a  fortiori,  it  is 
also  to  be  understood  of  goods  belonging  to  the 
owner  or  master  of  the  ship,  as  well  as  of  those 
belonging  to  the  merchant." 
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Mr.  Lowndes,  after  discussing  the  several  authori- 
ties on  the  suhject,  thus  summarises  the  law  of  deck- 
load  jettison.  "A  jettison  of  goods  carried  on  deck  is 
not  made  good  by  contribution,  except  where  there 
is  a  general  custom  of  trade,  in  the  particular  voyage, 
to  carry  deck-loads.  Such  a  custom  there  is  with 
regard  to  the  timber  trade  from  the  Baltic  and 
British  North  America.  Even  here,  however,  it  is 
to  be  noted  that  wherever  restrictions  upon  such 
deck-loading  are  imposed  by  a  British  statute,  and 
are  violated,  as  by  carrying  too  large  a  deck-load,  or 
more  than  is  permitted  for  the  particular  season  of 
the  year,  no  claim  can  be  made  for  a  jettison  of 
what  was  thus  unlawfully  laden.  The  occasional 
or  surreptitious  carrying  of  deck-loads,  however  fre- 
quent in  particular  voyages,  as  in  the  case  of  cotton 
in  steamers  from  America,  does  not  constitute  a 
custom  of  the  trade.  Where  there  is  no  custom  to 
carry  deck-loads,  there  is  no  contribution,  but  the 
loss  by  jettison  must  faU  on  the  owner  of  the  goods, 
if  he  has  agreed  to  that  mode  of  stowage,  or,  if  not, 
on  the  shipowner.  The  shipowner  in  either  case  must 
bear  his  own  loss  of  freight  on  the  goods  jettisoned. 
And  these  rules  cannot  be  modified  by  clauses  in  a 
bill  of  lading,  or  certainly  not,  if  there  be  anything 
ambiguous  about  such  clauses."^ 

Willes,  J.,  in  Johnson  v.  Chapman,*  said : — "  In 
order  to  make  jettison  the  subject  of  a  general 
average  contribution,  two  conditions  must  be  ful- 
filled.   First  of  all,  there  must  be  common  danger. 

^  Lowndes  on  0.  A.  4th  Ed.  62.  >  35  L.  J.  C.  P.  23. 
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It  must  be  a  maritime  peril,  and  it  must  be  oommoa 
to  the  whole  adventure ;  and  then,  secondly,  there 
must  be  a  sacrifice  in  the  sense  of  intentional  sacri- 
fice. All  the  writers  in  this  country  and  abroaid 
appear  to  be  agreed  that  the  question  is,  whether 
there  is  common  danger,  and  whether  there  is 
voluntary  sacrifice/* 

If  the  vessel  is  seaworthy  to  carry  a  cargo  under 
deck,  and  there  is  no  general  custom  to  carry  such 
goods  on  deck  in  such  a  voyage,  and  the  loss  is 
to  be  attributed  solely  to  the  fact  that  the  goods 
were  on  deck,  and  their  owner  had  consented  to 
their  being  there,  he  has  no  recourse  against  flie 
master,  owners,  or  vessel,  for  a  jettison  rendered 
necessary  for  the  common  safety  by  a  storm,  though 
that  storm  in  all  probability,  would  have  produced 
no  injurious  effect  on  the  vessel  if  not  thus  ladezL 
It  is  not  for  him  to  say  that  in  the  first  storm  the 
vessel  encountered,  though  not  of  unusual  severity, 
she  proved  to  be  unable  to  carry  the  deck-load,  and 
so  was  not  of  sufficient  capacity  to  perform  the  wn- 
tract  into  which  the  carrier  entered.  The  carrier 
does  not  contract  that  a  deck-loaiji  shall  not  embarrass 
the  navigation  of  the  vessel  in  a  storm  or  that  it  shall 
not  cause  her  so  to  roll  and  labour  in  a  heavy  sea* 
as  to  strain  and  endanger  the  vessel.  In  short,  he 
does  not  warrant  the  sufficiency  of  his  vessel,  if  otiier- 
wise  staunch  and  seaworthy,  to  withstand  any  ex- 
traordinary action  of  the  sea  when  she  is  laden.  If 
the  vessel  is  in  itself  staunch  and  seaworthy,  and 
her  inability  to  resist  a  storm  arises  solely  from  the 
position  of  a  part  of  the  cargo  on  deck,  the  owner 
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o^  the  cargo,  who  has  consented  to  this  mode  of 
sliipment,  cannot  recover  from  the  ship  or  its  owners, 
on.  the  ground  of  negligence,  or  hreach  of  an  implied 
contract  respecting  seaworthiness.^ 

"Where  a  general  ship  is  carrying  cargo  hoth  ahove 
ajad  below  deck,  and  there  is  no  custom  to  carry  goods 
on  deck,  and  the  voyage  is  not  a  coasting  voyage,  the 
ow^ner  of  the  deck-cargo  that  has  been  necessarily 
jettisoned  in  the  course  of  a  voyage,  can  have  no 
claim  for  contribution  against  the  shipowner  or  the 
other  cargo  owners,  although  the  contract  between 
liim  and  the  shipowner  specifies  that  the  goods  are 
to  be  carried  on  deck.^ 

In  consequence  of  a  severe  storm  which  the  plain- 
tiff's  vessel  encountered,  her  deck  cargo  of  timber, 
which  was  lawfully  stowed  on  deck  according  to  the 
terms  of  the  charter-party  between  the  plaintiffs 
(shipowners)  and  the  defendant,  (the  charterer,)  broke 
adrift  and  knocked  against  the  pumps,  so  that  the 
captain  was  compelled,  in  order  that  the  crew  might 
work  the  pumps  and  to  prevent  damage  to  the  bul- 
warks and  pumps,  and  for  the  safety  of  the  ship  and 
all  on  board,  to  throw  a  portion  of  such  cargo  over- 
board : — Held,  that  such  jettison  was  the  subject  of 
a  general  average  contribution  from  the  plaintiffs 
to  the  defendant,  it  being  both  voluntary  and  to 
save  all  from  the  danger  caused  by  the  storm,  which 
was  common  to  the  whole  adventure.' 

*  Lawrence  v.  Mint  urn,  17  How.  100 ;  21  Our.  892. 
■  Wright  V.  Marwood,  L.  E.  7  Q.  B.  D.  62. 
>  Johnson  v.  Chapman,  36  L.  J,  0,  P.  28, 
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In  Burton  v.  English,*  the  plaintiffs,  timber  mer- 
chants, shipped  on  the  defendant's  vessel  a  cargo  of 
timber,  part  of  which  was  deck  cargo^  and  also  a 
cargo  of  iron,  under  different  contracts.  The  ship 
had  been  chartered  by  the  plaintiffs,  but  the  goods 
were  shipped  under  a  bill  of  lading  which  referred 
to  the  charter-party.  During  the  voyage  part  of 
the  deck-cargo  was  jettisoned  for  the  safety  of  the 
vessel  and  the  rest  of  the  cargo,  and  this  action  was 
brought  for  general  average  contribution  against 
the  shipowners,  who  contended  that  they  were  not 
liable  by  reason  of  the  stipulation  in  the  charter- 
party,  "  that  the  ship  should  be  provided  with  a 
deck  cargo  if  required  at  full  freight,  but  at  mer- 
chant's risk."  Held,  that  the  words  "at  merchant's 
risk"  did  not  exclude  the  right  of  the  charterers  to 
general  average  contribution  from  the  shipowners, 
in  respect  of  deck  cargo  shipped  by  the  charterers, 
and  necessarily  jettisoned  to  save  the  ship  and  the 
rest  of  the  cargo. 

Lord  Watson,  in  delivering  the  judgment  of  the 
Judicial  Committee  of  the  Privy  Council  in  Strang 
V.  Scott,^  after  referring  to  the  remarks  of  Brett, 
M.  R.,  in  Burton  v.  English,^  said : — "  Whether  the 
rule  ought  to  be  regarded  as  matter  of  implied 
contract,  or  as  a  canon  of  positive  law  resting  upon 
the  dictates  of  natural  justice,  is  a  question  which 
their  lordships  do  not  consider  is  necessary  to  deter- 
mine.    In  jettison,  the  rights  of  those  entitled  to 

»  L.  E.  12  Q.  B.  D.  218. 

>  L.  B.  14  App.  Cas.  601 ;  I.  L.  B.  17  Cal.  362. 
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contribution,  and  the  corresponding  obligations  of 
tlxe  contributors,  have  their  origin  in  the  fact  of  a 
oommon  danger  which  threatens  to  destroy  the  pro- 
perty of  them  all ;  and  these  rights  and  obligations 
mutually  perfected  whenever  the  goods  of  some 
the  shippers  have  been  advisedly  sacrificed,  and  the 
property  of  the  others  has  been  thereby  preserved. 
13ut  the  negligent  navigation  of  the  master  can- 
not afford  any  pretext  for  depriving  those  shippers 
"whose  goods  were  jettisoned,  of  their  claim  to  a 
general  contribution.    They  were  not  privy  to  the 
master's  fault,  and  were  under  no  duty,  legal  or 
moral,  to  make  a  gratuitous  sacrifice  of  their  goods, 
for  the  sake  of  others,  in  order  to  avert  the  conse- 
quence of  his  fault.    The  Rhodian  law,  which  in 
that  respect  is  the  law  of  England,  bases  the  right 
of  contribution  not  upon  the  causes  of  the  danger 
to  the  ship  and  cargo,  but  upon  its  actual  presence. 
The  owners  of  goods  thrown  overboard,  having  been 
innocent  of  exposing  the  vessel  and  her  cargo  to  the 
sea-peril,  which  necessitated  jettison,  their  equitable 
claim  to  be  indemnified  for  the  loss  of  their  goods, 
is  just  as  strong  as  if  the  peril  had  been  wholly  due 
to  the  action  of  the  winds  and  waves.'' 

When  the  ship  takes  the  ground  under  any  extra-  stnnding. 
ordinary  circumstances  of  time  or  place  by  reason 
of  some  unusual  or  accidental  occurrence,  such  an 
event  is  a  stranding.^ 

It  is  not  merely  touching  the  ground  that  con- 
stitutes a  stranding.    If  the  ship  touches  and  runi^ 

>  WellB  V,  Hopwood,  8  B.  &  Ad.  20 ;  De  MattoB  v,  Saunders,  L.B.  7  C.F.  581^ 
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tlie  circumstance  is  not  to  be  regarded.  But  if  she 
is  forced  ashore  or  is  driven  on  a  bank  and  remains 
for  any  time  upon  the  ground,  this  is  a  stranding 
without  any  reference  to  the  damage  she  sustains.^ 

Where  a  vessel  takes  the  ground  in  the  ordinary 
and  usual  course  of  navigation  and  management  in 
a  tide  river,  or  harbour  upon  the  ebbing  of  the  tide 
or  from  natural  deficiency  of  water,  so  that  she 
may  float  again  upon  the  flow  of  the  tide  or  increase 
of  water,  such  an  event  is  not  stranding.^  The 
mere  fact  of  a  vessel  sustaining  an  unexpected  in-  i 
jury  by  reason  of  the  hardness  of  the  bottom  (pro- 
vided  it  be  in  a  place  where  she  is  properly  laid  in 
the  ordinary  course  of  the  voyage)  will  not  turn 
the  taking  the  ground  into  a  stranding.^ 

The  following  have  been  held  to  be  instances  of 
stranding : — 

Striking  upon  a  rock  and  remaining  fixed  for 
fifteen  or  twenty  minutes,  by  which  material  injury      | 
was  sustained.^ 

A  ship,  under  charge  *  of  a  pilot,  was  fastened  at 
the  pier  of  the  dock  basin  by  a  rope  to  the  shore 
and  left  there,  and  she  took  the  ground,  and  when 
the  tide  left  her,  fell  over  on  her  side  and  bilged.* 

In  the  course  of  a  voyage  along  a  canal  it  became 
necessary,  in  order  to  repair  the  canal,  to  draw  off 
the  water.    ITie  ship  having  been  placed  in  what 

^  Harman  v.  Vaux,  8  Camp.  429. 

*  De  HattoB  v,  Baanders,  L.  B.  7  G.  P.  681 ;  Hagnus  v.  Battemer,  21 LJ. 
G.  P.  119. 

»  Baker  v.  Towry,  1  Stark.  436. 

*  Camitliers  v,  Sydobotham,  4  M.  &  S.  77. 
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appeared  to  be  a  safe  situation^  when  the  water  was 
drawn  off  impinged  upon  some  piles,  the  existence 
of  which  was  not  previously  known.^ 

A  ship  was  driven  by  stress  of  weather  into  a 
harbour,  at  the  mouth  of  which  she  struck  upon  an 
anchor  and  was  in  danger  of  sinking,  to  prevent 
which  she  was  warped  higher  up  in  the  harbour, 
where  she  took  the  ground  and  remained  fast  half 
an  hour.* 

Vessel  in  a  tide  harbour.  At  the  first  low-tide 
she  grounded  on  the  mud,  but  on  a  subsequent  ebb, 
the  rope  by  which  her  head  was  moored  to  the 
opposite  side  of  the  harbour  stretched,  and  the 
wind  blowing  at  the  same  time,  she  did  not  ground 
entirely  on  the  mud  which  it  was  intended  she 
should  do,  but  her  fore  part  got  on  a  bank  of  stones, 
rubbish,  and  sand  near  to  the  quay,  and  the  vessel 
was  strained.'^ 

A  ship  ran  on  some  wooden  piles  four  feet  under 
water  in  a  river,  erected  about  nine  yards  from  the 
shore  to  keep  up  the  banks  of  the  river,  and  lay  on 
these  piles  till  they  were  cut  away.* 

A  ship  proceeding  down  river,  a  moderate  wind 
suddenly  took  her  ahead,  and  she  went  ashore  stem 
foremost.  There  she  remained  fast  for  two  hours 
imtil  the  tide  flowed,  when  she  got  off  and  proceed- 
ed on  her  voyage.*^ 

^  Bayner  v.  Qodxnond,  5^B.  &  A.  226. 
>  Barrow  v.  Bell,  7  D.  &  B.  244. 

*  WellB  v.  Hopwood,  3  B.  &  A.  20. 

*  DobsoQ  V.  Bolton,  Shoe's  Marsh.  Ins.  I7l< 

*  Harman  v.  VftQz,  3  Camp.  429.  ^- 
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WhatUinota 
•iranding. 


Stoppage  of 
trainB. 


A  ship  haying  struck  upon  a  sunken  rock  and 
received  damage,  was  run  ashore  by  direction  of  the 
pilot,  was  repaired  and  afterwards  proceeded  on  her 
voyage.* 

The  striking  of  a  ship  on  a  rock,  where  she  re- 
mained a  minute  and  a  half,  and  was  laid  on  her 
beam  ends.' 

A  vessel  took  the  ground  on  two  successive  days 
in  going  into  harbour,  under  direction  of  a  pilot,  and 
being  afterwards  moored  in  the  usual  course,  was 
thrown  on  her  broadside  by  the  receding  of  the  tide.' 

Taking  the  ground  on  the  falling  of  the  tide  in  a 
tide  harbour,  in  a  spot  where  the  ship  is  properly 
placed  for  the  purpose  of  unloading,  whereby  she 
was  hogged  and  strained.^ 

Upon  the  ebbing  of  the  tide  a  vessel  took  the 
ground  in  a  tide  harbour  in  the  place  where  it  was 
intended  she  should,  but  in  so  doing,  struck  against 
some  hard  substance,  by  which  two  holes  were  made 
in  her  bottom.' 

In  "The  Village  Belle,"*  causes  were  excepted 
which  might  prevent  the  loading,  "  including  civil 
commotion^  strikes,  riots,  stoppage  of  trains,  &c." 
The  port  of  loading  was  Bilbao,  and  that  place  was 
at  the  time  threatened  by  Carlist  forces,  who  cut 
the  railway  for  some  days.    But  Sir  B.  Fhillimore 

^  Burnett  v.  Kensington,  7  T.  B.  210. 

•  M'Dongle  v.  Boyal  Ex.  Ass.  Co.,  4  M.  &  B.  603. 

*  Heam  v.  Edmands,  4  Moo.  15. 

«  Magnus  v.  Bnttemer,  21  L.  J.  C.  P.  119. 

•  Kingsf ord  v,  MarshaU,  8  Bing.  458 ;  Cramp  on  Ins.  289. 

•  30  L.  T.  232, 
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lield»  that  to  excuse  the  charterer  for  delay  in  the 
loading,  it  was  net  sufficient  to  show  a  general  civil 
distirrbancCy  and  a  stoppage  of  the  railway  for  a 
short  period :  it  must  be  shown  that  there  was  a  dis- 
turbing cause  of  such  a  character  as  to  preventi  and 
tliat  it  actually  did  prevent,  the  loading. 

The  four  possibilities  under  which  the  accident  of  CoiHsioii. 

a  collision  could  arise,  have  been  clearly  stated  by 

Xiord  Stowell,  thus,  "In  the  first  place  it  may  happen 

without  any  blame  being  imputable  to  either  party, 

as  where  the  loss  is  occasioned  by  a  storm,  or  any 

other  via  major  and  in  that  case,  the  misf ortime 

must  be  borne  by  the  party  on  whom  it  happens  to 

light,  the  other  party  not  being  responsible  to  him 

in  any  degree.    Secondly,  a  misfortune  of  this  kind 

may  arise  where  both  parties  are  to  blame ;  where 

there  has  been  a  want  of  due  diligence  or  skill  on 

both  sides.    In  such  a  case,  the  rule  of  law  is,  that 

the  loss  must  be  apportioned  among  them,  as  having 

been  occasioned  by  the  fault  of  both.    Thirdly,  it 

may  happen  by  the  misconduct  of  the  suffering 

party  only ;  and  then  the  rule  is,  that  the  sufferer 

must  bear  his  own  burden.    Lastly,  it  may  have 

been  the  fault  of  the  ship  which  ran  the  other  down ; 

and,  in  this  case,  the  injured  party  would  be  entitled 

to  an  entire  compensation  from  the  other.*'* 

The  mere  happening  of  a  collision,  without  more, 
is  no  evidence  of  negligence  on  the  part  of  the  ship 
sued,  and  in  order  to  fix  such  ship  with  the  loss,  it 
is  necessary  for  the  party  suing  to  give  evidence  of 

^  The  Woodrop,  2  Dods.  83. 
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the  absence  of  reasonable  care  and  maritiiiie  sidll, 
on  the  part  of  the  crow  of  the  ship  sued.  ^ 

If  there  has  been  a  departure  from  any  important 
rule  of  navigation,  and  the  absence  of  observance 
can  by  any  possibility  have  contributed  to  a  ooDi- 
sion,  the  party  in  default  cannot  be  excused.* 

Where  a  reasonable  doubt  exists  as  to  the  cause 
of  the  collision,  the  Court  will  regard  it  as  the 
result  of  accident.  And  if  cross  actions  are  brougU 
to  recover  damage  which  was  occasioned  by  inevit- 
able accident,  both  actions  will  be  dismissed.' 

Inevitable  accident  is  such  as  could  not  have  been 
prevented  by  the  exercise  of  ordinary  care,  caution 
and  maritime  skill.  * 

The  common  carrier  by  water  is,  and  always  has 
been,  exempt  by  the  common  law  from  losses  occa- 
sioned by  the  natural  accidents  peculiar  to  the  sea ; 
therefore,  the  shipowner  will  not  be  responsible  for 
any  loss,  either  to  the  ship,  or  cargo,  arising  from 
collision  where  no  blame  is  imputable  to  his  vessel, 
it  being  held  that  such  losses  come  within  the  ex- 
empted clause,  "  dangers  or  perils  of  the  sea."* 

But  a  collision  arising  from  the  negligence  of  the 
crew  of  the  ship  in  which  the  goods  are  carried,  is 
not  "  a  peril  of  the  sea,"  within  the  meaning  of  an 
exception  of  "  loss  arising  from  perils  of  the  sea." 

>  The  Mary  Stowarc,  2  W.  Bob.  244;  Hammack  v.  White,  31  L.  J.  C.  P. 
129;  Scott  V.  The  London  Dock  Co.,  34  L.  J.  Ex.  220. 

«  The  Arklow,  L.  R.  9  App.  Gas.  136. 

»  The  Shannon,  1  W.  Rob.  463 ;  The  Ebenezer,  2  W.  Rob.  206. 

*  The  Virgil,  2  W.  Rob.  201 ;  The  Marpeaia,  L.R.  4  P.O.  212 ;  The  TUd^ 
L.  R.  2  P.  D.  34;  The  Uhla,  19  L.  T.  N.  S.  89. 

s  Smith  r.  Scott,  4  Taont.  125 ;  The  Kathleen,  L.  R.  4  A.  &  B.  269. 
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The  shipowner  will  therefore,  in  such  case,  be  liable 
to  the  shipper  for  loss  or  damage  to  his  goods  re- 
sulting from  such  collision.^ 

It  is  now  settled  that  the  owner  of  cargo  lost  by  a 
collision,  is  not  in  eadem  conditione  with  the  owner  of 
the  vessel,  as  to  his  right  to  recover;  for  though  both 
ships  are  to  blame,  the  owner  of  the  cargo  not  hav- 
ing any  control  over  the  blameworthy  master  and 
mariners  of  the  vessel  upon  which  his  goods  are 
carried,  ought  not  to  suffer  for  the  breach  of  the 
rule ;  he  is  innocent,  and  the  master,  who  is  the 
guilty  party,  is  not  his  servant.* 

The  owner  of  the  cargo,  in  case  of  loss  or  injury 
to  his  goods  by  collision,  has  his  remedy  by  action, 
where  both  vessels  are  in  fault,  against  either  one 
or  both;  but  he  cannot  recover,  if  he  proceeds 
against  one  only  of  two  delinquent  ships,  more  than 
a  moiety  of  the  damage,  because  it  is  impossible  in 
practice  to  afl&x  to  the  vessel  proceeded  against,  more 
than  a  moiety  of  the  blame,  and  the  owner  is  there- 
fore left,  with  respect  to  the  other  half  of  his  loss, 
to  his  remedy  against  the  other  vessel  which  is 
equally  delinquent.^ 

The  Admiralty  Court  rule  that  in  cases  of  collision 
the  damages  are  to  be  equally  divided  where  both 
ships  are  to  blame,  does  not  apply  to  actions  for 
breach  of  contract  of  carriage,  brought  by  owners 

»  Grill  V.  Gen.  I.  S.  Coll.  Co.,  L.  H.  1  0.  P.  600 ;  L.  R.  3  C.  P.  476. 

•  The  Milan,  31  L.  J.  Ad.  105,  approved  in  The  City  of  Manchester,  L.  E. 
5  P.  D.  221. 

»  Ookerda  Poonsey  u.  S.  S.  Savitri,  I.  L.  E.  10  Bom.  409  j   The  Milan, 
31  L.  J.  Ad.  111. 
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of  cargo  against  the  carrying  ship,  to  recover 
damages  for  loss  of,  or  injury  to,  their  goods,  and 
hence  tl\e  plaintifPs  in  such  actions  are  entitled  to 
recover  their  full  damages  from  the  owners  of  the 
carrying  ship.^ 

Where  cargo  is  lost  in  a  collision,  and  the  owners 
bring  a  suit  to  recover  its  value,  the  damages  must 
be  computed  by  taking  the  price  paid  at  the  port 
of  shipment,  and  adding  the  expense  of  lading  it  on 
board,  and  of  navigating  the  vessel  to  the  place  of 
collision ;  with  interest  on  such  account  from  the 
date  of  collision.* 

Part  IX.  of  the  Merchant  Shipping  Act,  1854/ 
which  limits  the  liability  of  the  shipowner  for 
damages  to  an  extent  beyond  the  value  of  his  ship, 
and  the  freight  due,  or  to  grow  due,  in  respect  of 
such  ship  during  the  voyage,  does  not  apply  to 
foreign  ships ;  therefore,  where  a  foreign  ship  is  to 
blame  in  a  case  of  collision,  her  owners  are  respon- 
sible to  the  full  extent  of  the  damage  done,  though 
exceeding  the  value  of  the  ship  and  freight.* 

HoUdayB.  If  a  local  holiday  is  not  observed  as  a  holiday  by 

those  who  are  loading  or  discharging  the  ship,  it 
wiU  count  as  a  working  day.^ 

Where  "holidays"  are  expressly  excepted,  and 
the  ship  is  foreign  to  the  place  at  which  the  work 
is  being  done,  there  may  be  a  doubt,  as  to  whether 

1  The  BuBhire,  52  L.  T.  740. 
•  The  Ocean  Qaeen,  2  Asp.  M.  L.  C.  419.  «  17  &  18  Vict.  c.  104. 

*  Cope  V.  Doherty,  27  L.  J.  Ch.  600;  The  Victor,  29  L.  J.  Ad.  110. 
*  Holman  v.  Ferayian  I^itrate  Co.,  6  Sc.  Seas.  Ca.  (4)  657. 


DANOERS  AND  PERILS  OF  THE  SEA.  625 

tlie  holidays  referred  to  are  those  at  the  port,  or 
those  usually  observed  by  the  ship,  or  both.  As  the 
exception  is  for  the  protection  of  the  charterer,  it 
presumably  relates  to  holidays  at  the  port.  On  the 
other  hand,  as  days  upon  which  the  crew  fail  to  do 
their  part  in  the  work,  ought  not  to  be  counted 
against  the  charterer,  it  is  not  necessary  to  make  the 
word  include  ship's  holidays.  Probably,  therefore, 
ship's  holidays  should  be  counted  as  working  days, 
if  the  crew  are  in  fact  ready  to  work,  and  if  there 
is  no  holiday  on  shore.* 

Where  the  words  in  the  charter-party  were, "  load- 
ing and  discharging  the  ship  as  fast  as  the  steamer 
can  work,  but  a  minimum  of  seven  days  to  be  al- 
lowed merchants,*'  it  was  held  that  the  seven  days 
must  mean  working  days,  exclusive  of  Sundays.* 

The  following  clause  is  inserted  in  nearly  all  Dan«rtMid 
charter-parties : —  s«fc 

"  All  and  e^ery  other  dangers  and  accident  of  the 
seas,  rivers,  land  carriage,  and  navigation  of  what- 
ever nature  or  kind  soever  excepted." 

In  his  work  on  "  Perils  of  the  Sea,"  Mr.  Bailey 
defines  them  as  ^^  all  losses  caused  by  the  action  of 
wind  and  water,  acting  on  the  property  insured 
imder  extraordinary  circumstances,  either  directly 
or  mediately,  without  the  intervention  of  other 
independent  active  external  causes."  The  words, 
*^  perils  of  the  seas,"  embrace  all  kinds  of  marine 

^  Carver  on  Sh.  p.  624b 
>  The  Commercial  S.  S.  Co.  v.  Boolton,  L.  fi.  10  Q.  B.  346« 
79 
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casualties,  such  as  shipwreck,  foundering,  stranding, 
&c.,  and  every  species  of  damage  done  to  the  ship 
or  goods  at  sea  hy  the  violent  and  immediate  action 
of  the  winds  and  waves^  not  comprehended  in  the 
ordinary  wear  and  tear  of  the  voyage,  or  directly 
ref  erahle  to  the  acts  and  negligence  of  the  assured 
as  its  proximate  cause.^ 

The  action  of  the  sea  itself  is  one  of  the  caus^ 
contemplated.  Whether  the  damage  is  done  by  the 
sea  water  getting  into  the  ship,  and  conung  directly 
into  contact  with  the  goods ;  or,  indirectly,  by  the 
waves  beating  on  the  ship,  and  so  injuring  her  as  to 
prevent  or  delay  the  voyage,  or  causing  her  to  poU, 
or  strain,  with  the  result  that  the  goods  become 
displaced  and  damaged,^  these  are  all  losses  by  dan- 
gers of  the  sea. 

Wharton,  (referring  to  Jones  on  Bailments,  p.  98,) 
in  defining  "perils  of  the  sea,"  says: — "They  are 
strictly  the  natural  accidents  peculiar  to  the  waten 
but  the  law  has  extended  this  phrase  to  comprehend 
events  not  attributable  to  natural  causes,  as  captures 
by  pirates,  and  losses  by  collision,  where  no  blame 
is  attributable  to  either  ship,  or,  at  all  events,  to 
the  injured  ship.  The  word  "  peril,"  like  periculum, 
from  which  it  is  derived,  is  in  itself  ambiguous  and 
sometimes  denotes  the  risk  of  inevitable  mischance, 
and  sometimes  the  danger  arising  from  the  want  of 
due  circumspection." 

Kenf^  says: — "  Perils  of  the  sea  denote  natural 
accidents  peculiar  to  that  element,  which  do  not 

^  Amonld  on  M.  I.,  6th  Ed.  Vol.  2,  744. 
•  The  Catherine  Ghalmen,  82  L.  T.  847. 
>  Vol.  III.  p.  801, 10th  Ed. 
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happen  by  the  intervention'of  man,  nor  are  to  be 
prevented  by  human  prudence."  The  only  excep- 
tion which  he  admits  to  the  definition  is  loss  by 
pirates. 

A  collision  caused  by  the  negligence  of  another 
ship  is  a  "  danger  of  navigation"  within  an  excep- 
tion in  a  charter-party  of  "  dangers  and  accidents  of 
the  seas,  rivers  and  navigation." 

Thus,  where  by  a  charter-party  made  between  the 
plaintiffs  and  the  defendants,  the  plaintiffs  agreed 
to  load  at  Cardiff  on  board  the  ship  "  Garston"  a 
cargo  of  coals  for  Bombay.  While  in  the  port  of 
Cardiff  the  "  Garston"  came  into  collision  with  an- 
other vessel,  the  "  Creadon,"  in  consequence  of  which 
the  coals  laden  on  board  the  "  Garston"  had  to  be 
discharged  and  reshipped.  The  cargo  of  coals  was 
thereby  damaged  and  a  considerable  quantity  was 
lost.  The  collision  was  due  solely  to  the  negligence 
of  the  "  Creadon."  The  coals  having  in  consequence 
of  the  loss  through  the  collision  been  short  deUvered 
at  Bombay,  the  defendants  deducted  from  the  balance 
of  the  freight  the  cost  of  the  coals  short  delivered. 
The  plaintiffs  brought  an  action  to  recover,  amongst 
other  things,  the  balance  of  freight  so  deducted. 
The  defendants  counter-claimed  for  the  damage 
caused  to  the  coals  in  consequence  of  the  collision. 
At  the  trial,  Grantham,  J.,  held,  that  the  defendants 
were  entitled  to  deduct  from  the  freight  the  cost  of 
the  coals  short  delivered,  notwithstanding  that  the 
loss  was  occasioned  by  an  excepted  peril  within  the 
charter-party;  and  aa  to  the  defendant's  counter-* 
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claim,  the  learned  judge  held,  that  the  damage  n^as 
caused  by  a  danger  of  navigation  within  the  excep- 
tion in  the  charter-party,  and  that  the  plaintiffs  were 
not  liable.    The  plaintiffs  and  defendants  both  ap- 
pealed from  this  decision,  which  was  affirmed  by  the 
Court  of  Appeal,  Lord  Esher,  M.  R.,  remarking : — 
^'  The  question  arises  whether  a  loss,  the  real  moving 
cause  of  which  is  a  collision  caused  by  the  negU- 
gence  of  another  ship,  is  or  is  not  a  danger  or 
accident  of  navigation.    I  still  think  that  such  a 
loss  is  not  a  loss  by  *  perils  of  the  sea.'    But  in  the 
charter-party  here,  which  is  not  the  case  with  all 
charter-parties,  besides  the  exception  of  '  dangers 
and  accidents  of  the  seas,'  there  is  also  the  exception 
of '  dangers  and  accidents  of  navigation.'    We  must 
not  construe  these  expressions  as  identical,  for  if  we 
do  so,  we  make  the  latter  expressions  of  no  effect. 
^  Dangers  and  accidents  of  navigation '  mean  some- 
thing different  from  and  beyond  *  perils  of  the  sea.' 
Therefore,  a  decision  that  a  loss,  such  as  the  loss  here, 
has  not  been  caused  by  a  peril  of  the  sea,  does  not 
determine  whether  or  not  it  has  been  caused  by  a 
danger  or  accident  of  navigation.    A  loss  caused  by 
perils  of  the  sea  is  a  loss  caused  by  some  unusual 
action  of  the  elements,  as,  for  instance,  by  the  sea 
causing  a  spiked  instrument  to  be  driven  into  the 
ship.  But  what  is  a  danger  of  navigation — ^navigation 
being  the  act  of  navigating  a  ship  ?    I  will  not  say 
that  it  is  confined  to  a  danger  arising  from  the  navi- 
gation of  another  ship,  for  we  can  easily  understand 
an  accident  arising  from  the  navigation  of  the  ship 
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herself.  But,  besides  a  danger  arising  from  the 
Davigation  of  your  own  ship,  there  certainly  is  the 
danger  of  another  ship,  by  negUgence  running  into 
you.  The  danger  arising  from  another  ship  being 
improperly  navigated  is  a  well  known  danger :  and 
a  danger  caused  by  bad  navigation  is  surely  a  'dan- 
ger of  navigation/  I  think,  therefore,  that  a  dan- 
ger caused  by  the  bad  navigation  of  another  ship, 
though  *  not  a  peril  of  the  sea,*  is  a  *  danger  of  navi- 
gation.' Where,  however,  the  loss  is  brought  about 
by  the  shipowner's  own  servants,  that,  I  think,  is 
not  a  'danger  of  navigation*  within  the  meaning  of 
those  words,  in  a  charter-party  or  bill  of  lading,  for 
the  danger  there  is  a  danger  arising  from  the  ship- 
owners having  employed  inefl&cient  or  negligent 
servants."^ 

In  delivering  judgment  in  the  case  of  the  Xantho ' 
in  the  House  of  Lords,  Lord  Herschell  said: — "The 
question  what  comes  within  the  term  'perils  of  the 
sea'  (and  certainly  the  words  'dangers  and  accidents 
of  the  sea'  cannot  have  a  narrower  interpretation) 
has  been  more  frequently  the  subject  of  decision  in 
the  case  of  marine  policies  than  of  bills  of  ladiag. 
I  will  first  notice  the  decisions  pronounced  with 
regard  to  the  former  instrument,  and  then  inquire 
how  far  a  different  interpretation  is  to  be  applied 
in  the  case  of  the  latter.  I  think  it  clear  that  the 
term  'perils  of  the  sea'  does  not  cover  every  acci- 
dent or  casualty  which  may  happen  to  the  subject- 

^  8.  S.  "  Garston"  Co.  v.  Hiolde,  L.  B.  18  Q.  B.  D.  17;  66  L.  J.  Q.  B.  88. 
*  L.  B.  12  App.  Caa.  603 ;  66  L.  J.  Ad.  116. 
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matter  of  the  insurance  on  the  sea.  It  must  be  a 
peril  *of'  the  sea.  Again,  it  is  well  settled  that  it 
is  not  every  loss  or  damage  of  which  the  sea  is  the 
immediate  cause  that  is  covered  by  these  words. 
They  do  not  protect,  for  example,  against  the 
natural  and  inevitable  action  of  the  winds  and 
waves,  which  results  in  what  may  be  described  as 
wear  and  tear.  There  must  be  some  casualty,  some- 
thing which  could  not  be  foreseen  as  one  of  the 
necessary  incidents  of  the  adventure.  The  purpose 
of  the  policy  is  to  secure  an  indemnity  against 
accidents  which  may  happen,  not  against  events 
which  must  happen. 

*^  It  was  contended  that  those  losses  only  were  losses 
by  perils  of  the  sea  which  were  occasioned  by  extra- 
ordinary violence  of  the  winds  or  waves.  I  think 
this  is  too  narrow  a  construction  of  the  words,  and 
it  is  certainly  not  supported  by  the  authorities,  or  by 
common  understanding.  It  is  beyond  question  that 
if  a  vessel  strikes  upon  a  sunken  rock  in  fair  weather 
and  sinks,  this  is  a  loss  by  perils  of  the  sea.  And 
a  loss  by  foundering  owing  to  a  vessel  coming  into 
collision  with  another  vessel,  even  when  the  collision 
results  from  the  negligence  of  that  other  vessel, 
falls  within  the  same  category.  But  it  is  said 
that  the  words  '  perils  of  the  sea'  occurring  in  a  bill 
of  lading,  or  other  contract  of  carriage,  must  re- 
ceive a  different  interpretation  from  that  which  is 
given  to  them  in  a  policy  of  marine  insurance ;  that 
in  the  latter  case  the  causa  proxima  alone  is  regard- 
ed ;  while  in  the  former  you  may  go  behind  the 
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catssa  proxima^  and  look  at  what  was  the  real  or 
efficient  cause.  It  is  on  this  view  that  the  Court  of 
Appeal  acted  in  Woodley  v.  Michell,^  Now,  I  quite 
agree  that  in  the  case  of  a  marine  policy  the  causa 
proxima  alone  is  considered.  If  that  which  im- 
mediately caused  the  loss  was  a  peril  of  the  sea,  it 
matters  not  how  it  was  induced,  even  if  it  were  by 
the  negligence  of  those  navigating  the  vessel.  It  is 
equally  clear  that  in  the  case  of  a  bill  of  lading  you 
may  sometimes  look  behind  the  immediate  cause, 
and  the  shipowner  is  not  protected  by  the  exception 
of  perils  of  the  sea  in  every  case  in  which  he  would 
be  entitled  to  recover  on  his  policy,  on  the  ground 
that  there  has  been  a  loss  by  such  perils.  But  I 
do  not  think  this  difference  arises  from  the  words 
*  perils  of  the  sea'  having  a  different  meaning  in 
the  two  instruments,  but  from  the  context  or 
general  scope  and  purpose  of  the  contract  of  car- 
riage excluding  in  certain  cases  the  operation  of 
the  exception.  It  would,  in  my  opinion,  be  very 
objectionable,  unless  well-settled  authority  compelled 
it,  to  give  a  different  meaning  to  the  same  words 
occuring  in  two  maritime  instruments.  I  am  un- 
able to  concur  in  the  view  that  a  disaster  which 
happens  from  the  fault  of  somebody  can  never  be 
an  accident  or  peril  of  the  sea ;  and  I  think  it  would 
give  rise  to  distinctions  resting  on  no  sound  basis  if 
it  were  to  be  held  that  the  exception  of  perils  of  the 
seas  in  a  bill  of  lading  was  always  excluded  when 
the  inroad  of  the  sea  which  occasioned  the  loss  was 

'  L.  R.  11  Q.  B.  D.  47. 
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induced  by  some  intervention  of  human  agency. 
Take  the  case  of  a  ship  which  strikes  upon  a  rock 
and  is  lost,  because  the  light  which  should  have 
warned  the  mariner  against  it  has  become  extin- 
guished owing  to  the  negligence  of  the  person  in 
charge.  Why  should  this  not  be  within  the  excep- 
tion,  whilst  a  similar  loss  arising  from  a  vessel 
coming  into  contact  with  a  rock  not  marked  upon 
the  chart  admittedly  would  be?  And  what  sub- 
stantial distinction  is  there  between  this  latter  case 
and  that  of  a  vessel  foundering  through  collision 
with  a  ship  at  anchor  left  at  night  without  lights  ? " 

Where  a  ship  was  held  liable  for  a  collision  caused 
by  a  defect  in  her  machinery,  and  such  defect  was 
due  not  to  her  master  or  crew,  but  to  the  negligence 
or  default  of  other  persons  employed  by  the  ship- 
owner to  repair  the  machinery  on  shore  before  the 
commencement  of  the  voyage,  and  for  the  purposes 
of  the  voyage.  The  collision  was  occasioned  by  *  im- 
proper navigation*  within  the  meaning  of  section  54, 
sub-section  4,  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862,  so  as  to  entitle  the  owners  to  limit 
their  liability  under  the  provisions  of  that  Act. 

All  damage,  wrongfully  done  by  one  ship  to 
another,  whilst  the  ship  which  does  the  damage  is 
being  navigated,  and  where  the  wrongful  act  of  the 
ship  which  does  the  damage  is  due  to  the  negligence 
of  any  person  for  whose  negligence  the  owner  is 
liable,  is  comprised  within  section  54  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  unless  such 
negligence  occurs  with  the  privity  of  the  owner.^ 

^  The  Warkworth,  L.  B.  9  F.  D.  145 ;  53  L.  J.  Ad.  65, 
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The  clause  "  from  loss  or  damage  of  or  to  any 
goods  or  merchandise  caused  by  improper  naviga- 
tion of  the  ship  carrying  the  goods  or  merchandise 
or  of  any  other  ship,"  which  is  to  be  found  in  club 
insurance  policies,  does  not  refer  simply  to  improper 
navigation  with  reference  to  the  ship  herself,  but 
also  to  improper  navigation  with  reference  to  goods 
in  the  ship.  It  implies  something  wrongly  done, 
or  wrongly  omitted  to  be  done,  by  the  shipowner 
or  his  servants,  for  whom  he  is  responsible  at  some 
time  or  other.  Thus,  where  the  plaintiff's  ship  having 
encountered  bad  weather,  put  back  to  coal  and  trim 
her  cargo.  Going  into  harbour  she  took  the  ground 
but  was  got  off.  The  pumps  were  put  on  to  try 
whether  she  had  made  any  water,  and  for  this  pur- 
pose the  bUge-cock  was  opened,  and  through  the 
negligence  of  the  crew,  was  not  closed  when  the 
pumping  ceased.  Shortly  afterwards  the  sea-cock 
was  opened  to  fill  the  boilers,  and  through  like 
negligence  was  left  open,  and  the  water  consequently 
entered  and  damaged  the  cargo.  On  these  facts  it 
was  held  that  the  damage  arose  from  "improper 
navigation"  within  the  meaning  of  the  clause.^ 

In  another  case^  where  the  shipowner  neglected 
to  efficiently  close  a  loading  port  in  the  side  of  the 
ship.  The  act  of  negligence  occurred  before  the 
completion  of  the  loading.  Goods  were  damaged 
by  seawater  which  leaked  in  during  the  voyage, 

^  Good  V.  The  London  S.  Shipowners  Protecting  Association,  L.B.  6  G.F.  668. 
>  Carmichael  &  Co.  v.  The  Liverpool  Sailing  Shipowner's  Mataal  In^ 
demnity  ABSociation,  L.  B.  19  Q.  B.  D.  242j  66  L.  J.  Q.  B.  428, 
80 
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but  tlie  leak  did  not  endanger  or  impede  the  naTi- 
gation  of  the  ship.    It  was  held,  that  the  damage 
was  caused  by  improper  navigation  of  the  ship  with- 
in the  meaning  of  the  Articles  of  Association  of  a 
Shipowners'  Mutual  Indemnity  Association.     It  is 
necessary  to  bear  in  mind  that  the  construction  of 
this  clause  proceeds  upon  considerations  other  than 
those  raised  by  somewhat  similar  conditions  in  the 
bill  of  lading.     Smith,  J.,  in  his  judgment  in  this 
case  remarked  "  as  to  the  authorities,  I  only  desire 
to  add.  that  I  do  not  deal  at  all  with  the  cases  in 
which  similar  words  in  biUs  of  lading  have  been  dis- 
cussed and  construed,  because  I  do  not  think  that 
these  cases  are  in  point,"  and  Willes,  J.,  said: — 
"  The  case  is  not  free  from  difficulty,  and  the  course 
which  the  argument  took  is  an  illustration  of  the 
danger  of  trying  to  arrive  at  the  meaning  of  a  term 
in  a  particular  contract  by  the  aid  of  the  construc- 
tion placed  upon  the  same  term  in  a  contract  of  a 
totally  different  nature.    With  regard  to  cases  deal- 
•    ing  with  bills  of  lading,  the  words  which  we  have  to 
construe,  are  in  the  generality  of  cases,  found  in  con- 
nection with  a  number  of  other  words  which  have 
such  a  large  effect  in  limiting  or  extending  their 
meaning,  that  we  can  gather  but  little  from  them  as 
to  the  construction  of  the  words  when  standing,  as 
they  do  here,  by  themselves.    In  the  same  way, 
with  reference  to  the  case  of  '  The  Warkworth/^  the 
section  of  the  Merchant  Shipping  Act  there  con- 
strued, deals  with  a  state  of  things  so  different  from 

'  L.  B.  9  p.  D.  145. 
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this  contract  of  insurance,  that  we  are  in  danger  of 
being  misled,  rather  than  guided,  by  the  construc- 
tion of  the  word  in  such  widely  different  circum- 
stances." 

Where,  however,  the  act  of  putting  cargo  into  a 
hold  so  saturated  with  a  tarry  substance  that  the 
Trhole  cargo  was  tainted  and  damaged,  it  was  held 
distinguishing  the  above  cases^  that  the  damage  was 
occasioned  by  the  bad  management  of  the  vessel  as 
a  receptacle  or  warehouse  for  the  goods,  which  did 
not  affect  her  qualities  as  a  ship,  and  did  not  come 
within  the  term  "  improper  navigation,"  and,  further, 
that  it  was  a  case  of  improper  stowage  within  the 
meaning  of  the  rules  of  the  defendants'  Association, 
and  that  on  both  these  grounds,  the  defendants  were 
protected  from  liability.^ 

The  words  "dangers  of  the  river"  signify  the 
natural  accidents  incident  to  the  navigation,  not 
such  as  might  be  avoided  by  the  exercise  of  that 
discretion  and  foresight  which  are  expected  from 
persons  in  such  employment.* 

In  Alabama,  where  inland  water  transportation  is 
very  great,  there  seems  to  be  no  disposition  to  make 
any  distinction  between  "  dangers  of  the  river"  and 
**  dangers  of  the  sea."  And  it  is  considered  that  the 
**  perils  of  the  sea  and  of  the  river"  are  so  nearly 
allied  that  they  may  be  considered  the  same  except 
in  the  few  instances  in  which  the  reason  differs. 
That  there  is  a  settled  distinction  between  perils  of 

^  The  Canada  Shipping  Co.,  Ld.  v.  The  British  Shipowners'  Mntoal  Pro- 
tection Association,  Ld.,  L.  B.  23  Q.  B.  D.  842;  58  L.  J.  Q.  B.  462. 

*  Ang.  on  Car.  s.  168, 
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"  the  navigation"  and  the  "  Act  of  God"  is  consid- 
ered to  be  settled.^ 

"  Dangers  of  the  road,"  if  applied  to  land,  must 
be  construed  of  dangers  of  the  kind  that  are  proper- 
ly caused  by  roads,  such  as  overturning  of  the  car- 
riages.* 

The  following  losses  have  been  held  to  be  included 
in  the  term  "  dangers  or  perils  of  the  sea,"  &c. : — 

Loss  by  pirates.' 

From  collision  when  it  is  loss  by  foundering, 
owing  to  collision  with  another  ship,  if  it  occurs 
without  fault  in  the  carrying  ship.  * 

By  the  common  risks  of  navigation,  from  rocks, 
sands,  rapids,  and  the  like,  when  the  loss  occasioned 
thereby  happens  without  negligence  or  default  ia 
the  master  or  crew.*^ 

Damage  by  sweating  when  not  occasioned  by  bad 
stowage  or  negligence.® 

Animals  beiQg  killed  or  damaged  by  the  motion 
of  the  ship  during  a  storm.  ^ 

Where  the  ship  is  stranded.  ® 
Loss  by  the  wilful,  but  not  barratrous,  act  of  the 
crew,  in  throwing  the  ballast  overboard.  ® 

'  Ang  on  Gar.  s.  168. 

*  De  Bothsohild  v.  The  Royal  Mail  Steam  Packet  Co.,  21  L.  J.  Ex.  273. 

»  Pickering  V.Barclay,  Styles.  132  j  2  Roll.  Ab.  248;  Kay  on  Sh.,  Vol.  1,411 

*  Buller  V.  Fisher,  3  Esp.  ^7;  Smith  d.  Scott,  4  Taunt.  125 ;  The  Xantho, 
L.  R.  12  App.  Gas.  503. 

>  Fletcher  v,  Inglis,  2  B.  &  A.  315. 

•  Glark  v.  Barnwell,  12  How.  272;  19  Gurtis  131. 

'  Gabay  v,  Lloyd,  3  B.  <&  G.  793 ;  Lawrence  v.  Aberdein,  5  B.  &  Aid.  107. 

«  Hahn  v.  Gorbett,  2  Bing.  205. 

P  Dixon  V.  Sadler,  9  L.  J.  Ex.  48. 
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A  ship  loaded  with  hides  and  tobacco  whilst  on 
her  voyage  encountered  bad  weather  and  shipped 
much  sea-water,  whereby  the  hides  were  wetted  and 
rendered  putrid.  Neither  the  tobacco  nor  the  pack- 
ages containing  it  were  immediately  in  contact  with 
nor  directly  damaged  by  sea  water,  but  the  tobacco 
was  damaged  and  deteriorated  in  flavour  by  the 
foetid  odour  proceeding  from  the  putrid  hides.  ^ 

Loss  by  jettison  rendered  necessary  by  storms  or 
tempests.^ 

Where  a  vessel  for  the  purpose  of  discharging  her 
cargo  was  fastened  by  tackles  to  a  barge  on  one 
side,  and  a  lighter  on  the  other,  but  the  lighter's 
tackle  breaking,  water  got  into  her  port  holes  and 
damaged  the  cargo.  ^ 

While  a  steamer  was  loading  in  a  harbour,  her 
draught  was  increased  by  the  weight  of  the  cargo, 
until  the  discharge  pipe  was  brought  below  the 
surface  of  the  water,  which  then  flowed  down  the 
pipe  under  the  valve,  and  some  cocks  or  valves  in 
the  machinery  having  been  negligently  left  open, 
water  flowed  into  the  hold  and  injured  the  goods.* 

Loss  occasioned  by  hidden  obstructions  in  the 
river,  newly  placed  there,  and  of  a  character  that 
human  skill  or  foresight  could  not  have  discovered 
and  avoided.*^ 

Thus,  running  on  a  recent  snag  which  could  not  be 
seen,  is  within  the  exception  "  dangers  of  the  river."  ^ 

>  Montoya  v.  The  London  Ass.  Co.,  6  Ex.  451 ;  20  L.  J.  Ex.  254. 
»  The  Milwaukee  Belle,  21  L.  T.  801. 
*  Laurie  v.  DouglaSi  15  M.  &  W.  746. 
*  Davidson  v.  Burnand,  L.  R.  4  G.  P.  117. 
"  Ang.  on  Car.  b.  168.  ^  Parsons  on  Sh.,  Vol  l,  257n.  % 
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Where  a  vessel  was  chartered  to  proceed  to  New- 
port and  there  load  for  San  Francisco,  the  freight 
of  which  voyage  was  insured,  hut  before  reaching 
Newport,  she  got  ashore,  and  the  time  necessary 
for  getting  her  off  and  repairing  her  so  as  to  be  a 
cargo  carrying  ship,  was  so  long  as  to  put  an  end, 
in  a  commercial  sense,  to  the  commercial  specula- 
tion, and  the  charterers  abandoned  the  contract,  and 
hired  another  vessel ;  it  was  held,  that  there  had 
been  a  total  loss  of  the  chartered  freight  by  perils 
of  the  seas  within  the  meaning  of  the  policy.  * 

The  following  losses  have  been  held  not  to  be  in- 
cluded in  the  term  dangers  or  perils  of  the  sea,  &c. : — 

Collision  arising  from  the  negligence  of  master 
and  crew  navigating  the  vessel  which  carries  the 
goods.* 

Pire  has  never  been  regarded  as  a  peril,  danger, 
or  accident  of  the  sea,  within  the  meaning  of  those 
terms  as  known  to  mercantile  usage  or  the  law.^ 

Injury  by  rats  to  cargo,  although  every  possible 
precaution  is  taken  to  prevent  it.  * 

Damage  by  cockroaches.*^ 

A  loss  arising  from  rats  eating  holes  in  the  ship's 
bottom  is  not  within  the  perils  insured  against  by 
the  common  form  of  a  policy  of  insurance.  • 

*  Jackson  v.  The  Union  Marine  Insurance  Co.,  L.  R.  10  C.  P.  125. 

•  Llovd  V.  Gon.  Iron  Screw  Collier  Co.,  S3  L.  J.  Ex.  269;  Grill  v.  Gen. 
Iron  Screw  Collier  Co.,  L.  R.  3  C.  P.  476. 

"  The  Hongkong  &  Shanghai  Banking  Corporation  v.  Baker,  7  Bom.  H. 

C.  Rep.,  O.  C.  J.  203. 

♦  Kay  V.  Wheclor,  L.  R.  2  0.  P.  302 ;  Laveroni  v.  Driiry,  22  L.  J.  Ex.  2. 
The  Carlotta,  3  Asp.  Mar.  L.  C.  N.  S.  456;  Dale  v.  Hall,  l-Wils.  '2SL 

^  The  Miletus,  cited  in  Parsons  on  Sh.,  Vol.  1,  258n. 
»  Hunter  v.  Potts,  4  Camp.  203. 
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Loss  caused  by  worms  which  have  destroyed  the 
ship's  bottom.  ^ 

Loss  by  lightning,  though  an  act  of  God,  is  not  a 
peril  of  the  sea.  ^ 

Loss  by  heat. ' 

If  a  ship  be  driven  by  stress  of  weather  on  an 
enemy's  coast  and  there  captured/ 

Where  a  vessel,  about  to  sink  from  the  effects  of 
bad  weather,  puts  into  an  intermediate  port  and  the 
master  sells  the  ship  and  cargo  without  necessity/ 

If  a  ship,  hove  down  on  a  beach  within  the  tide- 
way for  repairs,  be  thereby  bilged  and  damaged.^ 

Meat  shipped  at  Hamburg  for  London  was  delayed 
on  the  voyage  by  tempestuous  weather,  and  solely 
by  reason  of  such  delay  became  putrid,  and  was 
necessarily  thrown  overboard  at  sea;  this  was  held  not 
a  loss  by  perils  of  the  sea,  or  within  the  words  "  all 
other  perils,  losses  and  misfortunes"  in  the  policy/ 

Where  it  was  agreed  by  charter-party  that  the  char-  Neaps  and 
terer  should  not  be  liable  for  delay  in  loading  caused  Navigation. 
by  neaps  and  stoppage  of  navigation,  and  the  by-days 
were  exceeded  in  consequence  of  the  lighters  which 
were  bringing  the  cargo  (one  of  salt)  down  the  rivers 
Weaver  and  Mersey  to  Birkenhead,  the  place  of 

»  Kohl  v.  Parr,  1  Esp.  445. 

'  Tho  Hongkong  &  Shanghai  Banking  Corporation  v.  Baker,  7  Bom.  H. 
0.  R.,  O.  C.  J.  204. 

»  Tho  Freedom,  L.  E.  8  P.  0.  694. 
*  Green  v.  Elmslie,  Poake*s  N.  P.  278;   Hahn  v.  Corbetfc,  2  Bing.  211; 
Livie  V,  Janson,  12  East.  648. 

'^Cannan  v.  Meabnm,  1  Bing.  243. 
^  Thompson  v.  Whitcmore,  3  Taunt.  227. 
'  Taylor  v,  Dunbar,  L.  B.  4  C.  P.  206. 
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loading,  being  delayed  by  neaps  of  exceptional  low- 
ness  at  the  junction  of  the  Mersey  and  Weaver,  and 
it  was  proved  that  it  was  the  invariable  practice,  for 
all  salt  intended  for  foreign  exportation  to  be  brought 
to  Birkenhead  from  the  Weaver  by  water,  that  there 
were  no  storehouses  for  salt  at  Birkenhead ;  and  that 
it  was  never  kept  there  to  await  the  arrival  of  vessels. 
The  charterer  was  held  to  be  relieved  from  liability 
under  the  above  exceptions,  upon  the  ground  that 
they  must  be  taken  to  apply  to  bringing  the  cai^ 
to  Birkenhead  for  loading  purposes.^ 

Bad  weather.  In  Postlethwaltc  V.  Frccland,^  Lord  Selborne, 
L.  C,  in  the  House  of  Lords,  summed  up  the  law  as 
to  the  rights  and  obUgations  of  shipowners  and  mer- 
chants with  regard  to  the  time  allowed  for  loading 
and  discharging  ships,  as  f  oUows : — "  If  by  the  terms 
of  the  charter-party,  the  charterer  has  agreed  to  dis- 
charge the  cargo  within  a  fixed  period  of  time,  that 
is  an  absolute  and  unconditional  engagement,  for 
the  non-performance  of  which  he  is  answerable 
whatever  may  be  the  nature  of  the  impediments 
which  prevent  him  from  performing  it,  and  which 
cause  the  ship  to  be  detained  in  his  service  beyond 
the  time  stipulated." 

Where  the  charter-party  gave  the  charterer  the 
option  of  refusing  to  load  if  the  ship  did  not  arrive 
at  the  port  of  loading  by  November  28th,  unless 

^  Allerton  S.  S.  Co.  v.  Falk,  6  Asp.  M.  L.  G.  267. 
•  li.  B.  5  App.  Cas.  699. 
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•*  prevented  by  stress  of  weather  or  other  unavoidable 

impediment,"  and  owing  to  adverse  wind  and  bad 

"weather  she  did  not  arrive  until  January  20th,  the 

oliarterer  was  not  entitled  to  refuse  to  load  her,  al- 

tliough  the  ship  had  been  to  an  intermediate  port 

and  had  taken  the  full  usual  time  in  discharging 

there/  Tindal,  C.  J.,  held,  that  the  charterer's  option 

did  not  arise  if  ordinary  diligence  had  been  used, 

even  though  the  delay  might  have  been  avoided  by 

xmusual  efforts. 

"Where  a  given  number  of  days  is  allowed  to  the 
charterer  for  unloading,  a  contract  is  implied  on  his 
part,  that  from  the  time  when  the  ship  is  at  the 
usual  place  of  discharge,  he  will  take  the  risk  of  any 
ordinary  vicissitudes  which  may  occur  to  prevent 
his  releasing  the  ship  at  the  expiration  of  the  lay- 
days.* So,  where  a  charterer  is  allowed  a  given  num- 
ber of  days  for  unloading  a  vessel,  there  is  an  im- 
plied contract  on  his  part  that  from  the  time  when 
the  vessel  is  at  the  usual  place  of  discharge,  he  will 
take  the  risk  of  any  ordinary  vicissitudes  which 
may  occur  to  prevent  his  releasing  the  ship  at  the 
expiration  of  the  lay-days. 

Thus,  where  a  vessel  was  chartered  for  a  voyage 
from  Fensacola  to  a  safeport  in  the  United  Kingdom, 
as  ordered,  with  a  cargo  of  timber.  Sixteen  working 
days  were  to  be  allowed  for  loading,  and  "  to  be  dis- 
charged at  such  wharf  or  dock  as  the  charterer  may 

^  Granger  v.  Dent,  M.  &  M.  476. 

•  Bandall  v.  Ljnohf  2  Camp.  862. 
81 
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direct,  always  afloat,  in  fourteen  lay-days,  and  ten 
days  on  demurrage,  over  and  above  the  said  laying 
days  at  101.  per  day."  The  vessel  having  been  or- 
dered to  M.,  arrived  with  her  cargo  at  the  usual 
place  of  discharge  in  the  river,  and  commenced  to 
unload.  It  was  the  master's  duty  to  put  the  timber 
over  the  ship,  and  form  it  into  rafts,  whence  it  was 
conveyed  away  by  the  charterer.  In  the  course  of 
unloading,  bad  weather  came  on,  and  though  the 
ship  did  not  leave  her  anchorage,  the  rafts  could  not 
be  formed,  so  that  the  charterer  was  imable  to  take 
the  timber  away.  The  bad  weather  caused  a  delay 
of  four  days  in  discharging  the  ship.  In  an  action 
by  the  shipowners  against  the  charterer  for  demur- 
rage, it  was  held,  that  inasmuch  as  under  the  char- 
ter-party a  fixed  number  of  days  was  allowed  for 
discharging  the  cargo,  the  charterer  undertook  the 
risks  of  casualties  in  the  weather  which  might  inter- 
rupt the  process  of  unloading,  and  was  liable  to  pay 
demurrage  for  delay  so  occasioned,  notwithstanding 
he  was  not  in  default,  and  was  ready  to  receive  the 
timber.^ 

By  a  charter-party  it  was  agreed  that  a  steamer 
should  proceed  to  three  safe  loading  places  between 
C.  and  M.  as  ordered,  and  proceed  with  cargo  to  H. 
or  L.  (dangers  and  accidents  of  the  seas  excepted.) 
Then  followed  this  proviso : — "  Should  the  steamer 
not  have  arrived  at  first  loading  port  free  of  pratique 
and  ready  to  load  on  or  before  a  certain  day,  char- 
terers have  the  option  of  cancelling  or  confinmng 

iXhiiB  V.  Byers,  L.  B.  1  Q.  B.  D.  244 ;  45  L.  J.  Q.  B.  5U, 
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tliis  charter-party."    The  vessel  arrived  off  the  first 
loading  port  two  days  before  the  day  named,  but  the 
sea  and  weather  prevented  any  communication  with 
tlie  shore,  and  she  was  unable  to  get  pratique  on  the 
day  named  in  the  charter-party,  but  was  compelled 
l>y  stress  of  weather  to  put  into  V.,  where  the  char- 
terer's agent  cancelled  the  charter-party.    Held, 
that  the  arrival  of  the  steamer  at  the  first  loading 
place  free  of  pratique  by  the  day  named  was  a  con. 
dition  precedent,  the  non-fulfilment  of  which  entitled 
the  charterers  to  exercise  the  option  of  cancelling 
the  charter-party;  and  that  the  clause  excepting 
dangers  and  accidents  of  the  seas  applied  only  to 
the  voyage.* 

In  Hurst  v.  TJsbome,*  the  owner  by  a  charter- 
party  agreed  that  the  ship,  then  bound  for  H.  should 
proceed  with  all  convenient  speed,  to  the  north  of 
England  for  coals,  from  thence  to  Limerick,  and 
there  load  a  cargo  of  grain  or  other  merchandise  for 
the  defendant,  and  the  ship  having  been  delayed 
by  bad  weather  did  not  arrive  at  Limerick  till  long 
after  the  time  expected  :  Held,  in  an  action  by  the 
owner  on  the  charter-party,  that  evidence  on  behalf 
of  the  defendants  that  the  Limerick  export  grain 
trade  is  carried  on  only  at  a  certain  season,  which 
had  expired  before  the  ship  arrived,  was  inadmissible 
and  that  charterers  were  liable. 

By  the  maritime  law,  in  the  absence  of  custom  Neglect  of 
or  agreement  to  the  contrary,  it  is  the  duty  of  the  m^w.^^ 

'  Smith  V.  Dart,  L.  B.  14  Q.  B.  D.  105 ;  54  L.  J.  Q.  B.  121. 

«  26  L.  J.  C.  P.  209. 
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master,  on  the  part  of  the  owner,  to  receive  and 
properly  stow  on  board  the  goods  to  be  fearried,  which 
ordinarily,  are  to  be  delivered  to  him  alongside.  Por 
aay  damage  to  the  goods  occasioned  by  negUgence 
in  the  performance  of  such  duty,  the  owner  is  liable 
to  the  shipper.^ 

Thus,  it  is  the  duty  of  the  master  to  provide  pro- 
per ropes  and  tackle  for  the  reception  of  the  goods 
into  the  ship,^  and  if  a  cask  be  accidentally  staved 
in  letting  it  down  into  the  hold  of  the  ship,  the  mas- 
ter is  answerable  for  the  loss.' 

If  the  damage  results  from  the  misconduct  of  the 
master,  he  is  answerable  to  the  owners,  and  probably 
also  directly  to  the  shipper.  If  it  happens  through 
the  misconduct  of  the  mate,  or  others  of  the  crew, 
without  default  on  the  part  of  the  master,  it  has  been 
held  that  the  master  is  not  answerable  to  the  owners.^ 

Where  goods  are  sent  to  be  laden  on  board  a 
general  ship,  the  master  is  not  liable  to  the  owner 
of  the  goods  for  damage  done  to  them  by  the  negli- 
gent stowage  of  a  stevedore  appointed  by  the  char- 
terer, the  stevedore  not  being  an  agent  or  servant  of 
the  master.  Nor  is  the  master  liable,  in  such  case, 
for  the  acts  of  the  stevedore,  though  the  charter- 
party  stipulate  that  the  stevedore  shall  be  paid  by, 
and  act  imder,  his  orders,  except  the  acts  of  the 
stevedore  be  done  in  pursuance  and  in  the  execu- 
tion of  the  master's  orders.* 

»  Blakie  r.  Stembridge,  18  L.J.C.P.  331.        «  Ch.  &  Tem,  on  Car.  163. 

«  Goff  V.  Clinkard,  I.  Wfllfl  282. 
«  Blakie  v.  Stembridge,  28  L.  J.  C.  P.  329;  Sack  v.  Ford,  32  L.J.C.P.  12. 


NEGLECT  OF  MASTER,  PILOT  OB  CREW.  645 

This  duty  of  the  master  has,  however,  in  many 
cases  been  modified  by  custom  or  contract.^  And 
Ills  liability  for  the  safe  conduct  of  the  goods  con- 
tinues imtil  they  are  actually  delivered  to  the  con- 
signee ;  when  they  are  once  delivered,  however,  it 
ceases.* 

When  the  pilot  continues  in  charge  of  the  naviga- 
tion of  the  ship,  it  is  the  duty  of  the  master  and 
crew  to  keep  a  good  look  out;^  to  attend  to  the 
general  management  of  the  ship ;  *  to  see  that  the 
ship  and  her  equipments  are  sujQ5cient  and  proper, 
and  that  her  crew  are  competent,^  and  that  obedience 
is  promptly  rendered  to  the  pilot  in  all  things  relat- 
ing to  the  management  of  the  ship,  ®  and  as  long  as 
the  pilot  continues  to  act,  not  to  interfere  with  the 
conduct  of  the  ship,  except  in  cases  of  extreme 
necessity.^ 

If  the  pilot  is  intoxicated,  or  is  steering  a  course 
to  the  certain  destruction  of  the  vessel,  the  master 
may  interfere  and  ought  to  interfere,  but  it  is  only 
in  urgent  cases.® 

As  soon  as  the  pilot  assumes  his  proper  functions 
on  board,  he  supersedes  the  master  in  his  control  of 
the  ship,  in  all  matters  which  relate  to  her  naviga- 
tion;® he  is  bound  to  use  due  diligence,  care,  and 

»  Per  Willes,  J.,  in  Blakie  v.  Stembridge,  28  L.  J.  C.  P.  332. 

•  Kay  on  Sh.,  Vol.  2,  1157.  »  The  lona,  L.  E.  1  P.  C.  426. 

•  The  Velaaquez,  L.  E.  1  P.  0.  494. 

»  The  City  of  Cambridge,  L.  R.  5  P.  C.  459. 

•  The  Diana,  1  W.  Rob.  136.  »  The  Maria,  1  W.  Rob.  110. 

•  The  PeeriesB,  Lnah.  30, 32 ;  The  Duke  of  Mancheater,  2  W.  Rob.  470, 480. 
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reasonable  skill,  and  is  answerable  if  it  is  proved 
that  the  ship  either  does,  or  suffers  damage,  through 
his  default,  negligence,  or  want  of  skill,  the  persons 
under  him  having  done  their  duty.* 

A  mere  suggestion  by  the  captain  of  a  ship  to  the 
pilot  as  to  the  orders  that  should  be  given,  not 
amounting  to  an  interference,  will  not  transfer  the 
responsibility  to  the  master,  so  as  to  render  the 
owners  liable  if  the  order  is  a  negligent  one.  It  is 
within  the  province  of  the  pilot  compulsorily  in 
charge  of  a  vessel  to  decide  whether  the  state  of 
the  weather  is  or  is  not  such  as  to  render  it  impru- 
dent to  get  under  way. 

But  there  may  be  circumstances  of  weather  in 
which  the  captain  of  a  ship  would  not  be  exonerated 
if  he  allowed  his  vessel  to  be  got  under  way  by  the 
pilot.* 

The  exceptions  as  to  negligence  make  it  incum- 
bent upon  owners  of  cargo,  who  seek  to  render  the 
owners  or  master  liable,  to  prove  aflSirmatively  that 
the  injury  was  caused  by  such  negligence.' 

The  exceptions  limit  the  liability,  but  not  the 
duty  of  the  owners  and  master ;  *  nor  do  they  relieve 
the  owners  or  master  from  the  obligation  to  navi- 
gate with  ordinary  skill  and  care.  It  is  still  their 
duty  to  do  what  they  can  by  reasonable  skill  and 

1  The  Portsmouth,  6  C.  Rob.  317. 

«  The  Oakfield,  L.E.  11  P.D.  46 ;  55  L.J.  Ad.  11 ;  The  Gny  Mannering,  L. 
R.  7  P.  D.  132. 

»  Czech  V.  Gen.  S.  N.  Co.,  L.E.  3  C.P.  17;  Phillips  v.  Clark,  26  L.  J.  C.P. 
168 ;  Gill  V.  Manchester  R.  Co.,  L.  R.  8  Q.  B.  186. 

•  Steinmann  &  Co.  v,  Angier  Line,  L  R.  1  Q.  B.  (1891)  624. 
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care  to  avoid  all  perils,  including  the  excepted  perils. 
If,  notwithstanding  such  skill  and  care,  damage 
does  occur  from  these  perils,  the  owners  and  master 
are  released  from  liability ;  but  if  their  negligencd 
has  brought  on  the  peril,  then  the  damage  is  attri- 
butable, to  their  breach  of  duty,  and  the  exceptions 
do  not  aid  them.^ 

The  exception  "any  act,  neglect,  or  default  what- 
soever of  pilots,  master  or  crew  in  the  management 
or  navigation  of  the  ship,"  does  not  cover  damages 
arising  from  negligent  stowage  so  as  to  exempt  the 
shipowner  from  liability  for  the  same.^ 

It  was  stated  in  Phillips  v.  Clark ^  where  the 
shipowner  was  held  liable  for  the  negligent  stowage 
of  cargo  by  his  servants,  that  a  carrier  might  pro- 
tect himself,  even  from  the  effects  of  his  own  negli- 
gence, by  a  contract  to  that  effect,  if  he  can  find 
any  one  to  contract  with  him ;  and  it  was  observed 
in  Grill  v.  The  General  Iron  Screw  Collier  Co.;' 
that  if  the  shipowners  wish  to  protect  themselves 
from  being  responsible  for  a  loss  occasioned  by  the 
negligence  of  their  servants  they  must  do  so  by 
express  words.  Such  a  stipulation  would  be  almost 
repugnant  to  their  contract ;  still  if  they  wish  to 
raise  the  question  of  non-liability  for  such  negli- 
gence, they  must  do  so  by  express  terms.^ 

The  exception  of  "negligence"  does  not  relieve 
the  shipowner  from  his  obligation  to  supply  a  ship 

»  PhUlipg  V.  Clark,  26  L.  J.  0.  P.  168. 

■  Hayn  v.  CaUiford,  L.  E.  4  0.  P.  D.  182. 

» L.  R.  8  0.  P.  476;  87  L.  J.  0.  P.  208. 

«  The  Daeroi  L.  B.  2  A.  &  B.  896  j  88  L.  J.  Ad. 
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that  is  seaworthy  and  fit  for  the  cargo  at  the  com- 
mencement of  the  voyage.  He  is  liable  for  a  loss 
caused  by  unseaworthiness  or  imfitness,  although  it 
was  caused  by  negligence  of  the  master  or  crew.^ 

In  Steel  v.  The  State  Line  Steamship  Co.,*  where 
the  shipowners  admitted  that  through  the  negli- 
gence of  some  of  the  crew  a  port  on  the  orlop  deck 
had  been  left  unfastened,  it  having  been  merely 
pulled  in  and  not  screwed  up,  through  which  water 
entered,  and  found  its  way  into  the  cargo:  the 
House  of  Lords  held,  that  in  order  to  bring  the 
loss  within  the  exceptions,  it  was  necessary  to  prove 
that  the  ship  sailed  with  the  port  in  a  seaworthy 
state. 

This  decision  was  followed  in  the  case  of  "  The 
Marathon"'  whose  cargo  was  shipped  at  A.  by  H.  W. 
&  Co.,  the  vessel  being  chartered  by  her  master  on 
behalf  of  the  owners  to  H.  W.  &  Co. ;  it  being  held 
that  the  ordinary  warranty  as  to  seaworthiness  in  a 
bill  of  lading  is  a  warranty  that  the  ship  is  seaworthy 
at  the  time,  and  reasonably  likely  to  continue  seawor- 
thy on  the  voyage  specified.  If,  from  special  cir- 
cumstances in  her  construction,  she  requires  special 
appliances  to  preserve  the  cargo  from  sea  damage, 
the  owner  is  bound  to  provide  those  appliances,  and 
will  be  liable  for  damage  to  cargo  arising  from  the 
want  of  them. 

A  cargo  of  jute  was  shipped  under  a  bill  of  la- 
ding, which  contained  an  exception  from  liability 

»  Seville  Stdphur  Co.  r.  Colvils,  25  So.  L.  E.  437 ;  Tattersall  v.  National 
Steamship  Co.  L.B.12Q.6.D.  297 ;  Cargo  ex  Laertes,  L.B.  12  P.  D.  187. 
•  L.  B.  8  App.  Cae.  72.  *  4  Asp.  M.  L.  C.  75« 
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for  any  act,  neglect,  or  default  whatsoever  of  the 
master  and  crew  in  the  navigation  of  the  ship  in 
the  ordinary  course  of  the  voyage.  The  ship  during 
her  voyage  encountered  stormy  weather,  and  the 
pipe  of  the  port  water-closet  was  broken  by  the 
pressure  of  the  cargo,  whereby  water  entered  the 
vessel,  and  the  jute  was  damaged.  In  an  action  at 
the  instance  of  the  indorsees  of  the  bill  of  lading, 
it  was  found  as  a  fact,  (1)  "That  the  pipe  was  un- 
cased at  the  sailing  of  the  vessel,"  and  (2)  "That 
the  default  came  within  the  exemption."  It  was 
found  also  that  (1)  it  was  the  usual  practice  to  case 
such  a  pipe  before  loading  a  cargo  of  jute ;  (2)  that 
when  the  cargo  was  loaded,  the  pipe  was  not  visible; 
and  (3)  that  to  case  the  pipe  it  would  have  been 
necessary  to  remove  part  of  the  cargo,  but  the 
evidence  did  not  show  how  much : — Held,  reversing 
the  decision  of  the  Court  of  Session,  ^  that  the  find- 
ings of  fact  amounted  to  a  verdict  that  the  ship 
was  not  seaworthy  on  sailing,  and,  therefore,  follow- 
ing Steel  V.  The  State  Line  Steamship  Co.,*  the 
exception  in  the  bill  of  lading  did  not  reheve  the 
shipowners  from  liability.' 

A  provision  in  a  charter-party  exempting  the 
owners  from  liability  for  loss  of  or  damage  to  cargo 
caused  by  the  "act,  neglect,  or  default  of  the  master 
or  crew  in  the  navigation  of  the  said  vessel  in  the 

1 18  Ct.  Sess.  Cas.  4th  Ser.  (Eettie)  569.        *  L.  B.  3  App.  Cas.  72, 
*  Gilroj  V.  Frioei  L.  B.  (1898)  A.  0.  66. 
62 
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ordinary  course  of  the  voyage,"  does  not  reliere 
them  from  liability  for  damage  to  cargo  caused  by 
the  joint  negligence  of  one  of  their  crew  and  shore 
engineers  employed  by  them  to  repair  the  ship's 
engines,  whereby  water  gets  to  the  cargo  when  the 
ship  is  moored  in  dock  at  her  port  of  destination, 
and  after  part  of  her  cargo  has  been  discharged.^ 

The  exceptions  of  "negligence  or  default  of  the 
pilot,  master,  mariner,  engineers,  or  other  persons 
in  the  service  of  the  ship,  whether  in  navigating 
the  ship  or  otherwise,"  apply  to  damage  done  to 
goods  whilst  being  stowed  and  before  the  voyage 
has  commenced. 

The  above  exceptions  are  to  be  read  as  meaning 
an  absolute  exemption  from  liability  for  damage 
caused,  whether  in  negligently  navigating  the  ship, 
or  in  negligently  bringing  about  any  other  losses 
from  which  the  shipowner  has  exempted  himself  in 
the  bill  of  lading.* 

The  plaintiff  shipped  a  quantity  of  oranges  on 
board  the  defendant's  vessel,  under  a  bUl  of  lading, 
excepting  (inter  alia)  "damage  from  any  act,  n^- 
lect  or  default  of  the  pilot,  master  or  mariners  in 
the  navigation  or  management  of  the  ship."  The 
oranges  were  damaged  by  the  negligent  stowage  of 
the  stevedore.  Held,  that  the  defendants  were  not 
protected  by  the  exception  in  the  bill  of  lading,  as 
the  stevedore  was  not  included  in  the  list  of  persons 
whose  acts,  &c.,  were  excepted;  and  the  words 

^  The  Aocomac,  L.  B.  15  P.  D.  208 ;  69  L.  J.  Ad.  91« 
*  Komwn  v,  Binuington,  L^  B.  25  Q.  B.  D.  475. 
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''management  of  the  ship"  did  not  include  impro- 
per stowage.* 

By  the  terms  of  a  charter-party  the  shipowner 
•was  not  to  be  liable  {inter  alia)  for  the  negligence 
of  the  master  or  crew  or  other  servants,  "  during 
the  said  voyage ;"  and  after  part  of  the  cargo  had 
been  taken  on  board,  and  before  the  ship  was  started, 
such  cargo  was  damaged  by  water  which  got  into 
the  hold  through  a  valve  in  the  engine  room  being 
left  open  by  the  negligence  of  one  of  the  engineers; 
Buch  damage  was  caused  by  the  above  excepted 
peril  "  during  the  said  voyage,"  and  the  ship  was 
held  not  to  be  unseaworthy,  and  therefore  the  ship- 
owner was  not  liable.* 

Where  by  the  exceptions  shipowners  are  relieved 
from  liability  for  damage  to  cargo  when  caused  by 
'*  perils  of  the  sea  and  accidents  of  navigation,  even 
when  occasioned  by  the  negligence,  default  or  error 
in  judgment  of  the  pilot,  master,  mariners,  or 
other  servants  of  the  shipowners,"  and  the  cargo  is 
damaged  by  sea  water  getting  into  the  hold  through 
an  iron  rivet  being  loosened  by  stress  of  weather,  a 
fact  which  the  master  discovers  during  the  voyage, 
but  neglects  to  remedy  and  thereby  permits  the 
damage  to  be  largely  increased,  such  damage  is  co- 
vered by  the  above  exceptions,  and  the  shipowners 
are  not  liable  for  any  portion  of  it.' 

In  the  case  of  Hamilton  v.  Fandorf,^  a  cai^o  of 
rice  was  shipped  under  a  charter-party  and  bills  of 

»  Th*  Ferro,  L.  R.  (1898)  P.  88. 

•  The  Carron  Pork,  L.  B.  15  P.  D.  208  ;  69  L.  J.  Ad.  74. 

*  The  Creasington,  L.  B.  (1891)  P.  152 ;  60  L.  J.  Ad.  25. 
«  L.  B.  12  App.  Gas.  518 ;  57  L.  J.  Q.  B.  24. 
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lading,  whicli  excepted  "  dangers  and  accidents  of 
the  seas  ....  of  whatever  nature  and  IdndL'* 
During  the  voyage  the  cargo  was  damaged  by  sea 
water  entering  through  a  pipe  which  had  been 
gnawed  by  rats.  It  was  admitted  that  the  ship  -was 
seaworthy,  and  that  there  was  no  negligence.  It 
was  held,  that  the  damage  was  within  the  exception, 
and  that  the  shipowner  was  not  liable. 

By  charter-party  and  bill  of  lading  the  defen* 
dants  were  exempted  from  liability  for  damage  to 
the  plaintiff's  cargo  arising  from,  "...  perils, 
dangers  and  accidents  of  the  sea  or  other  waters  of 
what  nature  and  kind  soever ;  .  .  .  strandings 
.  .  .  and  all  other  accidents  of  navigation,  and 
all  losses  and  damages  caused  thereby  .  .  .  even 
when  occasioned  by  negligence,  default  or  error  in 
judgment  of  the  pilot,  master,  mariners,  or  other 
servants  of  the  shipowners,  but  unless  stranded, 
sunk  or  burnt  nothing  herein  contained  shaU  exempt 
the  shipowner  from  liability  to  pay  for  damage  to 
cargo  occasioned  by  .  .  .  improper  opening  of 
valves,  sluices,  and  ports,  or  by  causes  other  than 
those  above  excepted.  ..."  Whilst  the  defen- 
dant's steamship  was  lying  at  her  moorings,  loading 
the  plaintiff's  cargo  of  grain,  under  the  above  charter- 
party  and  bill  of  lading,  the  circulating  pump  de- 
livery-valve in  the  side  of  the  ship  was  reasonably 
and  properly  opened  by  the  defendant's  engineer, 
but  was  negligently  and  improperly  left  open,  where- 
by a  quantity  of  sea-water  entered  the  ship  and 
damaged  the  plaintiff's  cargo.  To  prevent  the  vessel 
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foundering  at  her  moorings,  where  the  water  was 
deep,  the  master  had  her  towed  into  shallower  water, 
where  she  settled  on  the  ground,  and  the  water  was 
subsequently  pumped  out.  For  the  loss  so  sustained, 
tlie  plaintiffs  sued  the  defendants.    Held,  that  the 
defendants  were  not  liable,  as  the  negligence  clause 
applied  to  "dangers  and  accidents  of  the  sea  or 
other  waters,"  as  well  as  to  "  accidents  of  naviga- 
tion," and  the  words  "unless  stranded,  sunk  or 
burnt,"  constituted  a  condition  preventing  liability 
attaching  to  the  shipowner  for  the  damage  occa- 
sioned by  the  valve  being  improperly  open.    Fur- 
ther, that  the  defendants  were  also  protected  because 
the  damage  resulting  from  the  incursion  of  water 
into  the  ship,  caused  by  the  use  of  the  valve  whilst 
she  had  cargo  in  her,  though  she  was  still  at  her 
moorings  and  not  in  motion,  was  an  "  accident  of 
navigation"  within  the  meaning  of  the  exception  in 
the  first  part  of  the  clause  in  question.* 

Gorell  Barnes,  J.,  said : — "  What  is  the  true  con- 
struction of  the  contract  under  which  the  goods  were 
shipped  ?  It  is  necessary  to  consider,  in  dealing 
with  that  question  of  construction,  first,  whether  or 
not  the  loss  and  damage  come  within  what  I  may 
term  the  first  half  of  the  exceptions  in  the  charter- 
party.  The  charter-party  and  bill  of  lading  are  the 
usual  Black  Sea  charter-party  and  bill  of  lading  set- 
tied  in  the  year  1890,  and  contain  the  same  excep- 
tions. For  convenience  the  bill  of  lading  has  been 
referred  to  during  the  argument.     I  will  continue 

>  The  Southgate,  L.  R.  (1893)  P.  329. 
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to  refer  to  it,  as  the  exceptions  being  the  same  in 
both  documents  it  is  immaterial  which  is  looked  at. 
The  exceptions  material  to  the  first  point  are  the 

*  perils,  dangers,  and  accidents  of  the  sea  or  other 
waters  of  what  nature  and  kind  soever, 
strandings,  collisions,  and  all  other  accidents  of  navi- 
gation, and  all  losses  and  damages  caused  thereby 
.  .  .  even  when  occasioned  by  negligence,  de- 
fault or  error  in  judgment  of  the  pilot,  master, 
nmriners,  or  other  servants  of  the  shipowners.*  On 
these  exceptions  two  points  are  raised  by  the  plain- 
tiffs.  First,  whether  the  words  *  even  when  occa- 
sioned by  negligence,  default/  &c.,  relate  to  and 
qualify  the  words  '  perils,  dangers,  and  accidents  of 
the  sea  or  other  waters  of  what  nature  and  kind  so- 
ever/ Secondly,  whether  this  was  an  *  accident  of 
navigation'  to  which  it  is  admitted  on  both  sides  that 
the  negligence  qualification  does  apply.  I  think 
when  this  bill  of  lading  is  read  from  the  words  *  Act 
of  God*  down  to  the  words  *  servants  of  the  ship- 
owners,* it  is  clear  that  the  words  relating  to  negli- 
gence apply  to  the  whole  of  the  exceptions,  for  it 
will  be  observed  that  they  begin  with  the  act  of 
God  and  then  deal  with  perils,  dangers,  and  accidents 
of  the  sea,  and  then  after  a  number  of  other  excep- 
tions come  these  words,  *  strandings,  collisions,  and 
all  other  accidents  of  navigation,  and  all  losses  and 
damages  caused  thereby,*  and  then  come  the  words 

*  are  excepted,'  which  to  my  mind  show  that  they 
relate  to  the  whole  of  the  exceptions  preceding  those 
words ;  and  then  come  the  words,  '  even  when  occa- 
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Bioned  by  negligence,  default  or  error  in  judgment 
of  the  pilot  and  others/  which  to  my  mind  equally 
apply  to  all  the  exceptions  which  precede  the  words 
*  are  excepted. '    It  is  quite  possible  that,  when  this 
bill  of  lading  was  written  out  for  the  purpose  of  its 
being  considered  in  the  year  1890,  the  writer  may 
have  thought  that  he  was  applying  that  negligence 
clause  only  to  strandings,  collisions,  and  other  ac- 
cidents of  navigation,  and  was  sufficiently  following 
the  form  of  the  old  Mediterranean  and  Black  Sea  bill 
of  lading  of  1885,  for  which  this  appears  to  be  ia  the 
year  1890,  a  substitute ;  but  the  old  form  of  biU  of 
lading  is  very  different  in  fact,  and  there  is  no  doubt 
that  the  negligence  clause  in  it  only  relates  to  the 
stranding  and  collisions,  and  all  damages  and  losses 
caused  thereby.  This  is  obvious  upon  the  face  of  it. 
In  the  present  bill  of  lading,  however,  for  the  reason 
I  have  given,  I  am  of  opinion  that  the  negligence 
clause  applies  to  *  dangers  and  accidents  of  the  sea  or 
other  waters,*  as  well  as  to  *  accidents  of  navigation.' 
I  do  not  think,  therefore,  that  it  is  necessary  in  this 
case  to  put  an  interpretation  upon  the  words  *  ac- 
cidents of  navigation'  by  themselves.    I  say  that 
because  the  question  raised,  which  is  the  second 
question  on  the  first  part  of  the  clause,  is  to  my 
mind  one  of  some  difficulty,  namely,  whether  '  ac- 
cidents of  navigation,'  cover  an  incursion  of  water 
into  the  ship  while  she  lies  at  her  moorings,  caused 
by  the  use  of  the  valves  when  the  ship  is  not  in  any 
way  moving.    The  reason  I  have  in  this  case  for  not 
expressing  a  positive  opinion  upon  the  point,  is  that 
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I  cannot  make  out  from  the  admitted  facts  what 
was  really  being  done  with  the  circulating  pump, 
and  for  what  purpose  it  was  being  used.    The  words 
in  the  admission  of  facts,  are :  The  delivery  valve- 
door  of  the  circulating  pump  had  been   opened 
reasonably  for  an  ordinary  and  proper  purpose  whilst 
the  loading  was  going  on  by  the  engineers  on  board 
the  vessel,  but  was  improperly  left  open  when  work 
ceased  on  Saturday/    I  confess,  I  should  like  to  have 
known  what  the  purpose  was,  before  saying  definitely 
what  I  think  about  the  exception.     The  parties 
have,  however,  not  been  able  to  agree  as  to  that  fact, 
and  I  do  not  think  it  is  necessary  that  they  should 
do  so  in  consequence  of  what  I  have  held  on  the 
other  point.    The  inclination  of  my  mind  is  to  con- 
sider that  even  on  this  admission  the  words   'ac- 
cidents of  navigation*  would  cover  the  loss  in  ques- 
tion because  the  vessel  had  a  cargo  in  her,  and 
something  was  being  done  for  a  proper  purpose 
which  affected  its  safety  at  the  time  when  the 
accident  occurred.     But  I  prefer  only  to  indicate 
what  I  am  inclined  to  think  rather  than  to  express 
a  positive  opinion  without  further  consideration. 
In  my  opinion  it  follows  that  the  shipowners  have 
brought  themselves  within  the  first  part  of  the 
exceptions.    Now  comes  what  has  really  given  rise 
to    the  difficulty.     There  are  these  words,    *but 
unless  stranded,  sunk,  or  burnt,  nothing  herein  con- 
tained shall  exempt  the  shipowner  from  liability  to 
pay  for  damage  to  cargo  occasioned  by  bad  stowage, 
by  improper  or  insufficient  dunnage,  or  absence  of 
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customary  ventilation  or  by  improper  opening  of 
valves,  sluices,  and  ports,  or  by  causes  other  than 
tliose  above  excepted.'    The  effect  of  that,  leaving 
out  for  the  moment '  unless  stranded,  sunk,  or  burnt,' 
is  to  say  that  (so  far  as  it  is  material  to  the  present 
case,)  although  the  shipowners  are  not  to  be  re- 
sponsible for  perils,  dangers,  and  accidents  of  the 
sea,  even  when  occasioned  by  negligence,  yet,  if  the 
damage  was  caused  by  an  improper  opening  of  the 
valves,  they  are  to  be  liable,  and  the  plaintiff's 
contention  is  that  by  virtue  of  this  latter  part  of  the 
clause  the  shipowners  are  so  liable,  and  that  the 
words  which  I  omitted,  *  unless  stranded,  sunk,  or 
burnt,'  do  not  qualify  in  this  case  that  liability. 
There  are  two  readings  contended  for  by  the  re- 
spective parties.    The  defendant's  contention  is  that 
the  clause  should  be  read  thus,  and  in  order  to  short- 
en the  matter  I  will  leave  out  the  other  exceptions 
vehich  do  not  affect  this  case ;  *  but  nothing  herein 
contained  shall  exempt  the  shipowner  from  liability 
to  pay  for  damage  to  cargo  occasioned  by  improper 
opening  of  valves,  sluices,  and  ports,  or  by  causes 
other  than  those  above  excepted,  unless  the  ship  be 
stranded,  sunk  or  burnt;'  and  they  then  say  that  the 
words  *  unless  stranded,  sunk,  or  burnt,'  are  a  con- 
dition which  gets  rid  of  the  various  exceptions  which 
are  referred  to  after  the  words  *  nothing  herein  con- 
tained shall  exempt  the  shipowner  from  liability,' 
and  leave  the  shipowner  in  effect  in  the  position  in 
which  the  first  half  of  the  clause  of  exceptions  placed 
him.    The  summary  of  that  really  is  that  the  words 
*  unless  stranded,  sunk,  or  burnt,'  are  to  be  treated 
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as  a  condition  on  the  happening  of  which  fhe  clause 
in  which  they  are  found  is  rendered  of  no  effect  to 
impose  liahility  upon  the  shipowner.    The  plaintiff's 
contention,  on  the  other  hand,  is  that  the  latter  part 
of  the  clause  has  still  under  the  circumstances  im- 
posed liahility  upon  the  defendants;  and  I  have 
endeavoured  to  get  some  clear  expression  of  how 
they  wish  the  clause  read.    Counsel  for  the  plain- 
tiffs suggest  that  it  should  be  read, '  unless  the  ship 
be  stranded,  sunk,  or  burnt,  from  other  causes  than 
those  which  follow.'    Now,  I  cannot  see  any  ground 
for  inserting  those  words.    It  does  not  seem  to  me 
that  they  naturally  come  in,  and  the  suggestion 
counsel  for  the  defendants  have  made  as  to  the  effect 
of  stranding,  sinking,  or  burning,  as  a  matter  of 
business  on  the  position  of  the  parties,  seems  to  me 
rather  to  indicate  that  those  words  ought  to  be  treat- 
ed as  a  condition  in  their  simple  terms,  and  not  hare 
introduced  into  them  any  such  language  as  the 
plaintiffs  contend  for.    I  should  suppose  that  they 
were  used  in  the  ordinary  and  natural  way  in  which 
they  are  used  in  a  policy  of  insurance.    For  these 
reasons  I  think  that,  in  this  case,  the  latter  part  of 
the  clause  has  not,  so  to  speak,  created  any  liability 
on  the  shipowners  from  which  they  were  exonerated 
by  the  first  part  of  the  clause,  and  therefore  tiie 
shipowners  are  entitled  to  judgment." 
Quanmtme.         The  application  of  the  particular  provisions  of 
Pratiqiie.        quarantiQe  depends  on  the  nature  of  certain  docu- 
ments, or  certificates  called  "Bills  of  Health,"  which 
the  British  consuls  residing  in  the  ports  of  the 
Mediterranean  and  elsewhere,  are  directed  to  fur- 
nish to  all  ships  that  may  come  from  thence.    These 
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bills  describe  the  state  of  the  country,  in  respect  of 
tlie  existence  or  non-existence  of  disease  at  the  time 
of    tlie  departure  of  the  vessel,  and  are  of  three 
kinds : — The  first  is  what  is  denominated  a  "clean 
l>ill,"  which  imports  that  at  the  time  of  sailing  no 
infectious  disorder  existed,  nor  had  any  case  indi- 
cative of  it  occurred  during  the  previous  forty  days. 
Tlie  second  is  called  a  "suspected  bill,"  in  which 
tlie  general  health  of  the  place  is  stated,  together 
with  the  occasional  arrival  of  vessels  coming  to  such 
port  from  infected  places,  which  subjects  it  to  sus- 
picion, although  no  illness  among  the  crew  may 
liave  appeared.    The  third  is  a  "foul  bill,"  and 
imports  the  existence  of  the  infection  at  the  port 
or  in  the  country,  at  the  period  of  the  departure  of 
the  vessel  from  the  port  whence  she  sailed. 

A  vessel  in  quarantine  is  still  theoretically  in 
transitu} 

"Pratique"  is  what  a  vessel  receives  when  she 
has  liberty  to  unload  without  impediment  from  the 
laws  of  quarantine.  Where  such  laws  exist,  vessels 
arriving  from  suspected  countries  must  have  a  cer- 
tificate to  enable  them  to  unload;  and  this  is  called 
being  admitted  to  pratique.  The  word  itself  means 
"liberty  to  unload."  If  the  vessel  arrive  at  a  place 
where  there  is  no  ofl&cer  to  examine  and  certify, 
that  makes  no  difference  to  the  shipper ;  he  looks 
only  to  the  actual  liberty  of  unloading ;  how  he  ob- 
tains it  is  immaterial.  Where  there  are  officers  of 
quarantine,  a  vessel  coming  from  a  country  not  sus- 
pected, has  pratique  without  any  form  being  gone 
through.' 

Hoist  V.  Fownal,  1  Esp.  240.      >  Bailey  v.  De  ArroyaYOi  7  Ad.  &  E.  919% 
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Quarantine  is  of  two  kinds,  viz.,  of  observatioii, 
and  strict.  Quarantine  of  observation  commenoes 
for  vessels  and  all  they  carry  from  the  time  of  a 
health  officer  boarding  them,  and  from  the  time  of 
measures  being  taken  for  airing  and  purifying  them. 
Strict  quarantine  commences  for  the  vessel,  and 
the  persons  and  goods  on  board,  from  the  time  that 
the  cargo  to  be  landed  shall  have  been  so ;  for  the 
cargo  landed  in  the  lazaret,  or  in  any  spot  set  apart 
for  the  purpose,  from  the  time  of  a  purifying  pro- 
cess being  resorted  to ;  for  the  persons  disembarked, 
from  the  time  of  their  entrance  into  the  lazaret. 

A  quarantine  commenced  on  board  ship  may 
always  be  continued  in  the  lazaret. 

The  quarantine  of  observation  is  limited  to  ob- 
serving during  a  fixed  period,  the  vessel,  the  crew, 
and  the  passengers,  and  does  not  entail  the  dis- 
charge of  the  cargo  in  the  lazaret. 

With  a  few  exceptions  the  cargo  of  every  descrip- 
tion on  board  a  vessel  with  a  clean  bill  of  health, 
which  vessel  is  in  good  condition  and  well  kept, 
and  which  has  not  had  on  board  either  any  death 
or  any  suspicious  disease,  will  be  exempt  from  all 
sanitary  measures,  and  together  with  the  vessel, 
the  crew,  and  the  passengers,  be  at  once  admitted 
to  pratique.^ 

The  charterer  of  a  ship,  who  covenants  to  send  a 
cargo  alongside  at  a  foreign  port,  is  not  excused  from 
sendiQg  it  alongside,  though,  in  consequence  of  the 
prevalence  of  an  infectious  disorder  at  the  port,  all 
public  intercourse  is  prohibited  by  the  law  at  the 
port|  and  though  he  could  not  have  communication 

^  Baker  on  Qoarantinei  360. 
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^^ithout  danger  of  contracting  and  communicating 
the  disorder.^ 

The  Italian  vessel  "  Ernesto  Parodi"  arrived  at 
IHavre  with  a  cargo  of  Campeachy  wood  and  coffee 
consigned  to  P.  &  Co.,  and  was  ordered  to  perform 
quarantine  at  Cherhourg,  where  her  cargo  was  dis- 
charged for  the  ship  to  he  disinfected.  The  costs 
amounted  to  5,616y».,  and  the  master  claimed  ten- 
twelths  of  the  sum  from  the  consignees  of  the  mer- 
chandise. TheTrihunal  at  Havre,  in  deliveringjudg- 
ment,  said : — "  By  the  E/egulations  the  quarantine 
ordered  comprised  the  sanitary  discharge  of  the  ship ; 
that  is  to  say,  the  disinfection  of  the  ship  and  cargo 
according  to  the  nature  of  the  merchandise.  It 
follows,  that  when  the  merchandise  is  exempt  from 
disinfection,  the  discharging  and  reloading  must  he 
considered  as  only  done  in  order  to  disinfect  the  ship. 
The  regulations  divide  the  different  merchandise 
into  three  classes:  the  first  consisting  of  articles 
considered  susceptible,  and  subject  to  compulsory 
disinfection ;  the  second,  goods  less  liable,  and  for 
which  the  disinfection  is  optional;  thirdly,  goods 
not  susceptible  and  exempt  from  disinfection.  The 
cargo  of  the  *  Ernesto  Parodi,*  consisted  almost 
wholly  of  Campeachy  wood,  besides  which  there 
were  only  300  bags  of  coffee,  and  nine  bales  of  cotton. 
The  wood,  which  belongs  to  the  third  class,  was 
exempted  from  disinfection.  Coffee,  which  is  not 
included  in  any  of  the  classes,  may  belong  to  either 
according  to  the  packing,  and  in  the  present  case 
belongs  to  the  second,  which  comprises  cotton^  flax, 
and  hemp,  the  disinfection  of  which  is  optionalt 

^  Barker  v.  Hodgeosi  8  M.  A  8. 267. 
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The 'coffee  and  cotton  might  therefore  have  heen 
subject  to  the  measures  of  disinfection  under  the 
general  powers  given  to  the  authorities  to  apply  such 
a  measure,  if  considered  necessary ;  but  to  render 
the  cargo  liable,  it  must  be  shown  that  such  a  mea- 
sure was  ordered  and  executed.  The  instructions 
of  the  quarantine  master  at  Cherbourg,  ordering  the 
disinfection  of  the  ship,  did  not  imply  that  the  mer- 
chandise underwent  the  same  operation,  and  that  if 
he  ordered  chloride  of  lime  to  be  thrown  on  the 
cargo  when  the  hatches  were  opened,  and  on  each 
layer  of  the  merchandise,  by  degrees,  as  it  was  re- 
moved, it  was  to  purify  the  air  in  the  hold  for  the 
safety  of  the  labourers  employed  in  discharging  the 
ship.  Therefore,  as  the  merchandise  was  not  a  cause 
of  the  outlay  incurred  by  the  quarantine,  which  was 
ordered  for  the  disinfection  of  the  ship  alone^  the 
ship  must  alone  bear  the  cost/* 

When  ships  arrive  from  Turkey,  and  are  obliged 
to  perform  quarantine  before  their  entry  into  the 
port  of  London,  it  is  usual  for  the  consignee  to  send 
down  persons,  at  his  own  expense,  to  pack  and  take 
care  of  the  goods ;  and,  therefore,  where  a  consignee 
had  omitted  to  do  so,  and  goods  were  damaged  by 
being  sent  loose  to  shore,  it  was  held,  that  he  had 
no  right  to  call  upon  the  master  of  the  ship  for  a 
compensation."^ 

I  Doxmage  v,  Jolliffe,  cited  in  Abbott  on  SL,  13th  Sd.,  p.  4i8, 
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A  1,  AT  LLOYDS', 
Meaning  of,  166. 

ABANDONMENT  OP  YOYAGE, 
Damages  in  case  of  >  148. 

ABOUT, 

Meaning  of,  186. 

ABOUT  TO  SAEL, 

Amounts  to  a  representation,  211,  212. 

ACCIDENT, 

Mere,  causing  loss  is  not  an  act  of  God,  568. 

Unavoidable,  605. 

To  machinery,  exception  of,  607. 

Snow  storm  is  not  an,  606. 

When  Court  will  consider  collision  an,  622. 

What  is  inevitable,  622. 

Of  navigation,  meaning  of,  655. 

ACIDS, 

Ship  delayed  by  master  refusing  to  load,  275. 

ACT  OP  GOD, 

Meaning  of,  568,  569. 

Must  be  the  immediate  cause  of  the  loss,  568. 

Owner  when  exempted  from  loss  by,  569. 

Distinction  between,  and  perils  of  the  sea,  636. 

ACTION, 

Will  not  lie  against  owner  if  vessel  is  fully  loadedi  186. 

When  arbitration  acts  as  a  stay  of,  549. 

ACTS, 

1  of  1872  s.  92,  89. 

„        s.  98,  27. 
IX.  of  1872  B.  230,  81,  89,  90. 

„  s.  235,  82. 

1  of  1879  s.  10,  538. 

„       8. 13,  538. 

„        Sch.  1  Art.  18,  3^  26. 

ADDRESS  COMMISSION, 
Due  to  ship's  agent,  392< 

87 


mv  INDEX. 

ADHESIVE  STAMP, 

Must  be  affixed  on  cHarter-partj,  23. 

May  be  used  on  submission  to  arbitration^  552. 

ADJUSTMENT  OP  AVERAGE.  543. 

Must  take  place  at  ships'  destination,  544. 

If  cargo  and  ship  part  company  difiEerent  rule  prevails,  545. 

Foreign,  meaning  of,  545. 

ADVANCE  FREIGHT, 

When  it  cannot  be  recovered  back,  439,  449. 

Construction  of  charter  in  relation  to,  445. 

Meaning  of,  450. 

Recoverable  if  goods  not  lost  by  excepted  perils,  451. 

When  recoverable  from  underwriters,  458. 

Lien,  on  goods  carried  if,  not  paid  at  the  time  named,  461. 

Master  has  no  lien  in  respect  of,  530. 

ADVANCES, 

In  nature  of  freight,  147, 439. 

Lien  for,  for  shipment  of  cargo,  537. 

AFFREIGHTMENT, 

Three  classes  of  contract  of,  5. 

Cases  between  the  first  and  second  class,  11. 

Second  class  of  contract  of,  13. 

Thii'd  class  of  contract  of,  18. 

AFLOAT, 

Meaning  of,  316. 

AGENCY, 

Meaning  of,  58. 

AGENT. 

Distinction  between  special  and  general,  58. 

Signing  charter  under  telegraphic  instructions,  61. 

Signing  "per  pro,'*  61,  84. 

Of  crown  not  liable,  75. 

Liability  of,  to  third  parties,  76. 

When  acting  without  authority,  76. 

When  representing  he  has  authority,  82. 

When  personally  liable,  83. 

When  not  personally  liable,  86. 

When,  cannot  sue.  90. 

Cannot  make  himself,  without  full  disclosure,  91. 

For  undisclosed  principal,  92. 

Liability  of,  for  undisclosed  principal,  92. 

Of  charterer  having  knowledge  of  charter,  137. 
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AGENT— eon^tni^i. 

When  master  may  be  considered,  for  owner  or Joharterer,  359. 
Consignment  of  ship  to,  392. 
How  affected  by  cesser  clause,  400. 

ALONGSIDE, 

Meaning  of,  334. 

ALTERATIONS  AND  ADDITIONS  IN  THE  CHAIITEE, 
Effect  of,  34. 

ALWAYS  AFLOAT, 
Meaning  of,  316. 

AMBIT  OP  PORT, 
Meaning  of,  238. 

APPURTENANCES, 
Jettison  of  ship's,  612. 

ARBITRATION, 

How  matters  may  be  referred  to,  547. 

No  special  form  of  submission  necessary,  548. 

When  it  acts  as  a  bar  to  suit,  549. 

Clause  in  charter-party  to  refer  to,  does  not  apply  to  oases  arising 
under  bills  of  lading,  552. 

Stamp  on  reference  to,  552. 

Notice  of  counsel  being  engaged  should  be  given,  555. 

ARBITRATOR, 

Appointment  of,  548. 

Powers  and  duties  of,  553. 

Powers  cease  on  making  award,  554. 

ARREST, 

Of  ship  by  mortgagee,  101. 

ARRIVAL  OP  VESSEL, 

Evidence  of  custom  as  to,  51. 

Time  for,  is  essential  to  charterer's  interests,  206. 

Notice  of,  at  port  of  loading  necessary,  268. 

In  respect  to  lay-days,  303. 

Mere,  in  port  does  not  end  voyage,  432. 

ASSAILING  THIEVES, 
Meaning  of,  587. 

AUTHORITY, 

Delegation  of,  63. 

AVERAGE, 

Adjustment  of,  643. 
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AWARD, 

Alteration  of,  after  execution  is  nngatoiy,  554 

No  teclinical  expressions  are  necessary  in,  557. 
Stamp  on,  557. 

BAD  WEATHER, 

No  excuse  for  charterer  failing  to  load,  501, 641. 

Exception  of,  641. 

BAIL  BOND, 

When  it  may  be  set  aside,  100. 

BALLAST, 

When  freighter  bound  to  provide,  177. 

Rules  as  to,  330. 

When  owner  may  ship  heavy  cargo  as,  331. 

BARRATRY, 

Meaning  of,  592. 

Includes  every  species  of  fraud  in  relation  of  master  to  owner,  593. 
Can  only  be  committed  against  the  owner  of  the  ship,  593. 

BERTH, 

Owner  bound  to  take  vessel  to  named,  312. 
Being  occupied,  ship  has  to  wait  for  a,  510. 

BILGE  COOK, 

Damage  caused  by,  being  left  open,  610. 

BILL  OP  HEALTH, 
Meaning  of,  658. 

BILL  OF  LADING, 

To  be  signed  in  customary  form,  117. 

When  it  is  only  to  be  treated  as  a  receipt,!119. 

If  not  according  to  charter  master  may  refuse  to  sign,  128. 

Shipper  may  refuse  to  accept,  subject  to  charter-party,  129. 

Master  to  sign,  as  presented,  354. 

For  charterer's  goods  operates  as  a  receipt,  358. 

Master  cannot  sign,  for  less  freight  than  owner  contracts  for,  466. 

BLOCKADE, 

Meaning  of,  580. 

Attempt  to  enter  port  in  a  state  of,  is  illegal,  580. 

If  owners  aware  of,  no  excuse  for  not  proceeding  to  the  port,  582. 

Contract  for  running,  is  not  illegal,  583. 

Must  be  enforced  against  all  nations  alike,  583. 

Intentional  breach  of,  is  barratry,  595. 

BOILERS, 

Exception  of,  610. 
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BOTTOMRr  BOND, 

Camiot  affect  contract  for  after  advances  as  freight,  461. 

BREACH, 

Of  charter  for  more  than  one  voyage,  360. 

Time  mentioned  must  expire  before  breach  is  complete,  362. 

BREAKAGE  OF  SHAFTS, 
Exception  of,  607. 

BRITISH  CUSTOM, 

Means  custom  of  British  average  adjusters,  544. 

BROKEN  STOWAGE, 
Rules  as  to,  320. 

BROKER, 

Not  bound  by  mistake  in  telegraphic  instructions,  40. 
Name  of,  in  margin  forms  no  part  of  the  contract,  47. 
Evidence  as  to  payment  of  commission  to,  55. 
Cannot  charter  ship  contrary  to  instructions,  59. 
Cannot  ordinarily  delegate  his  authority,  66, 
Acting  as  managing  owner  not  entitled  to  commission,  71. 
Effect  of  charter  made  by,  to  which  owner  is  not  a  party,  107. 
Right  of,  to  commission,  302. 

CALCULATION  OF  FREIGHT, 
Different  modes  of,  466. 

CANCELLATION, 

Of  stamp  on  charter,  25. 

Of  charter,  when  vessel  does  not  arrive  at  named  date,  242. 

Of  stamp  on  reference  to  arbitration,  552. 

CANCELLING  CLAUSE, 

Makes  contract  voidable  at  charterer's  option,  546. 

CAPACITY  OF  SHIP, 
Conditions  as  to,  169. 

CAPTURE, 

Apprenension  of,  when  it  justifies  delay,  582. 

CARGO, 

Full  and  complete,  meaning  of,  52, 175. 

Yalue  of  lost,  cannot  be  deducted  from  freight,  141,  142. 

Agreement  to  load  full,  freight  payable  on  ship's  tonnage,  142. 

Damages  for  refusal  to  accept,  143. 

When  charterer  bound  to  load,  175. 

When  charterer  may  ship  one  of  several  kinds  of,  177. 

Charterer  may  refuse  to  load  if  owner  guilty  of  breach  of  warranty,  209. 

When  worth  the  freight  at  jwrt  of  discharge,  228. 
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OABGO— eonftnu^. 

Discharge  of,  to  enable  aliip  to  reaoh  port  of  discHarge,  234. 

Bliip  mofit  be  fit  to  carry  the,  264 

Ventilation  of  grain,  265. 

Conyeyanoe  of,  to  port  of  loading  no  part  of  loading,  281,  602. 

Must  be  ready  to  be  loaded,  281. 

To  be  taken  from  the  shore  at  ship's  risk  and  expense,  332 

To  be  brought  alongside  at  merchant's  risk  and  expense,  333. 

To  be  taken  from  alongside  at  merchant's  risk  and  expense,  338. 

Damaged  by  misconduct  of  charterer's  steyedore,  341. 

Expenses  incurred  in  re-adjusting,  352. 

Must  be  ready  at  port  of  loading,  366,  605. 

The  term  applies  only  to  goods,  432. 

Eyidence  to  proye  that  cargo  is  a  fuU  and  complete  one,  466. 

When  loading  of,  is  not  preyented  by  frost,  508. 

When  cargo  has  to  be  brought  from  a  distance  to  loading  port,  508. 

Unayoidable  impediment  to  loading  of,  508. 

Discharge  of,  obstructed  by  quay  being  blocked,  509. 

Balance  of,  may  be  detained  for  balance  of  freight,  520. 

When  warehoused,  lien  not  necessarily  lost,  524. 

Owner  may  hold,  for  arrears  of  chartered  freight,  527. 

Cannot  be  taken  away  after  war  is  declared,  576. 

To  constitute  jettison,  must  be  thrown  oyerboard  to  lighten  the 
ship,  611. 

Is  not  jettisoned  if  capriciously  thrown  oyerboard,  611^ 

When  owner  of,  cannot  claim  for  loss  by  jettison,  615. 

When  owner  of,  can  recover  for  loss  by  collision,  623. 

Owner  of,  can  sue  either  colliding  ship,  623. 

Owner  of,  can  only  recover  moiety  of  his  loss  from  either  ship,  623 

CATTLE, 

Vessel  must  be  fit  for  reception  of,  257. 

CESSER  CLAUSE, 

Construction  of,  31,  400,  416,  425. 

No  general  principle  of  law  involved,  32. 

Rule  as  to,  33,  416,  425. 

Charterer  not  relieved  from  paying  demurrage  by,  120. 

Applies  when  owner  has  lien  on  the  cargo,  230. 

Of  liability,  398. 

Agent's  liability  under,  400. 

Terms  of  each,  must  be  examined,  404. 

Restriction  of,  to  certain  liabilities,  414. 

CHAIN, 

Breaking  of,  is  not  within  exceptions,  607 
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GHABTEEEE, 

When  not  liable  for  acts  of  master  and  crew,  15. 

When,  may  be  sned  for  non-delivery  of  goods,  18. 

When,  may  restrain  owner  from  interfering  with  the  voyage,  96. 

Liability  of,  when  shipper,  117. 

Not  relieved  by  cesser  clause  from  paying  demurrage,  120. 

Lien  of,  who  is  also  master,  124. 

Liable  if  shipper  has  notice  of  charter,  134. 

Agent  of,  having  notice  of  charter,  137. 

When  he  is  also  the  master,  138. 

If  charterer  fails  to  load  ship,  master  must  try  to  get  a  freight,  144. 

Bight  of,  to  be  allowed  freight  earned  if  he  pays  agreement  amonnt  for 

not  loading,  144. 
Not  entitled  to  reduction  of  freight  if  he  consents  to  an  intermediate 

voyage,  146. 

May  refuse  to  load  vessel  other  than  that  named,  151. 

Not  bound  to  load  vessel  of  an  inferior  class,  166. 

Obligation  to  load  full  and  complete  cargo,  175. 

May  load  one  of  several  kinds  of  cargo,  177. 

When,  must  supply  ballast,  177. 

Not  bound  to  supply  cargo  in  lieu  of  goods  destroyed  by  fire,  181. 

If  stowage  improper,  must  protest  at  the  time,  185. 

When  obligation  to  load  is  discharged,  187. 

Option  of  tendering  one  of  several  kinds  of  goods,  196. 

Owner  guilty  of  breach  of  warranty  cannot  recover  damages  from,  208. 

May  refuse  to  load  cargo  if  owner  commits  breach  of  warranty,  209. 

May  cancel  time  charter,  if  voyage  be  not  begun  without  delay,  218. 

Must  name  a  loading  port,  224. 

Must  name  a  safe  port,  225. 

Failing  to  name  a  port,  227. 

Liability  attcuihes  to,  after  ship  is  placed  at  his  disposal,  242. 

Cannot  require  unloadingto  bepartlyin  and  partly  outside  the  port,  250. 

Must  have  notice  of  arrival  of  vessel  before  lay-days  can  commence,  268. 

Liable  if  he  fails  to  load  in  stipulated  time,  273. 

Not  liable  if  ship  not  being  ready  misses  her  turn,  279. 

Duty  of,  to  provide  means  of  discharging,  286,  294. 

When  shipper,  implied  contract  as  to  unloading,  297. 

Liable  for  refusing  to  name  wharf  or  dock,  313. 

When  bound  to  supply  broken  stowage,  320. 

Not  bound  to  supply  ballast,  330. 

Liable  for  detention  of  ship  for  not  providing  ballast  as  agreed,  331. 

When  he  has  option  of  shipping  two  kinds  of  cargo,  331. 

When  liable  for  lighterage,  336. 

When  not  liable  for  restowage  of  cargo,  353. 
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When  destination  of  ship  cannot  be  altered  hj,  358. 

Bef  nsal  by,  to  load  excuses  owner,  360. 

Failure  of,  to  load  in  agreed  time,  361. 

Must  have  cargo  ready  at  port  of  loading,  366. 

To  provide  and  pay  for  coals,  395. 

Limitation  of  liability  of,  by  cesser  clause,  400. 

Bight  of,  to  make  deductions  from  freight,  449. 

Must  complete  work  in  time  named  otherwise  demurrage  accrues,  50^ 

Not  liable  if  sbip  not  at  loading  port  by  day  named,  503. 

Cannot  lump  together  days  for  loading  and  unloading,  514. 

When  shipper,  has  no  right  to  goods  till  owner's  lien  satisfied,  527. 

When  entitled  to  a  lien  on  the  cargo,  537. 

Not  entitled  to  salvage  unless  expressly  agreed,  542. 

When  owner  of  salving  ship,  543. 

Not  liable  when  strike  arises  from  custom  of  the  port,  591. 

Not  bound  to  load  cargo  in  place  of  that  destroyed  by  fire,  598. 

Not  liable  to  pay  freight  on  goods  destroyed  by  fire,  598. 

Not  liable  for  delay  in  sailing  occasioned  by  ice,  600, 

When  bad  weather  is  no  excuse  for,  not  loading,  641. 

Not  excused  from  sending  cargo  alongside  by  reason  of  infectious 
disorder,  660. 

CHABTEB-PABTY, 

Nature  and  legal  incidents  of,  1* 

Must  be  in  writing,  2. 

By  whom  made,  2. 

Definition  of,  3. 

Construction  of,  varies  with  the  forms  used,  4. 

Stamp  on,  23. 

When  executed  abroad,  stamp  on,  24. 

Cancellation  of  stamp  on,  25. 

Construction  of,  26,  200,  204. 

Effect  of  alterations  and  additions  in,  34. 

Interlineation  in,  effect  of,  35. 

Mistake  in,  effect  of,  37- 

Effect  of  written  words  in  printed  form,  40. 

Meaning  must  be  given  if  possible,  to  each  part  of,  41. 

When  the  written  words  in,  prevail,  41, 

Marginal  notes  in,  effect  of,  45. 

Is  generally  conclusive  of  the  contract,  48. 

Evidence  when  inadmissible  to  show  party  sigmng,  was  only  an 

agent,  91. 
When  mortgagee  of  ship  has  notice  of,  101« 
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CHARTER-PARTY— cow^twtw^. 

Effect  of  different  charter  for  voyage,  115. 

Where  shipper  has  no  notice  of,  128. 

Bill  of  lading  subject  to,  may  be  refused  by  shipper,  129. 

Shipper  with  notice  of,  134. 

Where  charterer's  agent  has  notice  of,  137. 

Meaning  of  representations  in  the,  199. 

Representations  in,  must  be  construed  by  the  Court,  200. 

Duty  of  court  to  construe,  200,  204. 

Breach  of,  for  more  than  one  voyage,  360. 

Construction  of,  as  regards  advance  freight,  445. 

Where,  made  in  ignorance  of  another,  effect  as  regards  freight,  496. 

Exceptions  in,  how  to  be  construed,  566. 

CLASSIFICATION, 
Of  ship,  166. 

CLEAN  CHARTER, 
Meaning  of,  3. 

CLEAN  ORDER, 

By  charterer,  meaning  of,  232. 

CLUB  POLICIES, 

Exception  of  "improper  navigation"  in,  633. 

COALS, 

Charterer  to  provide  and  pay  for,  395. 

COLToATERAL  AGREEMENT, 
By  broker  requires  no  stamp,  4. 

COLLIERIES, 

Regular  turns  fur  loading  at,  279. 

COLLIERY  GUARANTEE, 
In  a  charter,  413. 

COLLISION, 

Owner  when  liable  for,  15. 

Exception  of,  621. 

What  is  necessary  to  prove  negligence  in,  621. 

When,  will  be  deemed  an  accident,  622. 

From  negligence  of  the  carrying  ship  is  not  a  peril  of  the  sea,  622. 

Statutory  limitation  of  owner's  liability  in  case  of,  624. 

Foundering  by,  is  a  peril  of  the  sea,  636. 

By  negligent  navigation  of  carrying  ship  is  not  a  peril  of  the  sea,  638i 

COMMISSION, 

Evidence  as  to  payment  to  broker  of,  55. 

Broker  cannot  claim,  when  acting  as  managing  owner,  71( 
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COMMISSION— eonh'nued 
Bight  of  broker  to,  382. 
Address,  392. 

COMPUTATION  OP  TIME, 

Begins  with  amval  of  ship,  303. 

CONDITION  PEEOEDENT, 
When  covenant  is  not  a,  28. 
As  to  towage  of  vessel,  169. 
Representation  when  it  amounts  to  a,  201, 210. 
Condition  to  be  ready  to  receive  cargo  is  a,  201. 
The  words  "  now  in  the  port  of  A"  amount  to  a,  203. 
That  vessel  is  to  arrive  at  A.  by  a  certain  date,  242. 
That  vessel  is  seaworthy  is  a,  261. 

CONSIGNEE, 

Cannot  sue  shipper  having  knowledge  of  bad  stowage,  108, 137. 

Liability  of,  under  Den  clause,  230. 

Duty  of,  to  make  inquiry  as  to  arrival  of  ship,  271. 

Impliedly  bound  to  take  delivery  in  a  reasonable  time,  297 — ^299. 

When,  must  procure  lighters,  338. 

Must  take  delivery  of  cargo  within  stipulated  lay-days,  511- 

Must  give  security  in  case  of  general  average,  545. 

CONSTRUCTION  OP  CESSER  CLAUSE, 
No  general  principle  of  law  involved  in,  32. 

CONSTRUCTION  OP  CHARTER-PARTY, 
Yaries  with  the  forms  used,  4. 
No  universal  rule  for,  26. 
Piinciples  affecting  the,  26. 
Is  for  the  judge  not  for  the  jury,  26,  200—204. 
Which  gives  effect  to  all  provisions  is  preferred,  29. 
Of  printed  and  written  words  in,  41. 
Of  exceptions  in,  566. 
Of  clause  "  restraint  of  princes,"  570. 

CONTRACT, 

Not  contemplated  by  parties  will  not  be  made  by  Court,  29. 

Will  be  interpreted  least  favourably  to  the  party  on  whom  an  obli* 

gation  is  imposed,  30. 
When  terms  of,  are  ambiguous,  30* 
Which  can  be  construed  in  two  ways,  30. 
Parties  to,  57. 

Of  one  partner  binds  the  others,  94. 
By  one  part-owner  not  binding  without  authority  of  the  others,  94« 
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OONTRAOT— con*intte^. 

Part-owners  when  liable  for  breach  of,  110. 

Effect  of  substitnted,  111. 

Yoidable  if  representation  therein  fraudulent,  200. 

Will  be  construed  by  Court  not  by  jury,  200,  204. 

Court  must  consider  the  language  and  the  circumstances  under  which 

contract  is  made,  204. 

Intention  of  parties  to  be  ascertained  in  construction  of,  209. 

When  parties  are  prevented  from  performing,  by  superior  power,  274  • 

To  load  in  "  all  May**  meaning  of,  274, 

Implied  to  unload  at  usual  place  in  dock,  312. 

Implied  to  pay  freight,  488. 

To  take  delivery  within  lay-days  is  absolute,  513. 

When  performance  of,  is  prevented  by  political  disturbances,  569. 

To  trade  with  enemy  illegal,  576. 

To  break  law  of  a  foreign  country,  when  it  may  be  enforced,  584. 

OONTRAOTS  OP  APPEEIGHTMENT, 
Three  classes  of,  5. 

Which  come  between  first  and  second  class,  11. 

Second  class  of,  13. 

Third  class  of,  18. 

Are  dissolved  by  declaration  of  war,  576. 

CONTROL  OP  SHIP, 

Owner  when  divested  of,  6. 

Effect  of,  as  against  shipper,  8. 

CONTENIENT  SPEED, 

To  sail  with  all,  is  an  agreement  only,  201,  219. 

COPT, 

Of  charter-party  when  admissible  in  evidence,  24. 

COTTON. 

In  bales,  meaning  of,  49,  50. 

COURT, 

Will  not  make  contract  not  contemplated  by  the  parties,  29. 

Will  construe  representation  in  a  charter,  200. 

How  to  construe  charter,  204. 

COURTS  OF  LAW, 

Proceedings  of,  do  not  fall  within  the  term  "  restraint  of  princes,"  573. 

COVENANTS, 

Construction  of,  in  charter,  27. 

When  clauses  in  charter  amount  to,  243. 

CREW, 

Exception  of  ''neglect  of  master,  pilot  or,"  643. 
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CROWN, 

Agents  of,  when  not  liable,  75. 

CUSTOM, 

Evidence  of,  48, 184. 

When  judicially  settled,  is  recognised  without  proof,  48. 

Oral  evidence  of,  when  admissible,  49. 

As  to  measurement  of  timber,  51. 

Not  binding  on  party  ignorant  of,  51. 

Local,  not  binding  unless  known  to  parties,  57. 

Not  binding  if  inconsistent  with  contract,  237. 

Evidence  of,  as  to  lightening  vessel  before  entering  port,  250. 

Of  port  in  discharging,  287. 

Where  strike  arises  from,  of  the  port,  591. 

In  relation  to  deck  load,  613. 

As  to  carriage  of  timber  on  deck,  613. 

CUSTOMARY  DISCHARGE, 
Meaning  of,  285. 

CUSTOMARY  LOADING, 
Meaning  of,  281,  284,  603. 

CUSTOM  HOUSE  HOLIDAYS, 

Are  not  included  in  working  days,  506. 

DAMAGE, 

To  wine  by  bad  stowage,  131. 

To  oil-cake  by  bad  stowage,  131. 

To  cement  by  unseaworthiness,  260, 

By  petroleum,  266. 

By  misconduct'of  charterer's  stevedore,  341. 

By  steam  escaping  from  boiler,  610. 

To  bales  of  cloth  by  steam,  610. 

To  rice  cargo  through  bilge  cock  being  left  open,  610. 

To  goods  by  sea  water  entering  through  a  port,  633,  648. 

To  cargo  by  tarry  substance  is  bad  management,  635. 

By  valves  being  left  open,  637,  651,  652. 

By  water  entering  through  broken  water  closet  pipe,  649. 

Caused  by  negligence  of  engineer,  650. 

To  cargo  by  disinfectant  used  for  fumigation,  662. 

DAMAGES. 

Claim  in  respect  of  dead  freight,  115, 

Measure  of,  139. 

Principles  for  assessment  of,  139, 143. 

Value  of  goods  lost  cannot  be  deductedjfrom  freight,  141, 142. 

For  refusal  to  accept  cargo,  143 — 146. 
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'DAMAQ'ES-^eonUnued. 

How  calculated  when  cargo  not  obtainable,  143. 

Not  recoverable  if  breach  not  complete,  145. 

For  owners  def  anlt  In  not  being  ready  to  take  the  cargo,  146. 

Must  be  the  immediate  consequences  of  the  breach,  146. 

For  abandonment  of  voyage,  148. 

When  recoverable  for  breach  of  warranty,  202. 

Charterer  not  liable  for,  to  owner  guilty  of  breach  of  warranty,  208. 

For  breach  of  covenant,  243. 

For  not  loading  in  a  reasonable  time  not  a  subject  of  lien,  284. 

For  not  unloading  with  usual  despatch,  293. 

For  detaining  ship  owing  to  cargo  not  being  ready,  367. 

Owner  should  endeavour  to  mitigate,  367. 

For  not  loading  in  agreed  time,  423. 

Recovery  of,  by  cargo  owner  in  cases  of  collision,  623. 

In  cases  of  collision,  how  a8cei*tained,  624. 

DANGERS  OF  NAVIGATION. 
Exception  of,  628. 

DANGERS  OF  THE  RIYER, 
Meaning  of  the  words,  635. 

And  of  the  sea  are  synonymous,  635. 

DANGERS  OF  THE  ROAD, 
Meaning  of,  636. 

DANGERS  OF  THE  SEA, 
Do  not  include  heat,  599. 

Exception  of,  625. 

Definition  of,  626,  636. 

Are  not  identical  with  dangers  of  navigation,  628. 

What  are,  636. 

DAYS, 

Meaning  of,  49. 

Under  demurrage  clause,  504. 

Running,  506. 

Working  days,  607. 

When  part  of  a  day  counts  as  a  whole,  508. 

For  calculating,  loading  and  unloading  must  be  kept  separate,  514. 

DEAD  FREIGHT, 

Claim  for  damages  in  respect  of,  115. 

Meaning  of,  434,  537. 

No  lien  at  law  for,  435. 

Lien  in  respect  of,  537. 
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DEAD  WEIGHT  OAPACITT, 
Bales  as  to,  190. 

DECK, 

Groods  stowed  on,  contrary  to  orders  is  not  barratry,  595. 

DECK  LOAD, 

Loss  of,  affecting  payment  of  lump  freight,  141. 

Jettison  of,  613.  ^ 

Cannot  claim  contribution  in  case  of  jettison  except  by  enstom,  613. 

Custom  relating  to  carriage  of,  613. 

DECLARATION  OP  WAR, 

Dissolves  contracts  previously  made,  576. 

DEFECT, 

In  shaft  is  breach  of  warranty  of  seaworthiness,  607. 

DEFINITION, 

Of  charter-party,  3. 

Locatio  navis,  5. 

Demise  of  ship,  18. 

Dangers  of  the  sea,  625. 

DELAY, 

Voyage  must  be  commenced  without,  216. 

In  commencing  voyage  under  time  charter,  218. 

By  deviation  same  as,  in  starting,  219. 

Occasioned  by  masfcer  refusing  to  load  acids,  275. 

In  loading  at  colliery,  compensation  for,  280. 

In  loading  subjects  charterer  to  demurrage,  501. 

Occasioned  by  irresistible  force,  572. 

In  unloading  occasioned  by  strikes,  590. 

In  sailing  when  occasioned  by  ice,  600. 

Occasioned  by  bad  weather,  640. 

DELEGATION, 
Of  authority,  63. 

When  implied,  64. 

DELIYERT. 

Implied  contract  that  consignee  of  cargo  is  to  take,  in  a  reasonable 

time,  297.  299. 
Must  be  taken  within  stipulated  lay-days,  513. 

DEMISE  OF  SHIP, 

With  furniture  and  apparel,  5. 

In  fit  state  for  mercantile  adventure,  5, 13. 

Divests  owner  of  possession  and  control,  6. 

Exonerates  owner  from  liability  for  damage  by  unseawoHhiness,  8* 
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JDEMISE  OF  SHIP-Humtinued. 

Use  of  the  word  not  necessary  to  create,  9. 

Letting  of  ship  when  it  amounts  to,  10. 

How  ascertained,  18. 

Is  an  ambiguous  word,  21. 

DEMURRAGE, 

Claims  for,  may  be  settled  by  master  abroad,  73. 

Charterer  not  relieved  by  cesser  clause  from  paying,  120. 

Delay  at  port  of  call  stipulated  for  by  demurrage  clause,  227. 

For  cargo  not  being  ready  at  port  of  loading,  366. 

Cesser  clause  applies  to,  402. 

For  delay  in  shipping  stiffening  coal,  409. 

Ship  delayed  by  not  loading  in  customary  manner,  419. 

Expressly  attached  to  unloading,  427. 

Meaning  of,  how  ascertained,  430,  500. 

Accrues  if  charterer  fails  to  complete  work  in  time  named,  501. 

Charterer  not  liable  if  ship  not  ready  by  day  named,  503. 

Days  and  running  days,  504. 

Weather  interfering  to  save,  508. 

Fart  of  a  day  or  hours  counts  as  a  whole  day,  508. 

No  lien  for,  except  under  express  agreement,  531. 

Not  payable  when  delay  is  occasioned  by  strikes,  590. 

DESPATCH, 

Ship  to  be  loaded  with  usual,  290. 

Unloading  with  the  usual,  293. 

DESPATCH  MONEY, 

When  it  becomes  payable,  514. 

When  pleaded  as  a  set  off  to  freight,  518. 

DESTINATION, 

When  charterer  cannot  alter  ship's,  358. 

DEVIATION, 

Causing  delay  or  expense,  evidence  of,  inadmissible,  142. 

Permission  for,  378. 

For  fraudulent  purpose  is  barratry,  594. 

DIRECT, 

Meaning  of,  in  the  charter,  572. 

DIRECTOR, 

Of  company  cannot  assume  duties  of  ship's  husband,  70. 

DISBURSEMENTS, 

Lien  for,  under  Merchant  Shipping  Act,  1889,  531. 

DISCHARGE, 

Of  cargo  to  enable  ship  to  reach  port  of,  234. 

Notice  of  ship's  readiness  to,  not  necessary,  271* 


xxxviii  INDEX. 

DISCHARGE— «>ii/intted. 

Meaning  of  cuBtomary,  285. 

Charterer  must  find  means  to  discharge  ship,  286. 

In  safety  always  afloat,  316. 

Of  cargo  prcYcnted  by  qnay  being  blocked,  509. 

DISCHARGE  PIPB, 

Loss  by  water  entering  through,  637. 

DISINFECTION, 

Of  ship  when  necessary,  258. 

DOCK. 

Crowded  state  of,  no  excuse  for  not  unloading,  294,  300. 

When  ship  is  to  proceed  to  a  particular  place  in,  310. 
Crowded  state  of,  will  not  excuse  charterer  from  getting  along- 
side, 311. 
Charterer  must  name,  313. 
Owner  liable  for  going  to,  not  named  by  charterer,  314. 

DONKEY  PUMP, 

Injury  to,  is  not  a  peril  of  the  sea,  609. 

DUNNAGE, 

Rules  as  to,  323. 

Liability  of  owner  for  improper,  326. 

ENGINEER, 

Damage  occasioned  by  negligence  of,  650,  652. 

EXCEPTED  PERILS, 

Advance  freight  recoverable  if  goods  not  lost  by,  451. 

Duty  of  owner  to  try  and  avoid,  589. 

Do  not  apply  to  ship  sailing  in  an  unseaworthy  condition,  608. 

EXCEPTIONS, 

When  they  begin  to  operate,  553. 

How  to  be  construed,  566. 

Onus  of  proving  loss  by,  on  whom,  567. 

Limit  the  liability  but  not  the  duty  of  the  owner,  589,  646. 

EXPENSES, 

Incurred  in  re-adjusting  cargo,  352. 

EVIDENCE, 

Unstamped  copy  of  charter-party  when  admissible  in,  24. 

Of  usage  and  custom,  48,  184. 

Oral,  when  admissible,  49. 

As  to  custom  of  an*ival  of  vessel,  51. 

Admissible  to  explain  the  term  "  loading,"  52. 

As  to  loading  in  regular  turn,  544 
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Of  payment  of  commission  to  broker,  55. 

^When  inadmissible  to  show  party  signing  charter  was  only  agent,  91. 
Cannot  be  given  of  deviation  causing  delay  and  expenses,  142. 
Inadmissible  of  injury  to  goods  by  negligence  in  not  ventilating 

goods,  142. 
To  explain  meaning  of  regular  turn,  276. 
To  show  trade  carried  on  at  certain  seasons  only  inadmissible,  643. 

PINAIi  SAILING, 
Meaning  of,  368. 

EIRB, 

Charterernot  bound  to  supply  goods  in  place  of  those  destroyed  by,  181. 

Exception  of,  596. 

Statutory  limitation  for  loss  by,  596. 

Is  not  a  peril  of  the  sea,  597,  638. 

FLAG, 

Law  of  the,  when  binding,  133, 154. 

FOREIGN  ADJUSTMENT, 
Meaning  of,  545. 

FOREIGN  COUNTRY, 

Contract  to  break  the  laws  of  a,  584. 

FOREIGN  PRINCIPAL, 

Liability  of,  when  agent  signs  charter,  86. 

FOREIGN  SHIP, 

Not  affected  by  statutory  limitation  in  case  of  collision,  624. 

FORM  OF  CHARTER-PARTY, 

Affects  the  construction,  4. 

Effect  of  alterations  and  additions  in,  34. 
Effect  of  written  words  in  printed,  40. 

FORTHWITH, 
Meaning  of,  275. 

FOUNDERING, 

By  collision  is  a  peril  of  the  sea,  636. 

FRACTION, 

Of  a  day  counts  as  a  whole  day,  508,  514. 

FRAUD, 

Misdescription  of  capacity  of  ship  may  be,  169. 

Representation  made  by,  renders  contract  voidable,  200. 

Is  a  necessary  ingredient  in  barratry,  593. 
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FBEIOHT, 

Owner  has  lien  for,  when  he  has  possession  of  ship,  14. 

Not  payable  where  mutual  mistake  made  in  the  charter,  39. 

When  payable  to  ship's  husband,  67. 

Bight  of  purchaser  of  ship  to,  97. 

Lien  of  master  who  is  also  charterer  for,  128. 

Lien  of  owner  for,  in  general  ship,  130. 

Payable  to  charterer  and  not  to  owner,  134. 

Lump,  when  owner  entitled  to  without  deduction,  140. 

Shipper  cannot  deduct  value  of  goods  lost  from,  141. 

Only  payable  on  goods  shipped,  141. 

If  agreement  to  load  full  cargo,  payable  on  full  tonnage  of  ship,  142 

Not  so  if  there  is  fraudulent  representation,  142. 

Cannot  be  deducted  intinte  charter  for  time  ship  is  under  repairs,  142. 

Value  of  missing  goods  cannot  be  deducted  from  freight  due  for 
goods  delivered,  142. 

Full,  measure  of  damages  for  refusal  to  accept  cargo,  143, 146. 

If  damages  paid  for  not  loading  ship,  right  of  charterer  to  be  al- 
lowed, subsequently  earned,  144. 

Charterer  not  entitled  to  reduction  of,  if  he  consents  to  intermediate 
Toyage,  146. 

Advances  in  nature  of,  147,  450. 

Is  payable  if  charterer  overlooks  breach  of  warranty,  210. 

Commission  not  dependent  on,  to  be  earned,  384. 

No  lien  on,  where  none  on  ship,  398. 

Meaning  of,  432. 

Applies  only  to  goods,  432. 

When  right  to,  accrues,  433. 

Title  to,  on  conditional  performance,  433. 

Meaning  of,  in  insurance  law,  434. 

Dead,  meaning  of,  434. 

No  lien  at  law  for  dead,  435. 

Lump,  meaning  of,  436. 

When  advance,  cannot  be  recovered  back,  439,  449. 

Advances  made  for,  may  be  loans  only,  440. 

Advance,  recoverable  if  goods  not  lost  by  excepted  perils,  451. 

Master  cannot  sign  B./L.  for  less,  than  owner  has  agreed  for,  466. 

Calculation  of,  466. 

Payment  of,  per  ton,  cask  or  bale,  467. 

Payable  per  week  or  month,  467,  493. 

How  calculated  when  different  kinds  of  goods  are  shipped,  468. 

For  goods  stowed  in  the  cabin,  471. 

For  goods  in  bulk,  or  by  admeasurement,  474. 

Payable  on  the  intake  quantity,  474. 
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'P'R'ElGrWr^eoniinued, 

Sy  and  to  whom  payable,  475. 

Is  payable  to  the  owner  of  the  ship  when  it  is  earned,  475,  476. 

Master  may  declare  for,  475. 

^When  payable  to  charterer  of  a  general  ship,  477. 

"When  it  becomes  payable,  478. 

The  stipulated  voyage  must  beperformed  before,  can  be  claimed,  478. 

Pro  rata  itineris,  478,  480,  489. 

Payablethoaghgoods  carried todestination  by  another  vessel, 483,  490. 

l^hen,  is  earned,  485. 

Payment  of,  and  delivery  of  goods  are  concomitant  acts,  488. 

Tender  of,  mnst  be  made  before  consignee  is  entitled  to  goods,  488. 

Implied  contract  to  pay,  488,  496. 

Condition  named  mnst  be  performed  before,  can  be  claimed,  488,  494. 

For  two  voyages,  491. 

Is  payable  irrespective  of  goods  being  damaged,  491- 

Not  lost  by  unreasonable  delay,  493. 

"Subject  to  insurance,"  493. 

On  animals  or  men,  494. 

Not  payable  if  goods  not  conveyed  to  destination,  494. 

Not  payable  if  goods  forced  on  owner  at  an  intermediate  port,  495. 

Payment  for  fixed  period,  496. 

Not  payable  if  vessel  abandoned,  497. 

Not  payable  when  goods  are  landed  damaged  at  an  intermediate  port,  497. 

Sffect  of,  being  made  payable  in  a  particular  manner,  497. 

Despatch  money  when  pleaded  as  a  set  off  to,  518. 

Lien  for,  payable  during  voyage  is  covered  by  the  lien  clause,  519. 

When  payment  of,  is   not  contemporaneous  with  delivery  of  the 
cargo,  no  right  of  lien,  521. 

When  no  time  is  expressed  for  payment  of,  521. 

Master  has  no  prospective  lien  on,  522. 

When  dock  company  may  detain  goods  for,  522. 

When  balance  of  purchase  money  of  ship  is  treated  as,  526. 

When  no  more  than  biU  of  lading,  can  be  claimed,  529. 

Not  payable  for  goods  destroyed  by  fire,  598. 

Loss  to  coals  by  collision,  may  be  deducted  from,  627. 

FEOST, 

Charterer  liable  for  delay  in  loading  occasioned  by,  502. 

Where  it  does  not  prevent  the  loading  of  the  cargo,  508. 

Exception  of,  600. 

FEUIT  CARGO, 

Ship  must  be  ventilated  for  carriage  of,  266, 
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PULL  AND  COMPLETE  CARGO, 
Meaning  of,  52, 175. 

Charterer  when  bonnd  to  load,  175. 

May  be  one  of  specified  kind  of  goods,  177. 

Evidence  to  show  what  is  a,  at  loading  port,  i&Q. 

FUMIGATION, 

Of  ship,  when  necessary,  258. 

GENERAL  AGENT, 

As  distinguished  from  special  agent,  58. 

GENERAL  AVERAGE, 

Master  has  lien  on  cargo  for,  520. 

Consignee  must  give  security  in  case  of,  545. 

GENERAL  SHIP, 

Goods  shipped  on  board  of,  without  notice  of  charter,  130. 

Contract  is  between  owners  and  shippers,  131. 

GOOD  FRIDAY, 

Not  included  in  working  days,  507. 

GOODS, 

Classes  of,  subject  to  quarantine,  661. 

GRAIN  CARGO, 

Must  be  properly  ventilated,  265. 

GRAMMATICAL  MEANING, 

Must  be  considered  in  construing  charter-parties,  29. 

GUARANTEE, 

As  to  dead  weight  capacity  applies  to  salt  as  well  as  fresh  water,  190. 

HEAT, 

Is  not  included  within  the  exception  "dangers  of  the  sea,"  699,  639. 

HOLIDAYS, 

Meaning  of,  505. 

Custom  house,  excluded  from  working  days,  507. 
Exception  of,  624. 

When  local  holidays  will  count  as  a  working  day,  624. 
Exemption  of,  is  for  protection  of  charterer,  625. 

HOUR, 

Part  of,  counts  as  a  whole,  508. 

ICE, 

When  loading  of  cargo  is  not  prevented  by.  508. 
Exception  of,  600. 
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IMPEDIMENT, 

Unavoidable,  to  loading  of  cargo,  508. 

IMPRESSED  STAMP, 

When,  may  be  used  on  charter-party,  25. 

Must  be  nsed  in  India  on  reference  to  arbitration,  553« 

IMPROPER  DUNNAGE, 

Liiability  of  owner  for,  326. 

IMPROPER  NAVIGATION, 

!Ezception  of,  in  club  Policies,  633. 

INDORSEE, 

Of  biU  of  lading  liable  for  whole  chartered  freight,  528. 

INEYITABLE  ACCIDENT, 
What  is  an,  622. 

INJUNCTION, 

When  it  will  be  gi*anted  for  wrongful  use  of  ship,  96. 

To  prevent  purchaser  interfering  with  sailing  of  ship,  99. 
When  mortgagee  may  be  restrained  by,  100. 

INSURRECTION, 
Exception  of,  569. 

INTENTION,   • 

Of  parties  must  be  considered  in  construing  charter-parties,  28. 

INTERLINEATION, 

Effect  of,  in  the  charter,  35. 

INTERPRETATION, 

Will  be  given  to  the  contract  which  is  least  favorable  to  the  party 
upon  whom  an  obligation  is  imposed,  30. 

Of  contract  when  terms  are  ambiguous,  30. 

Of  contract  which  can  be  construed  in  two  ways,  30. 

Must  be  given  to  every  part  of  the  charter,  if  possible,  41. 

JETTISON, 

Definition  of,  611. 

To  constitute,  cargo  must  be  thrown  overboard  to  lighten  ship,  611. 

Who  must  contribute  in  case  of,  612. 

Of  deck  cargo,  613. 

Deck  load,  cannot  claim  contribution  except  by  custom,  613. 

There  must  be  common  danger  for  voluntary  sacrifice,  614. 

Rendered  necessary  by  storm  a  peril  of  the  sea,  637. 

JUDGE, 

Has  to  construe  the  charter-party,  26. 

JUDGMENT, 

Against  part  owner,  bars  suit  against  remainder,  110. 
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JURY.  1 

May  decide  on  technical  expressions  bnt  not  on  the  constmcUon,  26. 

KING'S  ENEMIES, 
Exception  of,  574. 

LATENT  DEFECT, 

In  shaft  is  breach  of  warranty  of  seaworthiness,  607. 

LAW  OP  THE  FLAG, 

How  parties  are  bound  by,  133, 154 

LAWFUL  MERCHANDISE, 

Shipper's  right  of  election  to  ship,  196. 

LAY-DAYS, 

Count  if  charterer  gives  no  order  to  sail  to  port  of  discharge,  229. 
Do  not  begin  tiU  notice  is  given  charterer  of  vessel's  arrival,  268. 
When  they  begin,  300. 
When  expressed  for  loading  or  discharging,  511. 

LEAVE  "A," 

Does  not  mean  sailing  on  the  voyage,  215. 

LETTING  OP  SHIP, 

When  it  amounts  to  a  demise,  10. 

LIABILITY, 

Of  owner  in  case  of  demise  of  ship,  6. 

When  created  by  ownership,  7. 

Of  owner  of  demised  unseawortby  ship,  8. 

Of  owner  for  collision  when  he  has  possession  of  ship,  15. 

Of  owner  for  negligence  of  master,  21. 

Of  registered  owner,  68. 

Of  owner  for  unauthorised  acts  of  master,  74. 

Of  agent  to  third  parties,  75. 

Of  foreign  principal  when  agent  signs  charter,  86. 

Of  agent  of  undisclosed  principal,  92. 

Of  charterer,  shipper  having  had  notice  of  charter,  134. 

Of  charterer's  agent  with  notice  of  charter,  137. 

Of  master  when  he  is  charterer,  138. 

Of  consignee  under  lien  clause,  230. 

Of  charterer  attaches,  after  ship  is  placed  at  his  disposition,  242. 

LIEN, 

Tests  in  owner  for  freight  when  he  has  possession  of  ship,  14. 

Rule  as  to  construction  of  lien  and  cesser  clause,  33. 

By  owners  for  lump  freight,  124. 

Of  master  who  is  also  charterer,  124. 

Of  owner  for  freight  in  general  ship,  130^ 
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LTEN—  MnUnued, 

In  the  event  of  charterer  not  giving  orders  at  port  of  call,  228. 

Damages  for  not  loading  in  a  reasonable  time  not  a  subject  of,  284. 

May  be  frustrated  bj  master  signing  bills  of  lading  inconsistently 

"with  charter,  357. 
^one  for  freight  where  none  on  ship,  398. 
For  demurrage  under  cesser  clause,  404. 
"For  freight  secured  by  common  law,  433. 
ITone  at  law  for  dead  freight,  435. 
For  advance  freight  destroyed  if  goods  are  carried  if  not  paid  at 

time  named,  461. 
Will  be  destroyed  by  delivery  of  goods,  487. 
Of  owner  on  goods  lasts  as  long  as  he  has  possession  of  the  ship,  499. 
Clause  in  charter-party  covers  freight  payable  during  the  voyage,  519 
Master  has,  on  cargo  whilst  in  his  possession,  520* 
Sssential  right  to,  is  possession,  520. 
Does  not  exist  where  payment  of  freight  is  not  contemporaneous  with 

delivery,  521. 

Master  has  no  prospective,  for  freight,  522. 

Not  necessanly  lost  if  cargo  warehoused,  524. 

Does  not  attach  where  cargo  is  to  be  delivered  before  payment  of 
freight,  524. 

If  freight  unearned,  does  not  exist,  530. 

Kone  exists  in  respect  of  advances,  530. 

Under  one  contract  does  not  extend  to  other  contracts,  531. 

Master  has,  on  goods  for  expenses  incurred,  531. 

Under  Merchant  Shipping  Act,  1889,  531. 

When,  does  not  exist  for  wharfage,  demurrage,  pilotage,  port  charges 
or  unliquidated  damages  for  short  loading,  531. 

Owner  may  be  divested  of,  by  charter-party,  532. 

Where  the  ship  is  demised,  536. 

By  person  making  advances  for  the  shipment  of  the  cargo,  537. 

In  respect  of  dead  freight,  537. 

LIGHTERAGE. 

Costs  of,  when  payable  by  charterer,  336. 

Consignee  when  liable  for,  339. 

LIGHTNING, 

Is  not  a  peril  of  the  sea,  639. 

LOAD, 

Charterer  may  refuse  to,  vessel  other  than  that  named,  151. 

Charterer  may  refuse  to,  vessel  of  an  inferior  class,  166. 

When  obligation  of  charterer  to,  is  discharged,  187. 

Ship  must  be  ready  to,  271. 
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LOAD— 6onftnuei. 

To,  in  regular  tnm,  276. 

To,  in  safety  always  afloat,  316. 

Failure  of  chai-terer  to,  in  agreed  time,  361. 

LOADING, 

Evidence  admissible  to  show  meaning  of,  52,  276. 

Evidence  admissible  to  prove  custom  as  to  manner  of,  184. 

If  manner  of,  improper,  charterer  must  protest,  185. 

If,  of  vessel  complete,  owner  not  liable,  186. 

May  be  more  than  contract  requires,  186. 

When  charterer's  obligation  of,  is  discharged,  187. 

Owner's  breach  of  warranty  excuses  charterer's,  209. 

Port  of,  must  be  named  by  charterer,  224. 

Excused  by  vessel's  unseaworthiness,  261. 

Liability  of  charterer  for  not,  in  stipulated  time,  273. 

Meaning  of  customary,  281,  284: 

Conveyance  of  cargo  to  the  port  of,  no  part  of  the,  281. 

Meaning  of,  281. 

With  usual  despatch,  299. 

Time  for,  must  expire  before  breaxjh  complete,  362. 

Cargo  must  be  ready  at  port  of,  366. 

When,  of  cargo  is  not  prevented  by  frost,  508. 

Unavoidable  impediment  to,  508. 

Lay-days  for,  and  unloading  must  be  kept  separate,  514. 

Begins  in  and  at  place  named  in  charter,  514. 

When  prevented  by  ice,  602. 

LOCAL  CUSTOM, 

Not  binding  unless  known  to  parties,  57. 

LOCATIO  NAVIS, 
Meaning  of,  5. 

LOSS, 

From  extraordinary  sacrifice  when  general  average,  544. 

LOST  OR  NOT  LOST, 
Meaning  of,  451. 

LUMP  FREIGHT, 

Lien  by  owners  for,  124. 

Owner  entitled  to,  without  deduction,  140. 

Meaning  of,  436. 

LYING  DATS, 
Meaning  of,  507. 

MACHINERY, 

Accidents  to,  607. 
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MANAGING  OWNER, 

Po^wers  and  duties  of,  66. 

Registration  of  name  of,  69. 

MABOINAL  NOTES, 

SfEect  of,  in  charter,  45, 190. 

MASTER, 

"When  charterer's  servant,  6. 

"When  owner's  servant,  12, 130. 

"Wlien  nominated  by  charterer,  but  paid  by  owner,  effect  of,  13. 

Owner  when  liable  for  acts  of,  15,  21. 

Power  of,  to  enter  into  charter-parties,  71. 

Hd«  no  authority  to  cancel  charter-party,  71. 

Cannot  alter  destination  or  amount  of  freight,  71. 

Cannot  authorise  broker  in  foreign  port  to  charter  ship  before  her 

arrival,  72. 

May  settle  demurrage  claims,  73. 

Owner  not  bound  by  unauthorised  acts  of,  74. 

lEfEect  of,  signing  sub-charter,  86. 

liien  of,  who  is  also  charterer,  124. 

Duty  of,  to  give  notice  of  charter  to  shipper,  128. 

Authority  of,  to  sign  bill  of  lading  for  charterer,  130. 

liiability  of,  when  he  is  charterer,  138. 

If  charterer  fails  to  load,  must  try  to  obtain  freight,  144. 

Authority  of,  to  borrow  money,  149. 

If  ports  not  named,  may  elect  to  which  he  will  proceed,  226. 

Bound  to  use  all  reasonable  means  to  reach  port  of  discharge,  234. 

Must  discharge  cargo,  if  necessary,  234. 

Not  bound  to  discharge  part  of  cargo  to  enter  port,  250. 

Must  stow  cargo  properly,  though  stevedore  is  not  appointed  by 

charterer,  341. 

Not  liable  for  negligent  stowage  by  charterer's  stevedore,  341. 

When  bound  to  sign  bills  of  lading  as  presented,  354. 

Effect  of,  signing  bills  of  lading  inconsistent  with  charter-party,  357. 

When,  may  be  regarded  as  agent  for  owner  or  charterer,  359. 

Duty  of,  when  charterer  fails  to  load,  362. 

Has  no  lien  on  freight  where  no  lien  on  ship,  398,  531. 

When  charterer's  servant  cannot  sue  owner  for  wages,  398. 

Must  not  sign  bill  of  lading  for  less  than  agreed  freight,  466. 

Has  lien  on  cargo  whilst  in  his  possession,  520. 

May  detain  balance  of  the  cargo  for  balance  of  freight,  520. 

Is  not  bound  to  part  with  the  goods  till  freight  is  paid,  521. 

This  right  does  not  extend  to  wharfage  fees,  522. 
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MASTER— eonh'niied. 

Has  no  prospectiTe  lien  on  freight,  522. 

Maj  notif  J  dock  company  to  detain  goods  for  frdght,  522. 

Lien  of,  on  goods  for  expenses  incurred,  531. 

Not  bound  to  pass  cargo  nnless  payment  of  general  arerage  is 
sdcnred,  544. 

Shonld  not  sail  for  blockaded  port  without  anthority,  581. 

When  apprehensire  of  captnre  may  delay  Toyage,  582. 

Most  try  to  aroid  excepted  perils,  589. 

May  not  go  into  enemy's  country  to  trade,  593. 

Acts  done  by,  with  owner's  assent,  will  not  be  barratry,  595. 

Neglect  of,  exception  of,  643. 

Must  attend  to  stowage  of  goods,  644. 

MEASUBE  OF  DAMAGES, 
How  ascertained,  139. 

MEASUREMENT, 

Of  timber,  custom  as  to,  51. 

MERCHANTS  RISK  AND  EXPENSE, 
Cargo  to  be  brought  alongside  at,  333. 

Cargo  to  be  taken  from  alongside  at,  338. 

Meaning  of,  in  respect  to  jettison,  616. 

MISTAKE, 

In  charter-party,  eifect  of,  37. 

When  freight  is  not  payable,  owing  to,  39. 

In  telegraphic  instructions,  39. 

MONTHS. 

Meaning  of,  49,  468. 

MORTGAGEE, 

Rights  of,  99, 102. 

Not  in  possession  cannot  maintain  action  of  restraint,  99. 

Will  be  restrained  from  interfering  with  contract  by  mortgagor,  100. 

Arrest  of  ship  by,  101. 

When  he  has  notice  of  charter,  101. 

Without  possession  has  not  rights  of  owner,  102. 

MORTGAGOR, 
Rights  of,  99. 

In  possession  retains  rights  of  ownership,  100. 

NAME, 

Warranty  as  to  name  of  reesel,  151. 

Of  dock  or  wharf  must  be  given  by  charterer,  313. 

NATIONALITY, 

Warranty  as  to,  of  vessel,  153. 

How  it  affects  constmction  of  charter,  204. 
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KATTTRB  OP  CHARTER-PARTY, 
And  its  legal  incidents,  1. 

NAVIQATION, 

Sxoeption  of  dangers  of,  628. 

Dangers  of,  are  not  identical  with  dangers  of  the  sea,  628. 

Ijobb  occasioned  by  bad,  is  not  a  peril  of  the  sea,  629. 

Exception  of  improper,  in  club  policies,  633. 

lixoeption  of  "  stoppage  in,"  639. 

Aocident  of,  meaning  of,  655. 

NEAPS. 

When  master  not  justified  in  removing  vessel  by  fear  of,  320. 

Exception  of,  639. 

NBGIiECT, 

Of  master,  pilot  or  crew,  exception  of,  643. 

ITOGIjIGENCB, 

Onus  of  proving,  on  whom,  567. 

In  filling  boilers  without  keeping  up  ship's  fires,  610. 

In  navigation  does  not  deprive  shipper  of  his  right  to  contribution 
in  case  of  jettison,  617. 

What  is,  in  collision,  621. 

Exception  of,  throws  onus  on  cargo  owner  to  prove,  646. 

Clause  does  not  exempt  owner  from  bad  stowage,  647. 

Clause  does  not  excuse  owner  from  providing  a  fit  ship,  647. 

NEGLIGENT  STOWAGE, 
Owner  when  liable  for,  644. 

NEUTRAL  SHIP. 

How  to  proceed  in  case  of  blockade,  580. 

NEUTRAL  STATE, 

Not  bound  to  restrict  its  trade  by  mimicipal  taxation,  584. 

NON-ARRIVAL, 
Meaning  of,  368. 

NOTICE, 

When  not  given  of  charter|[to  shipper,  15, 108. 

When  mortgagee  has,  of  charter,  101. 

Of  charter-party  should  be  given  to  the  shipper,  128. 

Shipper  with,  of  charter  party,  134. 

Of  charter  by  charterer's  agent,  137. 

Must  be  given  by  charterer  of  a  safe  and  convenient  port,  225. 

Of  arrival  of  ship  at  loading  port  necessary,  268. 

Master  may  give,  to  dock  company  to  detain  goods  for  freight,  522. 

"  NOW  AT  SEA,"^ 

Statement  that  the  ship  is,  amounts  to  a  warranty,  208, 
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«  NOW  IN  THE  PORT  OP  A," 
Meaning  of,  199. 

Imports  a  warranty,  203,  207. 

"  NOW  ON  HER  PASSAGE  TO  0," 
Imports  a  warranty,  208. 

"NOW  SAILED," 

The  words,  amount  to  a  condition  precedent,  212. 

OBSTRUCTION, 

To  enter  port  mnst  be  permanent,  237. 

OIL  CAKE, 

Damage  to,  by  bad  stowage,  131. 
ONUS, 

Of  proving  loss  is  within  excepted  clanse,  on  whom,  567. 

On  shipper  where  negligence  clause  is  inserted,  646. 

ORAL  EVIDENCE. 

Of  custom  when  admissible,  49. 

ORDERS, 

Charterer  when  bound  to  give,  as  to  port,  224. 

Where  charterer  fails  to  give,  226. 

OR  OTHER  LAWFUL  MERCHANDISE, 
Shipper  may  make  election,  196. 

OR  SO  NEAR  THERETO. 
As  she  may  safely  get,  232. 

OVERLOADING  AND  IMPROPER  DUNNAGE, 
Liability  of  owner  for,  326. 

OWNER, 

Liability  of,  in  case  of  demise  of  ship,  6. 

Divested  of  possession  and  control  by  demise  of  ship,  6, 10. 

Paying  wages  of  master  appointed  by  charterers,  effect  of,  13. 

Possession  of  ship  in,  gives  lien  on  goods  for  freight,  14. 

Liable  for  acts  of  master  and  crew  when  he  has  possession,  15,  21. 

Duties  and  powers  of,  when  ship's  husband,  68. 

Not  bound  by  master  acting  without  authority,  74, 130. 

Where  several,  hold  ship  as  tenants  in  common,  94. 

May  be  i*esti*ained  from  usiug  ship  contrary  to  the  charter,  96. 

Rights  of,  in  ship  pass  to  mortgagee  in  possession,  102. 

Cannot  sue  on  a  charter  made  by  a  broker  to  which  he  is  no  party,  107. 

When  he  may  be  sued  by  shipper,  108. 

Lien  of,  for  lump  freight,  124. 

Lien  of,  for  freight  in  general  ship,  130. 

Damages  for  default  of,  not  taking  the  cargo  offered,  146. 

Not  liable  if  vessel  fully  loaded,  186. 
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OWNER— continued. 

May  load  more  than  tlie  contract  requires,  186. 

Ouilty  of  breach  of  warranty  cannot  get  damages  from  cliarterer,  208. 

Contracts  that  the  vessel  is  seaworthy,  259. 

IDoesnotwarrantthatship  isf  reefrom  suspicion  of  unseaworthiness,  264 

Not  bound  to  give  notice  of  ship's  readiness  to  discharge,  271. 

Liiable  for  going  to  doclt  or  wharf  not  named  by  charterer,  314. 

Must  supply  proper  dunnage,  323. 

Liability  of,  for  improper  dunnage  and  overloading,  326. 

Duty  of,  to  provide  ballast,  330. 

When,  may  ship  heavy  cargo  in  place  of  ballast,  331. 

Liability  of,  for  cargo  between  bank  and  ship,  332. 

Frimdf<icie  liable  for  improper  stowage,  340. 

When  liable  for  expenses  of  re-adjusting  cargo,  352. 

Discharged  by  charterer's  refusal  to  load,  360. 

Should  endeavour  to  mitigate  damages,  367. 

If  master  charterer's  servant,  not  liable  for  his  wages,  398. 

Has  lien  on  goods  so  long  as  he  has  possession  of  the  ship,  498 

May  hold  the  cargo  for  arrears  of  chartered  freight,  527. 

Lien  of,  may  be  divested  by  charter-party,  532. 

Of  salving  ship  when  charterer  of  salved  ship,  543. 

Bound  by  average  adjustment  at  port  of  destination,  545. 

When  exempted  from  loss  occasioned  by  Act  of  God,  569. 

When  not  liable  for  loss  of  goods  destroyed  by  fire,  597. 

Must  bear  his  share  of  loss  on  goods  jettisoned,  613. 

Of  carrying  ship  when  liable  for  loss  by  collision,  622. 

Statutory  limitation  of  owner  in  cases  of  collision,  624. 

When  liable  for  negligent  stowage,  644. 

OWNERSHIP, 

When,  of  vessel  may  create  liabilities,  7. 

Hights  of,  by  mortgagor  in  possession,  100. 

PARTIES, 

Who  may  enter  into  charter-parties,  2. 

To  contract  of  affreightment,  57. 

To  suit,  who  may  be,  107. 

PARTNERS, 

Contracts  by  one  binding  on  all,  94. 

"V^Tien  liable  for  breach  of  contract,  110. 

PARTNERSHIP, 

Ship  may  be  held  in,  94. 

PART  OWNERS, 
Position  of,  94. 

When  cannot  bind  others  without  authority,  94. 
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PART  OWNERS— cottWntkJd. 

When,  may  settle  claim  for  damages,  95. 

Right  of,  to  restrain  use  of  ship,  95. 

May  demand  security  for  use  of  ship,  95. 

Not  dissenting  from  use  of  ship  are  liable,  97, 

Judgment  against  one  bars  suit  against  rest,  110. 

May  sue  on  behalf  of  the  rest,  110. 

May  permit  barratry  against  others,  595. 

PEOPLE, 

Meaning  of,  573. 

PERILS  OP  THE  SEA, 

Fire  is  not  within  the  exception,  597,  638. 

Collision  from  negligence  of  the  carrying  ship  is  not  a,  622. 

Exception  of,  625. 

Definition  of,  625. 

Loss  occasioned  by  bad  navigation  is  not  a,  629. 

Loss  by  collision  when  by,  630. 

Distinction  between,  and  act  of  God,  636. 

Loss  by  pirates,  636. 

Foundering  by  collision  is,  636. 

Loss  by  rocks,  sands  and  rapids  is,  636. 

By  sweating  when  not  occasioned  by  bad  stowage,  636. 

Animals  dying  from  motion  of  vessel  in  a  storm,  636. 

By  ship  being  stranded,  636. 

Jettison  rendered  necessary  by  storms,  637. 

Collision  by  negligent  navigation  of  carrying  ship  not,  638. 

Rats  eating  holes  in  a  ship's  bottom  not,  638. 

Loss  by  worms  eating  ship's  bottom  not,  639. 

Lightning  is  not  a,  639. 

Heat  is  not  a,  639. 

Loss  by  meat  becoming  putrid,  not  a,  639. 

PER  PROCURATION, 
Agent  signing  by,  61. 

Meaning  of,  62. 

PETROLEUM, 

Damage  by,  266. 

PILOT, 

Exception  of  neglect  of,  643. 

Must  not  be  interfered  with  except  in  cases  of  necessity,  645. 

Bound  to  use  due  diligence,  645. 

PILOTAGES, 

No  lien  for,  except  under  express  agreement,  531. 
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PIPE, 

Damage  by  water  entering  through,  649. 

PIRATES, 

Exception  of,  584. 

LoBB  by,  is  a  peril  of  the  sea,  636. 

POLITICAL  DISTURBANCES, 
Exception  of,  569. 

POSSESSION  OF  SHIP, 
When  in  the  chaiiierer,  6. 

Effect  of,  as  against  shipper,  8. 

By  mortgagee  invests  him  with  rights  of  owner,  102. 

PORT, 

to  proceed  to  a,  as  ordered,  224. 

Of  loading  must  be  named  by  charterer,  224* 

Charterer  must  give  notice  of  proceeding  to  safe,  225. 

Master  may  elect  to  which,  he  wiU  proceed  if,  not  named,  226. 

Of  discharge,  meaning  of,  234. 

Obstruction  to  enter,  must  be  permanent,  237. ' 

Ambit  of,  meaning  of,  238. 

Meaning  of,  245,  374. 

Safe  port,  meaning  of,  249,  255. 

Must  be  politically  safe,  255. 

Custom  of,  in  discharging,  287. 

Attempt  to  enter  blockaded,  is  iUegal,  580. 

Damage  by,  being  left  open,  648,  653. 

PORT  CHARGES, 

No  lien  for,  except  by  express  agreement,  531. 

PRATIQUE, 

Meaning  of,  659. 

PRINCIPAL, 

Liability  of  foreign,  when  agent  signs  charter,  86. 

When  agent  of  undisclosed,  may  sue,  92. 

PRINCIPLES. 

Affecting  the  construction  of  charter-parties,  26. 

Affecting  alterations  and  additions  in  the  charter,  34. 

PRINTED  FORMS  OP  CHARTER. 
Effect  of  mistake  in,  40. 

Effect  of  written  words  in,  40,  41. 

Clause  must  not  be  construed  as  to  defeat  the  main  object  of  the 

contract,  44. 

PURCHASER, 
Rights  of,  97. 
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PURCHASE  MONET. 

Of  ship  when  treated  aa  freight,  526. 

QUARANTINB, 

Charterer  excnsed  if  ship  breaks,  regulations,  504. 

Exception  of,  658. 

Kinds  of,  660. 

QUAY, 

Being  blocked  by  cargo,  509. 

QUAY  BERTH, 

Ready,  meaning  of,  244. 

When  ship  is  to  proceed  to  a  named,  310. 

QUEEN'S  ENEMIES, 
Exception  of,  574. 

RAILWAYS, 

Effect  of  stoppage  of  traffic  on,  620. 

RATS, 

Loss  by,  eating  holes  in  ship's  bottom  not  a  peril  of  the  sea,  638. 

READINESS, 

To  load,  notice  of,  necessary,  268. 

Notice  of,  to  discharge  not  necessary,  271. 

To  sail  meaning  of,  274. 

READY  QUAY  BERTH, 
Meaning  of,  244. 

READY  TO  LOAD, 
Meaning  of,  272. 

In  shipping  order,  meaning  of,  274. 

READY  TO  RECEIVE  CARGO, 

Is  a  condition  precedent,  201,  270,  504. 

REASONABLE  TIME, 

To  sail  within  a,  is  an  agreement  only,  201. 

Voyage  must  be  begun  within  a,  216. 

Meaning  of,  216. 

For  discharging,  meaning  of,  286. 

Unloading  to  be  made  in,  297. 

RECEIPT, 

When  bill  of  lading  only  operates  as  a,  119,  358. 

REGISTER, 

When  court  may  go  behind,  in  case  of  mortgage,  99. 

REGISTERED  OWNER, 
Liability  of,  68. 


INDEX.  Iv 

REGULAR  TURN, 

Evidence  as  to  meaning  of,  54. 

Jury  to  decide  meaning  of,  54. 

To  load  in,  276. 

Evidence  may  be  given  of  practice  regarding,  276. 

Charterer  not  liable  if  ship  not  being  ready  loses  her,  279. 

REPRESENTATIONS  IN  THE  CHARTER, 
Meaning  of,  199. 

Are  not  an  integral  part  of  the  contract,  200. 

Construction  of,  question  for  the  Court  only,  201. 

When  they  amount  to  conditions  precedent,  201,  210. 

RESTRAINT, 

Action  of,  by  mortgagee,  99, 

Of  princes,  freight  payable  where  ship  detained  by,  489. 

Meaning  of  clause,  of  princes,  569. 

REVENUE  LAWS, 

One  nation  does  not  take  notice  of  the,  of  another  nation,  584. 

RIGHTS, 

Of  purchaser,  97. 

RIYER, 

Meaning  of  the  words  *'  dangers  of  the,"  635. 

Obstructions  in,  are  dangers  of  the,  637. 

ROAD, 

Meaning  of  dangers  of  the,  636. 

ROADSTEAD, 

Where  held  to  be  a  port,  249. 

ROBBERS, 

By  land  or  by  sea,  exception  of,  585. 

RUNNING  DATS, 

Same  as  days  for  demun*ago  purposes,  504. 
Meaning  of,  506. 

SAFE  PORT, 

Charterer  must  give  notice  to  proceed  to,  225* 
Meaning  of,  249. 

SAFETY, 

To  load  or  discharge  in,  always  afloat,  316 « 

SAIL, 

Readiness  to,  meaning  of,  274. 
Meaning  of  to,  371. 
Warranty  to,  371. 
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SAILING, 

Meaning  of  final,  368. 

SAIL  WITH  ALL  CONVENIENT  SPEED, 
Is  only  an  agreement,  201. 

SAIL  WITHIN  A  REASONABLE  TIME, 
Is  only  an  agreement,  201. 

SALVAGE, 

Charterer  not  entitled  to,  unless  expressly  agreed,  542. 

In  case  of  accidents  to  machinery,  607. 

SOUTTLES'G, 

Loss  by,  would  be  barratry,  596. 

SEAWORTHINESS, 

Meaning  of,  258. 

SEAWORTHY, 

Meaning  of,  256,  258. 

Vessel  must  be,  460. 

Latent  defect  in  shaft  is  breach  of  warranty  of  ship  being,  607. 

Ship  must  be,  at  time  of  sailing,  648. 

SECOND  CLASS. 

Of  contracts  of  affreightment,  13. 

SECURITY, 

When  part  owners  may  demand,  95. 

SHAFT, 

Breaking  of,  when  unseaworthiness,  259. 

Exception  of  breakage  of,  607. 

SHIP, 

Demise  of,  5. 

Fully  equipped  and  mannedin  a  fit  state  for  mercantile  adventure,  5,13. 

Liability  of  owner,  when  demise  of,  6. 

Ownership  of,  when  it  may  create  liabilities,  7. 

Letting  of,  when  it  amounts  to  a  demise,  10. 

Meaning  of  demise  of,  18. 

Demise  of,  is  an  ambiguous  term,  21. 

Who  may  determine  use  of,  94. 

May  be  held  in  partnership,  94. 

When  use  of,  may  be  restrained  by  pai*t-owners,  95. 

Rights  of  purchaser  of,  97. 

Arrest  of,  by  mortgagee,  101. 

Owners  lien  for  freight,  advertised  as  general,  130. 

Tonnage  of,  168. 

Must  proceed  to  a  port  as  ordered^  224. 
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SHIP— con^ni*e<2. 

Must  be  brought  ad  near  as  she  can  safely  get  to  port,  237. 

To  proceed  to  "  L."  and  there  load,  241. 

To  proceed  to  a  ready  quay  berth,  243. 

Must  be  tight,  staunch  and  strong,  256. 

Owner  contracts  that  the,  is  seaworthy,  259. 

Must  be  seaworthy  for  each  stage  of  the  voyage,  261. 

Must  be  fit  to  carry  the  cargo,  264. 

Proper  ventilation  of,  necessary,  265. 

Must  be  ready  to  load,  271. 

Meaning  of,  being  ready  to  load,  272. 

Must  be  at  port  of  loading  ready  to  load,  273. 

Must  be  properly  dunnaged,  323. 

When  charterer  cannot  alter  destination  of,  358. 

Ought  to  wait  for  cargo  at  loading  port,  361. 

Consignment  of,  to  agent,  392. 

Lost  or  not  lost,  meaning  of,  451. 

Must  be  at  loading  place  by  day  named,  504. 

Lost  by  master's  fraudulent  conduct  is  barratry,  594. 

Appurtenances  of,  when  jettisoned,  612. 

Must  be  seaworthy  at  time  of  sailing,  648. 

Management  of,  does  not  include  improper  stowage,  651. 

Li  quarantine  is  still  in  ti'ansit,  659. 

SHIPPER, 

Has  no  claim  against  the  owner  when  he  is  divested  of  possession  and 

control  of  ship,  8. 

When,  has  no  notice  of  the  charter-party,  15, 108, 128. 

When,  may  maintain  an  action  for  non-delivery  of  goods,  17. 

When,  may  sue  owner,  108. 

Liability  of,  when  charterer,  117. 

May  refuse  to  accept  bills  of  lading  subject  to  charter-party,  129. 

When  entitled  to  look  to  owner  for  safe  carriage  of  goods,  131. 

With  notice  of  charter-party,  134. 

Bound  by  contents  of  charter  of  which  he  has  notice,  137. 

Right  of  election  as  to  lawful  merchandise,  196. 

Not  bound  to  ship  if  ship  is  unseaworthy,  261. 

Not  affected  by  employment  of  stevedores,  351. 

SHIPPING  ORDER, 

Meaning  of  "  ready  to  load"  in,  274. 

SHIP'S  HUSBAND, 

Powers  and  duties  of,  66. 

Registration  of  name  of,  69. 

Duties  of,  cannot  be  assumed  by  director  of  Company,  70. 
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SHIP'S  RISK  AND  EXPENSE, 

Cargo  to  be  taken  from  the  shore  at,  332. 

SHORT  LOADING, 

No  lien  for  unliquidated  damages  for,  except  by  agreement,  531. 

SMUGGLING, 

By  master  or  crew  is  barratry,  594. 

SNAGS, 

Loss  by,  is  a  peril  of  the  seas,  637. 

SNOWSTORM, 

Is  not  an  unavoidable  accident,  606. 

SPECIAL  AGENT, 

As  distinguished  from  general,  58. 

STAMP, 

Not  required  on  collateral  agreement  by  broker,  4. 

On  charter,  23. 

Adhesive  must  be  affixed  on,  23. 

On  charter  executed  abroad,  24. 

Cancellation  of,  25. 

When  impressed,  may  be  used,  25. 

Reference  to  arbitration  must  have,  552. 

On  reference  to  arbitration  must  be  cancelled,  552. 

On  reference  in  India  must  be  by  impressed  stamp,  553. 

On  award,  557. 

STATUTES, 

26  Geo.  III.  c.  86,  s.  2,  597. 

5  &  6  Vict.  c.  79,  24. 

17  &  18  Yict.  c.  104,  s.  ee,  99. 

8.  70,  99, 100. 

8.  503,  696. 

Pt.  IX.  624. 

17  &  18  Vict.  c.  125,  8. 11,  549. 

25  &  26  Vict.  c.  63,  s.  3,  99. 

s.  68,  522. 

33  &  34  Vict.  c.  97,  s.  15  (2).  25. 

39  &  40  Vict.  c.  80,  s.  36,  68. 

52  &  53  Vict.  c.  49.  559. 

8.  27,  548. 

54  &  55  Vict.  c.  39,  s.  8,  23. 

B.  15  (3)  (a)  25. 

„  8.  49,  3,  23. 

„  8.  50,  24. 

„  Soh.  1,  557, 
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STEAM. 

Exception  of,  610. 

STEAMSHIP, 

Statement  in  charter  that  vessel  is  a,  152. 

STEVEDORE, 

Duties  and  liabilities  of,  340. 

Negligent  stowage  by,  644,  650. 

STIFFENING  COAL, 

Deman*age  for  delay  in  loading,  408. 

STOPPAGE  OF  NAVIGATION, 
Exception  of,  639. 

STOPPAGE  OF  TRAINS, 

Exception  of,  620. 

STOWAGE, 

Shipper's  knowledge  of  bad,  prevents  consignee  suing,  108, 137. 

Owner  liable  for  improper,  131. 

Charterer  must  protest  against  improper,  185. 

Rules  as  to  broken,  320. 

Owner  is  prima  facie  liable  for  improper,  340. 

Of  goods  on  deck  contrary  to  orders  is  not  barratry,  595. 

Duty  of  master  to  attend  to,  644. 

Management  of  ship  does  not  include  improper,  651. 

STRANDING, 

What  constitutes,  617. 

Instances  of,  618. 

What  is  not,  620. 

Is  a  peril  of  the  sea,  636. 

STRIKES, 

No  excuse  for  charterer  not  loading,  503. 

Exception  of,  589. 

Mere  fact  of,  at  port  of  discharge,  when  it  will  not  exempt  chartei'er,  592. 

SUB-CHARTER, 

Effect  of  master  signing,  86. 

EfPect  of,  134. 

SUBMISSION, 

To  arbitration,  what  is  meant  by,  547. 

As  defined  by  the  Statute,  548. 

Must  be  executed  by  all  the  parties,  548. 

To  arbitration  must  bo  stamped,  552. 

In  India  must  have  impressed  stamp,  553. 

SUBSTITUTED  CONTRACT, 
Effect  of.  111. 
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SUIT. 

When,  cannot  be  brought  by  agent,  90. 

Who  may  or  may  not  maintain,  107. 

One  part-owner  may  bring,  for  the  others,  110. 

When  arbiti*ation  acts  as  a  stay  of,  549. 

SUNDAYS, 

To  be  included  in  mnning  days,  506. 

Are  excluded  from  working  days,  507. 

SUPERIOR  POWER. 

Performance  of  contract  prevented  by,  274. 

SWEATING. 

Not  occasioned  by  bad  stowage  is  a  peril  of  the  sea,  636. 

TECHNICAL  EXPRESSIONS, 

Are  to  be  construed  by  the  jury,  26. 

TELEGRAPHIC  INSTRUCTIONS, 
Mistake  in,  39. 

Agents  signing  charter  under,  61. 

TEMPORARY  OBSTACLE. 

Does  not  make  poH  unsafe,  255. 

TENDER, 

Of  freight  must  be  made  before  consignee  is  entitled  to  the  goods,  488. 

THIEVES, 

Exception  of,  586. 

THUNDERSTORMS. 

Ai'c  not  included  in  weather  permitting,  508. 

TIGHT,  STAUNCH  AND  STRONG, 
Vessel  must  be,  256. 

TIMBER, 

Custom  as  to  measurement  of,  51. 

Custom  as  to  deck  load,  613. 

TIME, 

Fixed  for  discharging  cargo,  286. 

Breach  not  complete  till,  for  loading  expires,  362. 

Computation  of,  begins  with  arrival  of  ship,  510. 

TIME  CHARTER, 
Meaning  of,  2. 

Freight  cannot  be  deducted  when  ship  is  under  repairs,  142. 
Delay  in  commencing  voyage  under  a,  218. 

TO  BE  AT  A.  ON  A  CERTAIN  DAY, 
Is  a  warranty,  219. 
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TO  PROCEED  TO  A  PORT  AS  ORDERED, 
To  L.  and  there  load,  241. 

To  a  ready  quay  berth,  243. 

To  a  particular  place  in  dock  or  named  quay  or  wharf,  310. 

TO  PROCEED  WITH  ALL  CONVENIENT  SPEED, 
Is  a  stipnlation,  219. 

Is  not  a  condition  precedent  to  load  by  charterer,  220. 

TO  SAIL  BY  A  CERTAIN  DATE, 
Is  a  condition  precedent,  212,  213. 

TONNAGE, 

Of  vessel,  168. 

TOW  AND  ASSIST, 

Vessels  in  all  situations  of  distress,  378. 

TRAINS, 

Exception  of  stoppage  of,  620. 

TURN, 

Evidence  as  to  loading  in  re'gular,  54,  276. 

Jury  to  decide  meaning  of,  54. 

To  load  in  regular,  276. 

Charterer  not  liable  if  ship  not  being  ready  loses  her,  279. 

UMPIRE, 

Powers  and  duties  of,  556. 

UNAVOIDABLE  ACCIDENT, 
Exception  of,  605. 
Snowstorm  is  not  an,  606. 

UNAVOIDABLE  IMPEDIMENT, 
To  loading  of  cargo,  508. 

UNDERWRITERS, 

When  liable  for  advance  freight,  458. 

UNDISCLOSED  PRINCIPAL, 
Suit  by  agent  for,  92. 

LiabiUty  of,  92. 

UNLIQUIDATED  DAMAGES, 

For  short  loading  not  covered  by  the  term  "  dead  freight,"  538. 

UNLOADING, 

Charterer  not  entitled  to  have  it  done  partly  in  and  partly  outside  the 
port,  250. 

With  usual  despatch,  293. 

Crowded  state  of  dock  no  excuse  for  not,  294. 

Within  a  reasonable  time,  297. 

By  charterer  who  is  also  shipper,  297. 

Demurrage  for  delay  in,  427. 

Lay-days  for  loading  and,  must  be  kept  separate,  514. 

Delay  in,  occasioned  by  strikes,  590. 
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UNSTAMPED  COPY, 

Of  cbgirter  when  admissible  in  eyidencc,  24. 

USAGE, 

Evidence  of,  48. 

Must  be  known  to  party  cbarged,  56. 

UNSEAWORTHINESS, 

Owner  not  liable  for,  wben  sbip  is  demised,  8. 

Wbat  amounts  to,  259. 

Shipper  excused  fi-om  loading  by,  261. 

USUAL  DESPATCH, 

In  loading,  meaning  of,  290. 

To  unload  with,  293. 

VALYE, 

Loss  by,  being  negligently  left  open,  651,  652,  657. 

VENTILATION, 

Evidence  inadmissible  of  injuiries  to  goods  by  negligence  of  master 

in  not  giving  proper,  142. 
Ship  must  have  proper,  265. 
VERBAL  CHARTER, 

Unknown  in  maritime  commerce,  2. 

VESSEL, 

Name  of,  is  essential  in  chai-ter,  151. 

Must  be  in  existence  at  time  of  charter,  151. 

Statement  that,  is  a  steamship,  152. 

Nationality  of,  153. 

Classification  of,  166. 

Tonnage  of,  168. 

To  sail  by  a  certain  date,  212. 

To  be  tight,  staunch  and  strong,  256. 

Arrival  of,  as  to  lay-days,  303. 

VOYAGE, 

Must  be  commenced  without  delay,  216. 

Must  be  begun  within  a  reasonable  time,  216. 

When  it  ends,  253. 

Vessel  must  be  seaworthy  for  the,  258. 

Carrying,  does  not  begin  till  the  ship  is  at  the  named  place,  294* 

Breach  of  charter  for  more  than  one,  360. 

Does  not  end  by  mere  arrival  of  vessel  in  port,  432. 

When  it  does  not  terminate  till  ship  is  berthed,  511. 

VOYAGE  CHARTER, 
Meaning  of,  2. 

WAGES,  ^      • 

If  master  charterer's  servant  owner  not  liable  for  his,  398. 

WAR, 

Exception  of,  574. 

Declaration  of,  dissolves  contracts  previously  made^  576. 
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WARRANTY, 

As  to  name  of  ship,  151. 

As  to  nationality  of  ship,  154,  20l«. 

Classification  of  ship,  166. 

Capacity  of  ship,  170. 

That  the  ship  is  now  in  the  port  of  A,  199,  203,  207. 

Descriptive  statement  when  it  amounts  to  a,  201. 

When  it  ceases  to  be  a  condition,  202. 

When  damages  recoverable  for  breach  of,  202. 

Imported  by  the  words  "  now  on  her  passage  to  C,"  208. 

Statement  that  the  vessel  **  is  now  at  sea"  is  a,  208. 

Owner  guilty  of  breach  of,  cannot  recover  damages  from  chai-tcrer,  208. 

Breach  of,  by  owner  exempts  charterer  from  loading,  209. 

That  ship  is  tight,  staunch  and  strong,  256. 

Does  not  extend  to  suspicion  of  unseawoilhiness,  263. 

To  sail,  371. 

Latent  defect  in  shaft  is  breach  of,  607. 

Of  seaworthiness  may  be  limited  by  exceptions  in  the  charter,  608. 

WEATHER, 

Exception  of  bad,  640. 

WEATHER  PERMITTING, 

Does  not  include  thunder-storms,  508. 

WEATHER  WORKING  DATS, 

Meaning  of,  507. 

WHARF, 

When  ship  is  to  proceed  to  a  named,  310, 

Charterer  must  name,  313. 

Owner  liable  for  going  to  a,  not  named  by  charterer,  314. 

WHARFAGE, 

No  lien  for,  except  by  express  agreement,  531. 

WHARFINGER, 

When  directed  not  to  part  with  goods  till  freight  is  paid,  525. 

WIND, 

Loss  by  a  sudden  gust  of,  is  an  Act  of  God,  568. 

WINE, 

Damage  to,  by  bad  stowage,  131. 

WORDS, 

Having  peculiar  sense  to  be  construed  by  jury,  26, 

WORKING  DAYS, 
Meaning  of,  507. 

WORMS, 

Loss  caused  by,  destroying  the  nhip's  bottom  not  a  peril  of  the  sea,  639. 

WRITTEN  WORDS, 

In  chai-ter-party,  when  they  prevail,  41. 
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ACCOUNTS.—Hodsoirs  Practical  Accounts  for  Execu- 
tors and  Trustees.    1914.  Net,  10«.  6d. 

"  Invaluable  to  law  and  aooountancy  students,  solicitors  and 
others." — Law  Timet. 

ADVOCACY.— Harris'  Hints  on  Advocacy.— Fourteenth 
Edition.    1911.    *  7b.  ^d. 

"  Deserves  to  be  carefully  read  by  the  youii^  barrister  whose 
career  is  yet  before  him." — Lato  Magazine. 

AGRICULTURAL  LAW.— Spencer's  Agricultural  Hold- 
ing Acts.  Fifth  Edition.  WithNotes.   1911  to  1915.  8^. 

'*  A    thoroughly    practical    and    useful    treatise." — Saturday 
Review, 

Spencfer's  Small  Holdings  Act's.— With  Notes.  1909  to 
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book."— Xau>  Timet. 
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ARBITRATION.— Russell  on  the  Power  and  Duty  ot  an 
Arbitrator. — Tenth  Edition.  By  A,  A.  Hudson,  K.C. 
1919.  Net,  21  is. 
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BANKING.-Harfs  Law  of  Banking.—Third  Edition. 
1914.  IZ.  12*. 

"  The  best  all-round  work  on  banking  law  jBrhich  is  in  exist- 
ence."— Finnn^t)    Nfnrs. 

BANKRUPTCY.-  Aggs'  Handbook  on  Bankruptcy.  1915. 

^  Net,  '48. 

Lawrance's  Deeds  of  Arrangement,  with  Precedents. 

Eighth    Edition.        By   Sydney   E.   Wiu.iams.       1914. 

78,  6^. 

"  Conci>»e,  practical,  and  reliable. "-^X«ir  TimeM, 

Williams'     Law     and     Practice     in     Bankruptcy,— 

Eleventh    Edition.       By    E.   W.    Hansell   and   M.    E. 
Hansell.     1915.  n.  ICys. 

"The  leading  text-book  on  bankruptcy." — Late  Journal. 

BELGIUM  LAWS.— Butaye  and  De  Laval's  Digest  of  the 
Laws  of  Belgium  and  of  the  French  Code  Napo- 
leon.    1918.  Net,  15s. 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to 
the  Carriage  of  Goods  by  Sea. — Sixth  Edition.  By 
James  S.  Henderson.    1918.  21.  2s. 

*'  The  standard  modern  book  on  carriage  by  sea."—  Law  Quavt'^rlii. 

Disney's  Law  of  Carriage  by  Railway.—Fourth  Edi- 
tion.    1915.  75.  ^d. 

"Can  bo  cordially  reeommended  to  the  lawyer.'' — Lctw  Timns. 

CHANCERY.— Daniell's  Chancery  Practice.— Eighth  Edi- 
tion. By  Sydney  E.  Williams  and  F.  Guthrie-Smith. 
2  vols.     1914.  t  ♦  ^l.  55. 

DanielTs    Chancery  Forms    and    Precedents,— Sixth 

Edition.     By  R.  White,  F.  E.  W.  Nichols  and  H.  G. 
Garrett.      1914.  21.  10.9. 

"The  two  volumeia  on  Practioe  and  the  one  volume  of  Forms 
oonstitute  toofether  a  most  valuable  work  ou  the  practico  of  the 
Gliancery  Division." — Law  Qimrlerly  }^ei>i6t>v. 

COLLISIONS  AT  SEA.    Marsden's  Collisions  at  Sea.— 

Seventh  Edition.     By  Marcus  W.  Slade.   1919.    IZ.  155. 

"  Indispi^nsable  for  Admiralty  practitioners." — Laiv  Joumal. 

COMPANY  LAW.— Palmer's  Company  Law.  A  Practical 
Handbook  for  Lawyers  and  Business  Men.  Tenth  Edi- 
tion.    Bv  Alfred  F.  Topham.     1916.  Nety  15.9, 

"  Palmer's  *  Company  Law  *  is  one  of  the  most  useful  and 
convenient  text-books  on  the  practitioner's  bookshelf.*' — Tmw 
Time*. 

Palmer's  Company  Precedents.— Eleventh  Edition. 

Part  I.     General  Forms.     1912.  21.  IQs. 

Part  n.    Windings-up  Forms  and  Practice.     1912. 

21. 
Part  in.   Debentures  and>  Debenture  Stock.    *  1912. 

11.  105. 
"  Palmer's  works  on  Company  Law  are  all  beyond  critieiam.'' 
— Loiv  Maganms. 
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Palmer's  Private  Companies.— Fortieth  Edition.    1918. 

Net,  It- 
Palmer's  Shareholders',  Directors',  and  Voluntary 

Liquidators'  Legal  Companion. — Thirtieth  Edition. 

1919.  yet,28.^d. 

CONSTITUTIONAL  LAW.— Ridges'  Constitutional  Law 
of  England.— Second  Edition.     1915.  15«. 

CONTRACTS.—Addison's  Law  of  Contracts.— Eleventh 
Edition.     Bj  W.  E.' Gordon  and  J.  Ritchie.     1911. 

21.  28. 

"Among  all  the  works  on  Contracts,  there  is  none  more  useful 
to  the  practitioner  than  Addison." — Law  Timet. 

Leake's  Principles  of  the  Law  of  Contracts.— Sixth 

Edition.     By  A.  E.  RanDall.     1911.  ll.  18^. 

"A  full  and  reliable  guide  to  the  principles  of  the  English  Law 
of  Contract." — Lato  Journal. 

Pollock's    Principles    of    Contract.—Eighth  Edition. 
1911.  II.  12«. 

**  There  is  no  book  on  the  English  Law  of  Contract  whioh  deals 
V)  lucidly  and  yet  so  comprehensively  as  this." — Lata  Journal. 

CONVEYANCING.  — Armitage's  Short  Conveyancing 
Forms.'  1918.  Net,  128.  6^. 

Prideaux's  Forms  and  Precedents  in  Conveyancing. 

— Twenty-first  Edition.    By  B.  L.  Cherry  and  R.  Bed- 
DTNGTON.*    2  vols.     1913.  Net,  4^  4«. 

" '  Prideaux  "   is   the    best  work    on    Conveyancing." — Law 
Journal. 

COPYHOLD    ENFRANCHISEMENT.-Lloyd's   Practice 

in  Enfranchisements  under  the  Copyhold  Act,  1894. 

1913.  5«. 

"The  book  is  well  arranpced  and  well  written,  and  the  subject 

is"* so  clearly  dealt  with  as  to  be  easily  understood." — Law  Sotet. 

COVENANTS.  -Wurtzburg's  Law  relating  to  Covenants 
for  the  Settlement  of  a  Wife's  After*acquired  Pro- 
perty.—1912.  58. 

CRIMINAL    LAW.  -Archbold    on    Indictments. —  With 

Forms.     Bv  H.  D.  Roomb.     1916.  10s.  6d. 

Archbold's    Pleading,    Evidence    and    Practice    in 

Criminal    Cases.— Twenty-fifth    Edition.      Bv   H.    D. 
RooMKand  K.  E.  Ross.     1918.  Net,  21.  2s, 

Den  man's  Digest  of  Criminal  Law.-  Second  Edition. 

1918.  Net,  ll.  58. 

RusselTs  Treatise  on  Crimes  and  Misdemeanors.— 

Seventh  Edition.     By  W.   p    Chaies  and  L.  W.  Kkr- 
SHAW.     3  vols.     1909.  41.  10«. 

"  Indifpensable  in  every  Coi»*^  ^«  cnn^Vi^*'^  ^xiatioe  here  ind  in 
our  colonies."— r^*  Ttm^.^^  ^^ 


DEATH    DUTIES.— Web8ter-Brown*8    Finance    Acts.- 

(Estate  and  other  Death  Duties.)    Thii^  Edition.    1915. 

.   125.  6rf. 
"  Oantains  much  ^raetical  advioe  whioh  will  be  of  anbstantlal    . 
aasistanoe  to  ptaotitioiierB."^-!rA#  Times. 

DIARY.    The  Lawyer's  Companion  and  Diary,  192(i. 

(In  the^  press.)         Nety  4«.  6a.  to   12.n\ 

DICTIONARY.-Wharton's  Law  Lexltron .— SPwelf th  Edi- 
tion.     By   E.   A.  Wurtzburg.     1916.  21.   lOs. 

"  The  most  useful  of  legal  works.'' — Law  Journal. 

The   Pocket   Law    Lexicon.— Fourth  Editioti.     1905. 

Net,  6«.  6d. 

"  A  wonderful  little  legal  Dictionary. "-7Xafr  SUtd^nU*  Jottrnai. 

DIGEST.- Mews'  Digest  to  End  of  1920.  AVf,14^ 

Full  Partuiulars  on  application. 

DIVORCE.— Browne  and  *Watts'  Law  and  Practice  in 

Divorce  and  Matrimonial  Causes.— Eighth  Edition. 

By  J.  H.  Watts.     1913.  NeU  U.  Bs. 

"The  practitioner's  standard  work  on  divorce  practice." — Law 

Quarterly  Review. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments,—Seventh  Edition.     1910.  11.  lOs. 

*'  Nowhere  has  the  enhject  been  treated  bo  exhanstively.'* — Law 
Times. 

Innes'  Digest  of  the  Law  of  Easements.— Eighth  Edi- 
tion.   1911.  7*.  6rf. 

"  The  student  will  find  in  it  everything  that  he  wants/while  the 
practitioner  will  be  glad  to  have  so  safe  and  comprehensive  a 
guide." — Law  Journal. 

ELECTIONS.— Rogers'     Parliamentary    Elections    and 

Petitions.-Nineteenth  Edition.     1918.  ]^et,  ll.  5.s. 

ESTATES.— Thompson's  English  Law  and  Practice  relat- 
ing to  Estates  of  Persons  Dying  Domiciled  Abroad  in 
Non-Contentious  Matters.     1917.  ^  5«. 

EQUITY.— Seton's  Forms  of   Judgments  and   Orders.- 

With  Practical  Notes.  Seventh  Edition.  By  A.  E. 
Ingpen,  K.C,  F.  T.  Bloxam  and  H.  G.  Garrett. 
3  vols.     1912.  61 

"A  most  valuable  and  indispensable  work." — Law  Journal. 

Smith's   Practical    Exposition  of   the  Principles  of  . 

Equity.— Fifth  Edition.     1914.  2U  ' 

"  Useful  to  both  practitioner  and  student  alike." — Law  Stu- 
dents*  Journal. 

EVIDENCE.- Holt's  Outline  of  the  Rules  of  Evidence.- 

1917.  Net,  U. 

Tregarthen's  Law  of  Hearsay  Evidence.— 1915. 

Net,  58. 

"An  elaborate  and  detailed  account  of  a  very  imperfectly 
understood   topic." — Law   Quarterly  Review. 

Watson's  Law  of  Evidence.— 1917.  Net.  12«.  6d. 


EXECUTORS.— Ingpen's  Law  relating  to  Executors  and 
Administrators. — Second  Edition.    1914.    iVe/,  11.  5s. 

''  The  booJc  may  be  recommended,  with  oonfidence,  as  accurate , 
practical,  and  learned. ''-^Xau;  Quarterly  Revieio. 

FORMS.— Bowstead*s  Collectioa  of  Forms  and  Prece- 
dents other  than  ConveyanSng,  Company,  Ilooal  Govern 
ment  and  Practice  Forms. — 2^oL3.    1914.      Net,  21.  IQs. 

''^An  JndJgpenAible  adjunct  to  every  practising  lawyer's 
library. " — iLaw  Journal . 

Chitty's  Forms  of  Civil  Proceedings  in  the  King's 

.      Bench    Division.— Fourteenth    Edition.      By  T.  W. 

Chitty,  E.  H.  Chapman  and  P.  Clark.   1912.   21.  10« 

"  An  indispensable  adjunct  to  every  working  la wyerV library." 
— Law  JoufikU. 

Daniell*s  Chancery  Forms  and  Precedents.— Sixth 

Edition.    By  R.  White,  F.  E.  W.  Nichols  and  H.  G. 

Garrbtt.     1914.  21. 108. 

**  The  standard  work  on  Gbanoery  Frooedore." — Lato  Quarterly 
Review. 

HIRE-PURCHASE  SYSTEM.-Russeirs  Practical  Manual 
of  Hire-Trade  Law.— Fifth  Edition.     1914.      7s.  6d. 

"The  book  is  fall  of  practical  soggestions." — Solioiiort* 
Journal. 

INCOME  TAX.— Aggs'  Income  Tax  Act,  1918.  With  Full 
Notes  and  an  Introduction  and  Index.  1919.  Net,  12/?.  6rf. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance 

and  Average.— Ninth  Edition.     By  E.  L.  dk  Hart 

and  R.  I.  Simey.    2  vols.     1914.  4^  4$. 

^'Arnould's  *  Marine  Insurance '  is  recognised  throughout  the 
British  ^Empire  and  the  United  States  as  a  standard  work  of 
almost  judicial  authority." — Jaiw  Journal. 

I 

Stone's  Insurance  and   Workmen's    Compensation 
Cases.— 2  vols.    1914.  Net,  21.  2&. 

"A  very  valuable  compendium  of  the  case  law  of  insoranoe." — • 
Solioitora*  Journal. 

INTERNATIONAL  LAW.-Anthonis'  Sanctions  of  Inter- 
national Law.   1917.  Net,  U. 

Cheng's  Rules  of  Private  International  Law  Deter- 
mining Capacity  to  Contract.— 1916.  7«.  Sd. 

Wheaton's   Elements  of   International   Law.— Fifth 

English    Edition.      By    Coleman   Philupson,    LL.D. 

With  an  Introduction  by  the  Right  Hon.  Sir  Frbdbrick 

Pollock,  Bart.,  D.C.L.,  LL.D.     1916.  21. 

"  Wheaton  stand*  too  high  for  oritieism." — Law  Time*. 


LAND  VALUES.— Napier^  New  Land  Taxes  and  their 

Practical  Application.— Second  Edition.   1912.   Ills. 

"  Napier's  explanatory  summary  of  the  new  taxation  and  his 
notes  on  the  sections  are  admirable." — Law   Quarterly  Review. 

LANDLORD  AND  TENANT.— Woodfall's  Law  of  Land- 
lord and  Tenant.— Nineteenth  Edition.  By  W.  Han- 
bury  Aggs.     1912.     '  2^"  2s. 

"  Woodfall    la   really  indispensable  to  the   practisvig   lawyer, 
of  whatever  degree  he  may  be." — Taiiv  Journal. 

LAW  LIST,  1919.  Net  10.?.  6^. 

LEADING  CASES.— Caporn's  Selected  Cases  on  the  La 
of  Contracts. — Second  Edition.     1914.       .  155. 

.  Petrides'  Student's  Cases,  illustrative  of  all  branches 
of  the  Law.     1910.  12s.  6d. 

"The  causes  appear  to  be  well  chosen  and  riorrectly  stated." — 
Solicitors'  Journal. 

Randall's  Selection  of  Leading  Cases  in  Equity.— 

1912.  10s.  ed, 

"  One  of  the  foremost,  if  not  the  best,  of  Equity  case  books." — 
Law  Students*  Journal. 

Shirley's  Selection  of  Leading  Cases  in  the  Common 

Law.— Ninth  Edition.     By  R.  Watson.     1913.         18s. 

"  The  ©election  is  very  larpre,  thoug-h  all  are  distinctly  *  Treading: 
-Cases,*  and  the  notes  are  by  no  mea^fl  the  least  mentoriooA  part 
of  the  work." — Law  Journal. 

LEGAL  HISTORY.— Deans'  Student's  Legal  History- 
Third  Edition.     1913.  *    10s. 

"There  Is  no  better  short  introduction  to  the  study  of  the  law."    ' 
— Law  Notes. 

LIBEL  AND  SLANDER.— Ball's  Law  of  Libel  as  affecting 

Newspapers  and  Journalists.— 1912.  6s. 

"A  well-arranared  and  well-exeeutod  work." — Lnw  Journal. 

Odcters'  Digest  of  the  Law  of  Libel  and  Slander.— 

Fifth  Edition.     1911.  IZ.  18s. 

"  Should  be  found  on  the  shelves  of  every  practitioner." — Law  y 

Students'  Journal.  | 

LUNACY.— Hevwood  and  Massey's  Lunacy  Practice.— 

Fourth  Edition.     1911.  .  H.  15s. 

"A  complete  trcadse  on  lunacy  practife.'' — Solicitor*'  Journal. 

MAGISTRATES'  PRACTICE,  1916.— By  C   M.  Atkinson, 

Stipendiary  Magistrate  for  Leeds.  20s.  I 

MENTAL  DEFICIENCY.- Davey's  Law  relating  to  the 

Mentally  Defective.— Second   Edition.     1914.       10s. 

"This  admirably  arranired  and  handy  book." — Law  Journal. 

MILITARY  SERVICE.— stoker  and  Bentwich's  Military 
Service  Acts  Practice.    1918.  7».  %d. 


MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gages.— Eighth  Edition.  By  Sydney  E.  Williams. 
2  vols.     1912.  Net,  SI.  85. 

'*  It  is  essentially  a  practitioner's  book,  and  we  pronounoe  it 
'  one  of  the  best.'  " — Law  Notes. 

NATIONAL  INSURANCE.— Watts  qn  National  Insur- 
ance.—1913.  128.  6rf. 

NIGERIA.—Titles  to  Land  in  Nigeriia.— 1916        Net  305. 

NOTARY.--Brooke*s  Office  and  Practice  of  a  Notary. 

—Seventh  Edition.     By  J.  Cranstoun.     1913.     ll.  lOv. 

"The  book  is  an  eminently  practical  one,  and  contains  a  very 
complete  collection  of  notarial  precedents." — Law  Journal. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of 
Partnership.— Tenth  Edition.     .1916.  10«. 

PLEADING.— Bullen  and  teake*s  Precedents  of  Plead- 
ings.— Seventh  Edition.  By  W.  Blakb  Odgers,  K.C, 
and  Walter  Blakb  Odgers.     1915.  21,  10«. 

"The  standard  work  on  modern  pleading." — Tm%o  Journal. 

Eustace's  Practical  Hints  on  Pleading.— 1907.        Ss. 

"  Especially  useful  to  young  solicitors  and  students  of  both 
branches  of  tn©  legal  profession." — Law  Times. 

Odgers'  Principles  of  Pleading  and  Practice.— Eighth 
Edition.     1918.  Us. 

''The  safest  powible  guide  in  all  matters  affecting  pleading 
knd  practice." — Law  Journal. 

POOR  LAW  SETTLEMENT.-Davey's  Poor  Law  Settle- 
ment and  Removal.— Second  Edition.    1913.         15«. 

"  The  law  of  the  subject  is  most  industriously  and  lucidly  set 
out." — 7^he  SpeoUftor. 

POWERS.— FarwelFs    (Concise    Treatise  on   Powers.— 

Third  Edition.     By  C.   J.  W.  Farwbll   and    F.   K. 
Archer.     1916.  IL  I5«. 

PRIZE  CASES.— Cases  Decided  in  the  Prize  Coiirt  and 
on  Appeal  to  the  Privy  Council. 

Each  Part  Net  78.  ed. 

PROPERTY.— Strahan's  General  View  of  the  Law  of 

Property.— Sixth  Edition.    By  J.  A.  Strahan,  assisted 

by  J.  Sinclair  Baxter.     1919.  I6.9. 

"  We  know  of  no  better  book  for  the  class-room." — Law  Thnea. 

RATING.— Davey's  Law  of  Rating.— With  Supplement 
bringing  the  Work  down  to  June,  1919.         Net  H.  10«. 

%*  The  Supplement  may  be  had  separatrh/.  Net,  r>.v. 

"  A  complete  and  ezhauttlTe  treatifle  on  the  subject,  beyond 
doubt  the  moet  oompreheniive  whloh  has  yei  appearixl." — Lww 
Journal, 


^^> 


RECEIVERS  AND  MANAGERS.- Rivieres  Law  relating 
to  Receivers  and  Managers.— 1912.  9«. 

STATUTES.  -Chitty*s  Statutes  to  End  of  1920.    Net,  171. 

Full  Partiruhrs  on  application. 

TORTS.— Addison's  Law  of  Torts.— Eighth  Edition.  By 
W.  E.  Gordon  and  W.  H.  Griffith.  1906.  Net,  U.  18;?. 

"  Ewentially  the  practitioner's  text-book." — Law  Journal, 

Polloclc*s  Law  of  Torts.— Tenth  Edition.    1916.  U.  10s. 

"  Concise,  logically  arranged,  and  accurate."     Law  Tinges. 

%*  An  Analysis  of  the  above  for  Students. — Second  * 
Edition.     By  J.  K.  MANNCtoCH.     1916.  5«. 

TRADE  UNIONS.— Greenwood's  Law  relating  to  Trade 
Unions.— 1911.  10*. 

''An  admirably  dear  ezpodtion  of  the  law." — Imw  Quarterly 
Raviaw^ 

A  SUPPLBMBNT  to  abovo,  including  the  Trade  Unioii  Act, 
1918.    1918.  •  Net,Z8.ed. 

The  two  works  togeihefy  net,  IO5. 

TRUSTS  AND  TRUSTEES.— Godefroi  on  the  Law  of 
Trusts  and  Trustees. — Fourth  Edition.  By  Sydnby 
E.  Williams.    1915.  H.  16^?. 

"An  eminently  practical  and  uaeful  work." — Law  Timet. 

WAR.— Chartres*  Munitions  of  War  Acts.— An  Analysis, 
with  Notes.    1916.  Net,  58. 

Chartres'  Judicial  Interpretations  of  the  Munitiorfs 
of  War  Acts.— 1917,  N^,  4«. 

Higgins*  Defensively  Armed  Merchant  Ships.— 1917. 

jsez,  Xo. 
Page's  War  and  Alien  Enemies.— The  Law  affecting  • 
their  Personal  and  Trading  Bights;  and  herein  of  Con- 
traband of  War  and  the    Capture  of    Prizes  at    Sea. 
Second  Edition.    1915.  *  Net,  Bs.  «d. 

WILLS.— Theobald's   Concise   Treatise  on  the   Law  of 

Wills.— Seventh  Edition.     1908.  2?. 

**  IndispenBable  to  the  conveyancing  practitioner." — Law  Times . 

WORKMEN'S  COMPENSATION.  —  Costs  under  the 
Workmen's  Compensation  Act.  — With  Precedents. 
1915.  58,   ' 

Knowles'  Law  relating  to  Compensation  for  Injuries 
to  Workmen.— Third  Edition.     1912.  U. 

"  Its  merits  entitle  it  to  rank  with  the  beet  of  the  treatises  on 
the  subject." — Law  Quarterly  Review. 

Workmen's  Compensation  Reports. — A  complete  Series 
of  Reports  of  Cajsies  on  the  subject  of'  Worknaen's  Com- 
pensation.   With  Annotated  Index. 

Subscription  for  1919,  198.  net  (post  free). 

STEVENS  &  SONS,  Ltd.,  119  &  120,  Chancery  Lane,  London. 
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